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»Reconcile justice with the absolute contract*

Lord Sumner, Hirji Mulji v Cheong Yue Steamship Co Ld [1926] AC 497, 510.
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YBOJ|

1. llpeamer U MeTO0JI0THja paga

[Tutame yTHIaja TPOMEHEHUX OKOJIHOCTH Ha MPaBHO JIEjCTBO YrOBOpa OAYBEK je, Y
Behoj WM Mar0j MepH, MPHUBIIAYMIIO TAXKEbY ITPABHE TEOPH]jE U IPaKce, KAaKO Y 3€MJbH, TaKO U
y MHOCTPAHCTBY. IHCTUTYT MPOMEHEHUX OKOJIHOCTH J0JIa3H M3 OHOT CIIoja TpaBa y KOME ce
OHO JOJIUpYje ca cTBapHoIIhy, Koja je HempeABUIJbHIBA, jep je MPOMEHJbHBA, U Y KOME TIPaBo,
JOTJIe MPTBO, IIPa3HO W MHPHO, n0o0Hja cBoj cmucao.’ V Tom nomupy Tpeba aa moGenu
npapja, ma Makap cset npomao (Fiat iustitia, pereat mundus). Anu, HA CTBApHOCT HHjE YBEK
TaKo ,,CaBUTJbMBA™. Y MEPHOAY O] 3aK/byueHa YroBopa JI0 BpeMeHa Koje je oapeheHo 3a
ErOBO HM3BPIICHE MOTY HACTYIIUTH OKOJHOCTH 4YHje IMocienuie Hucy oOyxBaheHe
HOPMAJTHAM ITOCJIOBHUM PH3MKOM Ha KOjU ce€, TocTymnajyhu ca moTpeOHOM NakKEkoM, Mopa
padyHaTH KOJi YyroBopa OJHOCHE BpPCTE, KOje MOTY JIOBECTH 10 NMPHBPEMEHE WIIM TpajHE
HEMOTYNHOCTH UCTYHCHha WM MOTIIYHO U30KPEHYTH (UHAHCHjCKE MPOpaYyHEe W HAPYIIUTH
€KOHOMCKY OCHOBY Ha KO0j0j j& CIIopa3yM MOYHBao.

300r CBOjUX KapaKTEPHUCTHKA, CaBPEMEHHW Mel)yHapOIHH TPrOBHHCKH YTOBOPH
0CeOHO CY ,,0CETJBUBH' HA MPOMEHY OKOJHOCTH MOJ KOjuMa Cy 3aKJbyuyeHH M O] KOJUX ce
nouuto npu onapehusamy MehycoOHMX mpaBa M o0aBe3a cTpaHa: OOMYHO Ce€ 3aKJbydyyjy Ha
JLy’KH BPEMEHCKH TTEPHOJ;” M3BPIIeHe 06aBe3a yTOBOPHHIKA YECTO j€ TOIEIHEHO U BPEMEHCKH

S : .4
Pa3/IBOjeHO;’ IPEMET MM je CBE CIOKEHH]H; 33 MOCTH3ambe 0ApeljeHNX eKOHOMCKHX IHIbeBa

! Mouerak MympoCTH Mpe/CTaB/ba Ca3Hame 13 NpPaBHE HOPME He MOTY GMTH CaMO TPOM3BOJ AICTPAKTHOT
pacyhuBama 0 ToMe Kako Tpeba Jla ce 0BUjajy APYIITBEHH OJHOCH KOj€ KapaKTepHIle MHOIITBO HHTEpeca
U notpeda, HBUXOBO HENPECTAHO YKPIUTake U NPOMEHJBbHBOCT. He nobuja mpaBo cBOj cMmcao caMo H3
3aKOHOZaBueBe BoJbe. theroBu cy m3Bopu ny6spu. Pagmuia Kopaueruh Kymrpumosuh, YBoIHO H3Jarame,
y: Pagmuna Kosawesuh Kymrpumosuh (yp.), 310ynompeba npasa: 36opnux paoosa, Hum, 1996, ctp. XIl|
u XIV.

2 . . .
HapagHo, yKOJIHKO je Bpeme Tpajara YTOBOPHOT OJIHOCA Jy’ke, Beh je pu3uk aa he ce OKOIHOCTH IPOMEHHTH.

% 3a pasnuKy of TpaHCAKIMja KOje Ce HCIyHhaBajy HCTOBPEMEHO M oxjexHoM (one shot transaction), a koje cy
HeKaJa TpeJcTaBjbalie TOMUHAHTaH OOJIMK IOCIIOBHE aKTHMBHOCTH. TakaB je HIIp. CiIydaj KOJ Ipojaje ca
miahameM y TOTOBY, TJIe ce BpIU 000CTpaHa Mpeaaja CTBapH U HOBIIA U3 PYKE Y PYKY.

* Jlok ce pammje MeljyHapoxma TproBHHA y CYIITHHM 3aCHHBANA HA H3BO3y M YBO3y pobe, caja CBE BHIIE
yKJbyUyje ¥ pa3MeHy yciyra, TpaHc(ep TEXHOJIOTHja M YCIIOCTaBIbakhe 3aj€AHUUKNX MOCIOBHUX MOAYyXBaTa
pany n3Bpliewka oxpe)eHNxX eKOHOMCKUX Olepaliyja.
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HUje JI0BOJbAH jelaH yroBop, Beh je HEONXOJHO 3aKJbYYHUTH BUIIE Mel)ycOOHO MOBE3aHUX
yroBOpa; 3Hayaj peaju3aluje MOjeJMHUX IPaBHUX IIOCIOBa pacTe, HE camMoO 3a CTpaHe
yroopunie, Beh ¥ 3a gpKaBe M IHHXOBe eKkoHommje.” Ca IOpacToM TProOBHUEE,
MHTEH3UBHPAKHEM HHTEPHAIIMOHANN3AIM]E TMPHUBPETHOI JKUBOTA M IIUPEEHEM TPXKHIITA
nojadana je Mely3aBHCHOCT Kako m3Mel)y MmojeIMHUX 3eMaiba, TaKO U HBUXOBHUX MPUBPEIHUX
cy0OjekaTa 1 eKOHOMCKHUX Mpoiieca. HeBepoBaTaH Hampenak y KOMyHUKaIMjaMa U TPAHCIIOPTY
00e30ea10 je TOTOBO TPEHYTHH MPHUCTYI yJaJbeHUM PETHOHHMA. ,,bHO nM30IannoHuCTa Mim

“6 HpI/I

MHTEPHAIIMOHAINCTA, HUKO HE MOXE OCIIOPUTH Ja Cce 3eMJba yOp3aHO cMamyje.
MIPOM3BO/ILM M UCIIOPYIIH CaMO JEHOT apTHKJIa y4ecTByje MaxoM Behu Opoj koomepaHara u
aKo caMo jemaH ,3araju’ Moxke 1Oohu 110 3aycTaBjbakba YUTABOT IHKIYCa U O30MJBHHUX
npobiema u Temxoha y memymemy Beh mpeysetnx o6asesa.” 36or Tora ce mopemehaju y
jeIHOM Jey cBeTa MOTy Kao JIaHYaHa peakivja MPEeHEeTH Ha YrOBOPHH OXHOC u3Mely nuia
KOja ce Hajla3e Ha CacBUM JIPyroMm Kpajy turanere. OBakBa CHUTyalldja YUHU YTOBOP jOII
KOMIUICKCHUJUM H ,,TSKHM 32 YIIPaBJbamhe .

Y ckopujoj MpouUIOCTH OWIM CMO CBEIOLIM MHOIITBA aorahaja koju cy 300r pasmepa
CBOjUX TMOCJIENuIa MPEeBa3ulIUId JIOKATHM 3HAda] M ycled KOjux je Ouna yrposkeHa
peaymzanyja OpojHUX yroBopa y Mel)yHapo HOM TOCTIOBHOM MpomeTy. MUCIH ce, Hajipe, Ha
¢unancujcky kpu3y u3 2008. romune mpaheHy rio0amHOM pELECHjOM M KOJIAIICOM IieHa
Hadre Ha cBeTcKMM Oep3ama. 3aruM Ha mnpupoxHe jgorahaje ca KaTaKIM3MUYKAM
nocjieauIiaMa, Kao ITo cy epymnuuja BynkaHa Ha Vcnanay u3 anpuna 2010. roguse, kana je
300r n30anuBama menena OMo 3aTBOPEH Ba3yLIHU MPOCTOP HaJ BEJIMKHUM JIEIIOM CEBEpHE U
3amagae EBpore m orkasana BehmHa leToBa, pa3opHH 3eMJBOTpEC W IyHaMu y JamaHy y
mapty 2011. roguse, koju cy u3a3Bain Hecpehy y HykieapHo] elekTpanu y OyKymumu, Kao
U OpojHE MOIUIaBe U Cylle y pa3IMuyUuTHM JIeJIOBUMa CBETa KOj€ Cy Yrpo3uiie N3BO3 CUPOBHHA

U MMOJBOIMPUBPCIHUX ITPOU3BO/JA U3 HOFObeHI/IX noz[pyqja. Ty CllaZla U pEBOJIYIIMOHAPHU TaJlaC

® Bux. UNIDROIT 1983 — Study L — Doc. 24; Progressive Codification of International Trade Law, Proposed
Rules on Hardship with Introduction and Explanatory Report (prepared by Prof. Dr. D. Maskow of the
Institut flir auslandisches Recht und Rechtsvergleichung, Potsdam-Babelsberg) — Rome, mocrymHo Ha:
http://www.unidroit.org/english/documents/1983/study50/s-50-024-¢.pdf, 19.08.2016, ctp. 1.

® Scott D. Slater, Overcome by Hardship: The Inapplicability of the UNIDROIT Principles’ Hardship Provisions
to CISG, Florida Journal of International Law, Volume 12, Number 2 (Summer 1998), ctp. 235.

" TIpumMep Cy T3B. MHPAMHIAIHH HIIM KACKAIHH YTOBOPH, KOjH Ce OOHYHO KOPHCTE y CEKTOPY CHpOBE HadTe 1
3eMHor raca. OHM ce oJJHOCE Ha pa3nuuuTe (ase, Kao ITO CY: HCTPAKUBAILE, HCKOIaBambe, IPeHoC, 00pasia
n aucTpuOyIMja, HEONXOJHE 3a eKcIuIoaTaunjy npupogHor dorarcrBa. Bun. Elena Christine Zaccaria, The
Effects of Changed Circumstances in International Commercial Trade, International Trade and Business
Law Review, Vol. 9 (2005), ctp. 137.
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JIeMOHCTpaluja, mpoTecTa, nodyHa u rpahanckux paroBa Ha npoctopuma CesepHe Adpuke u
bnuckor ucroka koju je moueo kpajeM 2010. rommne y Tynucy (mo3Hat kao Aparcko
nponehe).? Kao mpumep u3yseTHIX poMeHa OKONHOCTH MOTY MOCTYKHTH H YIIPABHE MEpe y
BU/ly 3a0paHa WM OTpaHUYCH-a YBO3a WJIM M3BO3a, KA0 HITO je OMJIO 3aTBapame CPIICKO-
xpBarcke rpanuue u3 2015. romune.’

Ono ka yemy BehmHa TexHu je CTaOWIHOCT, jep C€ jeAMHO TaKO MOXE HMAaTH
NPEeABUJBUBOCT Y TIOCIIOBamwYy. Mak, HUKO HeMa ,,KpUCTAIHY Kyriry™ fa Ou ca curypHomhy
3Hao mra he ce moromutu y Oymayhnoctn. CBaka NMporHos3a 3acHUBAa C€ Ha BEpOBATHONH.
[lpuBpennu cy0jeKTH CBOje IIOCIOBHE OJJYKE JOHOCE y YycioBuMa Behe wuimum mame
HEM3BECHOCTH, HA OCHOBY OYEKMBAHMX MCXO0Ja. A KaJla ce TakBa HEM3BECHOCT KBaHTHU(HKY]e,
JIONA3K Ce 710 PH3HKA, TOIMKO YOOHdYajeHe MojaBe y MoCioBamy. > Y TProBUHH TeHepalHo, a
noceOHO y Mel)yHapo1HOj, TeXKU ce aJoKalliji pU3KKa IITO je MpenusHuje Moryhe, kako Ou ce
oJpeAnsIe LIEHEe U U3padyHao pacloH MpoduTa, yroBOpwIo oArosapajyhe ocurypame uim y
MOTIYHOCTH Y3Apxkanio o Tpancakuuje. CyodeHH ca cBe BehMM OMacHOCTHMa CaBPEMEHOT
npymTBa, ,khepuu Hayke M MajuM NpUBPEIHOr OorarctBa“,’’ JHMINGHM MaTepHjaiHe
CHTYPHOCTH, CACBUM INIPHPOHO, HACTOJUMO Ja 00e30e1uMo mpaBHy cUrypHocT. [lomTo cmo
M3JI0KEHN BEJIMKOM PH3HMKY IMPOMEHE OKOJIHOCTH, OyauMo Oap curypHH na hemo y ciydajy
IErOBOT' OCTBapema OuTH mpaBHO 3amTuhenu. [locToju y Hama m3BecTaH crioHTaHW ocehaj
onbpane, ocehaj MHCTUHKTUBHE peakiiuje: mTo cMo y Behoj onacHocTH, uMamo Behy notpedy
Jla HAC 3aKOHOJABAIl M Cy/uja samruTe. > FbuxoBa IeBr3a He Moxe GUTH quieta non movere,

Jla je y CBaKkoM cliy4ajy 00Jb€ OCTaBUTH CTBAPH HA CBOM MECTY HETO JIM PEMETUTH pel

80 yrunajy Hcnamcke pesonynuje y Hpany ¢ moderka 1979. roavHe Ha U3BpIICHEC YroBOpa O MPOJAjH U
MOHTaXH cOUCTUIPaHE BOjHE OmMpeMe 3a 00yKy MHIoTa 3akibyueHux 1977. roauHe usmelly amepuuke
koprnopanuje u PatHor BasayxoruoBctBa Mpana Bua. ICC arbitration, Case no. 7365/FMS 05.05.1997,
Islamic Republic of Iran v Cubic Defense Systems, Inc. (final award), Uniform Law Review, Volume 4
(1999), Issue 3, ctp. 796. u name. CinvHa CUTyallMja je HACTANA U HAKOH Mpayke MHBA3Wje U OKyIalluje
Kygajra 1990-1991. roaune. Bux. United Nations Compensation Commission: Recommendations by a
Panel for "F" claims — 23.09.1997, Uniform Law Review, Volume 2 (1997), Issue 4, ctp. 814. u 816.

° Hus mpoMeHa ofurpaBao W oJurpasa ce, Kao mro hie ce Hyx)HO u yOyayhe ogurpaBaty, H Ha CBETCKOM H Ha
HanuoHarHOM HUBOY. CTora cBpxa OBHX HaBOJa HHUje HErupame CIMYHUX jgoraljaja y mpouutoctd, Beh na
ce, UMajyhu y BHIYy HEMHHOBHY TJ00ann3aidjy, ca BHIIE IUIACTUYHOCTH IPEJCTAaBH APYIITBEHU 3HAYA]
NIPaBHUX IIPaBUJIa KOjHMa CE PETyJIHIILY MOCIEHIE TPOMEHEHNX OKOJIHOCTH.

% Bopuc Berosuh, IIpaBHO-eKOHOMCKA aHAIH3a (GHHAHCH]CKOT IOCPEIOBamba GaHKapckor cexropa y Cpowuju:
ciydaj yroBopa o Kpenuty, IIpaso u npugpeoa, 6p. 4-6/2016, ctp. 321.

| ouis Josserand, Eomyumja oxrosoproctu (IIpeysero u3 bpanuua, 6p. 7-8/1935, ca dpaHIycKor mpeBeo
npod. bopucnas T. bnarojesuh), Ilpasnu srcusom, 6p. 9-10/1992, ctp. 1168.

2 Bun. o Tome Louis Josserand, Esonymuja oxrosoproctu (Ipeyseto u3 Bpanuua, 6p. 7-8/1935, ca ppaniyckor
npeseo npo¢. bopucnas T. brarojesuh), Iipasnu srcusom, 6p. 9-10/1992, ctp. 1166.
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norahaja koju je ox ,.Bume cwie yrBphen. Taga, onpikaBambeM yropopa Ha CHa3u TaKBOT
KakaB je, pymuiaa Ou ce Bepa y mpaBocyhe, a oHa Mopa OUTH jaya W Tpedya OJ Bepe y
oGaBe3HoCT yroBopa. ™

[Tutame npaBHE PEICBAHTHOCTU MPOMEHCHUX OKOJIHOCTH HHUje HOBO, ajk J00Hja CBE
Behu 3Hauaj y caBpeMeHOM yroBopHOM mpaBy. To 3axTeBa na gomahe mpaBo u MelyyHapoaHa
npaBuiia BOJE pauyHa O OBOM IpoOiieMy, Jia 3ay3My oapel)eHe cTaBoBe mpeMa HBeMy, MU UX
TpeGa cMatpati HenoTyHnM.™ Jep, ako ce MpaBHMM HOpPMaMa HE MOXE CIPEYHTH IPOMEHA
OKOJIHOCTH, WIAK CE€ MOTY JOHEKJE YOJaKUTH HEHE IMOCIEAHIe, Y CMHCIY NpaBUYHHjEC U
euKacHUje pacrojelnie TyouTaka u eBeHTyaTHUX KOPUCTH n3Mel)y yroBopHUX cTpaHa.

Y caBpeMEHOM YroBOPHOM IpaBy Haueno o oOaBe3yjyhem [ejcTBY yroropa HUje
arniconyTHo. [IpucyTHa je TeHIeHIMja TaBama oBjamhema Cyay 1a ,,y MOTPa3u 3a YrOBOPHOM
TpaBOM* yOIaXH CTPOrOCT ,,CIT000/IE M CBETOCTH YyroBopa. > MoryhHOCT packusa, OHOCHO
U3MEHE YroBOpa 300T MPOMEHECHUX OKOJHOCTH MPU3HATA je Ka0 U3y3eTaK Y MHOTUM MPaBHUM
CHCTeMHMa Y OKBHPY pa3jIMYMTUX KOHIeNara, Kao MTO cy eHr. frustration, omHocHO
impracticability, nem. Wegfall der Geschaftsgrundlage, ¢p. imprévision, uram. eccessiva
onerosita sopravvenuta uta. Y 3akoHy o oOnurandoHuM ogHocuMa Pemyomuke CpOuje 3a
03Ha4YaBamkC OBOT MIPABHOT HHCTUTYTA KOPUCTHU CE TEPMHUH ,,[IPOMEH-CHE OKOJIIHOCTH, JIOK je Y
Hauenuma eBporickor yroBopHor npasa (Principles of European Contract Law) u Hampry
3ajemHUYKOr OokBHpa 3a ymyhuBame (Draft Common Frame of Reference) ycBojen u3pa3

»pomena okoaoctu (change of circumstances). ¥ UNIDROIT Hauenuma 3a melyyHapoane

13 Jlazap Ypowesuh, Knaysyna ,,rebus sic stantibus* (cepierax), IIpasocyhe, 6p. 2 (beGpyap)/1937, ctp. 93.

¥ Clive Schmitthoff, Frustration of International Contracts of Sale in English and Comparative Law, y: Some
Problems of Non-Performance and Force Majeure in International Contracts of Sale, Helsinki, 1961. Has.
npema bophe Hobemwuh, Ilpomerene okornocmu y npugpeonom u epaharckom npagy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 6.

'3 Principles of European Contract Law, Parts | and 11 — Combined and Revised, Prepared by The Commission
on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, Komentrap A y3 ur. 6:111, ctp. 323. Bua. takohe Anexcanmap [NommmrajH, [Ipugpedrno
yeosopHo npaso, 3arped, 1967, ctp. 183; Norbert Horn, Changes in Circumstances and the Revision of
Contracts in Some European Laws and in International Law, y: Horn (ed.), Adaptation and Renegotiation of
Contracts in International Trade and Finance, Antwerp — Boston — London — Frankfurt a. M., 1985,
noctynHo Ha: http://www.trans-lex.org/113700, 10.08.2018, ctp. 17; Denis Tallon, Hardship, y: Arthur
Hartkamp, Martijn Hesselink, Ewoud Hondius, Carla Joustra, Edgar du Perron, Muriel Veldman (eds.),
Towards a European Civil Code, Third Fully Revised and Expanded Edition, Nijmegen, 2004, crp. 503;
Alejandro M. Garro, The Gap-Filling Role of the UNIDROIT Principles in International Sales Law: Some
Comments on the Interplay Between the Principles and the CISG, Tulane Law Review, Vol. 69, No. 5
(April 1995), ctp. 1161. u 1162; Hernany Veytia, The Requirement of Justice and Equity in Contrats,
Tulane Law Review, Vol. 69, No. 5 (April 1995), ctp. 1207; Rodrigo Andrés Momberg Uribe, The effect of
a change of circumstances on the binding force of contracts: Comparative perspectives, PhD thesis,
Utrecht, 2011, ctp. 202.
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tproBuncke yroope (UNIDROIT Principles of International Commercial Contracts)
KopucTH ce TepMuH hardship, koju je mmmpoko mo3Har y Mel)yHapoaHO] TProOBHHCKO] TPaKCH,
ITO MOTBphyje 4ecTo yroBapame T3B. hardship kmaysyma. 3a pasiwky o HaBeIEHHX
HalMOHATHUX U MehyHapoaHux u3Bopa, KoHBeHIMjoM YjenumeHUX Haldja O YroBopuMa o
mehynapoaaoj mpoaaju pode (United Nations Convention on Contracts for the International
Sale of Goods), y unany 79, uzpuuuto je npeasuheHo camo ociiodoleme 01 0ArOBOPHOCTH 32
HAKHAJTy IITETE 300T HEUCIYHEHha, aKO TYKHHUK JJOKAXKE J1a je 10 HeM3BPIICHa JOUUIO YCIIeT
»cMeTme (impediment) koja je Guita BaH HeroBe KOHTPOJIE U Ja OJ1 Iera HHje OMI0 pa3yMHO
OUYCKMBATH Ja y BpEME 3aKJby4eHa YTOBOpa CMETHY y3Me y 003up, 1a u30erHe win capiazia
TaKBY CMETHY U BEHE MocieauIe. 300r OBaKBOT peliekha MOTPeOHO je, HajIpe, YTBPAUTH J1a
JU ce Kao ,,CMETHAa™ y HCIYHEHhY YroBOpa MOXKE KBAJTHM(PHUKOBATH M CIyd4aj Kaua je 300r
POMEHE OKOJHOCTH JIOILIO ,,caMO™ 710 OMTHOT HapylllaBamkba YyrOBOPHE PaBHOTEKE, Maja je
UCIyIEHke 00aBe3e jomr yBek Mmoryhe, Kao W Ja JHM je HaBEACHOM OApPeAdOM HCI[PITHO
pPEeTyJIMCAaHO TPaBHO JIEjCTBO ,,cMETH:E™. J[pyrum pedrmma, Ja U Ce OATOBOpP Ha IHTAME
MOryhHOCTH W3MEHE WJIM pacKuia yroBopa 300T NPOMECHECHUX OKOJHOCTH, KOje HHje
u3puuuTO penieHo y KoHBeHIMjU, MOKe MpoHahn y HEHUM OKBUPHMA, WM j€ TO MUTAHkE
HEOIXOHO PELINTH MpeMa MpaBy Koje OM ce IpUMEHIIO Ha OCHOBY IpaBuia melyHapomHor
NPUBATHOT MpaBa. YKOJMKO OM ce cMaTpayo Ja CiIydajeBu OMTHOT HapyllaBamka YrOBOPHE
pPaBHOTEKE TpeCTaBibajy Matepujy ypeheny KoHBEHIMjoM, TyMademeM HECHUX Ojpenada
noTpeOHO je Jajbe YCTAaHOBUTH Ja JIM IMOCTOje ONILTa Hayela Ha KOjuMa je OHa 3aCHOBaHa, a
npemMa KojuMa Ou ce ClopHa MUTamka MOTJIAa PEIIUTH.

YnorpeboM pa3nMuUTUX TEPMHHA Yy HAlMOHATHUM, Mel)yHapoAHMM U ayTOHOMHUM
U3BOpHMa Mel)yHapoaHOT TPrOBHHCKOTI MpaBa MUTAWkE ce JOAaTHO KOMILIHKYje. Onpeaenin
CMO ce 3a H3pa3 ,,IPOMEHEHE OKOIHOCTHU' jep je, 3a pa3jiHMKy OJf OCTaluX, KojuMa ce
Harjamapajy IOjelMHe KapaKTepUCTHUKE ,M3BaHpeNHUX norahaja, y je3WUKOM CMHUCIY
JIOBOJBHO IIHMPOK Ja OM c€ HHUME MOTIM 00YXBAaTUTH Pa3MUYUTH MojaBHU oOmuiu. M300p je
yUuEBeH He 3a0opaBibajyhu 3axTeB Aa yHH(POpMHA MpaBwia Oylay TymaueHa y3 Boheme
pauyHa O BUXOBOM Mel)yHapoIHOM KapakTepy M MOTpeOH Ja ce yHamnpeau jeIHOOOpa3HOCT
IBIXOBE NPUMEHE, KA0 H CBECT O PH3HKY TyMauema y JAyXy HarmoHanHor npasa.'® ITojmom

,»[IPOMEHEHE OKOJHOCTU MOry ce o0yxBaTMUTH 00a BUJAa y KOJUMa Ce H3pakaBa HHXOB

'8 Onacuocr npumOKABama APYrOr 3HAYCHA HHCTUTYTY CTPAHOT IPaBa MOCTOjH CBAKH YT Kaja CE 3 HErOBO
03HauYaBamke KOPUCTH MOjaM MaTepujaiaHor npasa lex fori.
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yTUIA] HA WCIOYHEHE YroBopa, HEMOTYNHOCT WCHyHEHha M HapyllaBalke YrOBOPHE
paBHOTe)ke 300or moBehama TpOIIKOBA HUCHYHEHA HIM  CMAmbemha  BPEIHOCTH
npotuBnpecranuje. MHCTUTYTH HeMOTYhHOCT UcTIymhema 1 IpOMEemheHe OKOTHOCTH (cxBaheHe
y YXKE€M CMHCIYy) MMajy BUIIE 3ajeAHHYKHX IpTa. IbMXOBM KOHCTUTYTHBHHU E€IEMEHTH CY
BEOMa CIMYHU U 00a NpEeACTaBibajy OrpaHHuYCH-E Hadesa AY)KHOCTH HCIYHEHha YTOBOPHHX
obaBe3a. I y jemHoM W y JpyroM ciydajy ped je O MocieauiiamMa OKOJHOCTH KOje Cy
HACTYIIIIE, OTHOCHO KOj€ Cy TocTae Mo3HaTe MOCIIe 3aKJbydeha YToBOpa U Koje cy Ouiie BaH
KOHTpoJIe ToroljeHe crpaHe, o] Koje HHje OWJIO PasyMHO OYEKMBATH Ja UX y BpeMe
3aKJby4eHba YroBOpa y3Me y 003Hp, /1a M30erHe WK CaBliafia TaKBE OKOJHOCTH WM HHUXOBE
nocienuie. Y o0a ciaydaja KJbydyHO MHUTABE MOXKE C€ IMOCTABUTH HA MCTU HAYMH: C 003UPOM
Ha CaJIp)KMHY YroBOpa M TUIIMYHY HAMepy CTpaHa KOJ yroBopa OJHOCHE BPCTE, KOja CTpaHa je
NPUXBATHIA PH3UK Ja TAKBE OKOJTHOCTH MOTy HacTymuTH? ' WIak, IHHXOBO JEjCTBO Ha
U3BPIICHE YTOBOPHE 00aBe3€ je Pa3IMUUTOr MHTEH3UTETA, T1a Ce Pa3NIuKy]jy ¥ lbUXO0BE IpaBHE
nocieauiie, 300r yera ce OBH IOjaBHU OOJIMIIM MOTY IOCMAaTpaTd M OJIBOjeHO. Mehytum,
umajyhu y BUIy 12 y Mpakcu MOTY ITOCTOjaTH YN-CHUYHE CUTYalHje KOje HCTOBPEMEHO MOTY
Ooutu kBanu(puKoBaHEe Ha 00a HayMHA, MOTPEOHO je Ja MpaBHia KOjUMa Cy OBH MHCTUTYTHU
perymicann Oyay m3ydaBana 3ajenno.’® Takohe, y MOjeJMHHM NPAaBHAM CHCTEMHMA Cy
npuxBahieH! KOHIICTITH Y OKBHPY KOJUX C€ IMPEKJIANajy eJIeMEHTH 1 HEeMOT'YRHOCTH HCITYHhCHa
¥ OMTHOT HapylllaBamba YrOBOPHE PaBHOTEXE, HIIP. eHriiecku nojam frustration wnu amepuydkn

impracticability. Crora, 1a 6ucMO yIOBOJBHIIM, TIPEMa HAIIIEM YBEpPEHY, aKTyeIHO] MOTpedu

7 Konrad Zweigert, Hein Kotz, Introduction to Comparative Law, Third Revised Edition (translated from the
German by Tony Weir), New York, 1998, ctp. 518. Bun. takohe United Nations Commission on
International Trade Law, UNCITRAL Digest of Case Law on the United Nations Convention on Contracts
for the International Sale of Goods, 2016 Edition, New York, 2016, ngocrymHO Ha:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cisg_digest_2016.pdf,
10.08.2018, ctp. 375. map. 6.

% Buy. International Institute for the Unification of Private Law (UNIDROIT), UNIDROIT Principles of
International Commercial Contracts, Rome, 2016, Komenrap 6 y3 4. 6.2.2, ctp. 222. u KomenTap 3 y3 ui.
7.1.7, ctp. 242; Principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by
The Commission on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and
Hugh Beale, The Hague, 2000, KomenTtap A y3 uin. 6:111, ctp. 324. u Komenrap A y3 win. 8:108, ctp. 379;
Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR), Prepared by the Study Group on a European Civil Code and the Research Group on the Existing
EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-Nélke, and
Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul,
Anna Veneziano and Fryderyk Zoll, Komenrap A y3 Mogen mpasuimo |11 — 1:110, ctp. 324; UNIDROIT
1992 — P. C. — Misc. 16; Working Group for the preparation of Principles for International Commercial
Contracts, Summary records of the meeting held in The Hague from 19 to 23 November 1990 (prepared by
the Secretariat of UNIDROIT) - Rome, October 1992, JIOCTYITHO Ha:
http://www.unidroit.org/english/documents/1992/study50/s-50-misc16-e.pdf, 19.08.2016, ctp. 11. u name.
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nomMahe mpaBHE TEOPH]je U MpaKce J1a ce Ha HayyaH HauYMH 00paau 11e0 KOMILIEKC mpodieMa y
BE3W Ca W3BPIICHEM YroBOpa Yy YCJIOBUMa HPOMEHEHUX OKOJIHOCTH KOje IOBOJE [0
HEMOTYNHOCTH HCIYHhCHa W HCIYHBEHE YTOBOpa Y TOJMKOj MEPH YMHE TEPETHUM Jia je
HYy)KHa WHTEpBEHIIMja MpaBa, OBU WHCTUTYTH Omhe pa3smaTpaHu 3ajeHO, NMpU 4YeMmy he y
MIPBOM IUTaHY OUTH CITy4ajeBH OUTHO HAPYIICHE YTOBOPHE PABHOTEXKE.

[lpenmer paga je yTHIA) OPOMEHEHUX OKOJIHOCTH Ha JIGjCTBO YroBOpa O
MelyHapoHOj mpoaaju pode. YroBop o MelhyHapo1HOj Mpoaaju pode mpeacTaB/ba OCHOBHH U
Hajuenthy MpaBHU MHCTPYMEHT Mel)yHapoJHOT mpomMeTa MMOBHHCKUX BpeaHoctu. Onupenode
KOjUMa je OH peryJiMcaH, MO MpaBUily, Kao HAajACTaJbHHjEe, YEeCTO C€ AHAJOTHjOM MOTY
OPUMEHUTH W TpWiINKoM ypehuBama napyrux MehyHapoaHMX TProBUHCKUX OIHOCA.
HctpaxuBame he Outm ycmepeHo ka MehyHapomHum wusBopuma. [IpBeHctBeno he ce
ucnutatu ojapende Konpenuuje YjeaumeHUx HalKja 0 yroBopuma o mel)yHaposiHoj npojaju
pobe, kako 300r meHOr obOaBesyjyher nejcTtBa, Tako u 300T craTyca HajyCIEIIHH]ET
MHCTpYMEHTa yHH(HKanuje y oOmactu MehynapoaHor tproBuHckor mpaBa. Ocum
Kousennyje, ananuzupahe ce u UNIDROIT Hauena 3a mel)ynaponHne TproBUHCKE yroBope,
Hauena eBpornckor yroBopHor mpasa ¥ Haipr 3ajeqauukor okBupa 3a ynyhuBame, Kojuma ce,
6e3 003Mpa Ha FHXOB CaMo ,,TperopydeHn Kapaktep®,” u3paxaBajy TPEHYTHO CTambe W
Haj3HAYajHUje TCHICHIIM]E Y Pa3B0Ojy MOJIEPHOT YTOBOPHOT Mpasa. Pasmarpame HallMOHATHIX
npornuca 6uhe orpaHmueHo, ¢ o03MpPOM Ha 3aXTeB YHU(DOPMHHX IpaBWia J1a yTBphUBame
MpaBOr 3HAUeHa IHUXOBUX ofpenadba Oyle HE3aBHUCHO O]l yTuIlaja AoMahux MpaBHUX
MHCTUTYTa U Teopuja. Hanmonanuu u3Bopu 6uhe kopuirheHu nocebHo y ciaydyajeBUMa Kaja
UM C€ TpaBWiIa pPa3lMKyjy y OgHOCy Ha Mel)yHaponHa WM Kaja HEKO IHTambe HHUje
perynucano Ha wmehyHapomHoM HUBOY. OCHM IITO Yy KOHKPETHOM CIy4ajy MOTY
IPECTABIbATH MEPOJABHO MPaBo,” 63 [03HaBamba KOHIEIITYAIHHX IPETIOCTABKH ca KOjuMa
MPaBHUIM U3 APYTUX MPaBHUX CUCTEMa MPHUCTYMNAjy AAaTOM MpoOieMy TelKko Ou ce Morje

pasymertu oapendoe Konsennuje YjenumeHnx Halfja O yropopuMa 0 MelyHapoIHOj Ipojiaju

9 OBy MHCTpyMEHTH TIpeCTaBIbajy CKYIT MPAaBUiIa Koja HECY TPABHO oGaBesyjyha HE 3a I0jejMHIE, HATH 3a
apkaee (Soft law). To 6u ce MOIJIO cMaTpaTH HEJOCTATKOM, Al je, HalPOTHB, BEJIMKa NPEeAHOCT. buxosa
¢rexcubmmHOCT OoMoryhaBa na ce ycBojeHe ojpende Op)ke M Jlakmle M3MEHe W Ipuiiaroje Op3uM H
KOHTUHYMPAaHUM TEXHWYKHM M E€KOHOMCKHM HpoMeHama y MeljyHaponmHoj TproBuHu. Bun. Pilar Perales
Viscasillas, UNIDROIT Principles of International Commercial Contracts: Sphere of Application and
General Provisions, Arizona Journal of International and Comparative Law, Volume 13, Number 2 (Fall
1996), crp. 385.

20 Hehe ce pacrpaBisaTi 0 TOME IPABO KOje Ap)KABE Ce MPUMEYje, T3B. aHAIH3a ,,cykoba 3akona® (conflict of
laws). [ToTpebHO je caMO HAOMEHYTH Ja He MOCTOjH MOCeOHO MpaBUIO Mel)yHapOIHOT IPUBATHOT IpaBa
KOj€ ce OIHOCH Ha POMEH-EHE OKOHOCTH, Beh ce 0BO MUTamke pelasa npema lex contactus.
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pobe Koje cy pe3ynTaT KoMrpoMuca. Pemiema u3 cTpaHuX MpaBa MOTY MOCITYXHUTH U 3a 00Jbe
pa3ymeBame CTama Hamler Baxeher 3aKOHOMABCTBa, W, €BEHTYAIHO, OWTH TOJCTHIA] 3a
pasmuiLbambe 0 perreruma de lege ferenda. [paroneny rpal)y mpeacraBiba W CyacKa W
apOuTpakHa Ipakca Koja ce OJHOCH Ha OBy MaTepHjy, a Koja je HajmoJo0HH]ja J1a YKaxe Ha
MpaBHA MUTamka KOja M3a3WBajy Temkohe, TBOYMJbEHA U CIIOPOBE, jep C€ Yy MPaKCHU TPake
pemiema 3a mpoOiieMe KakBe je TemKo Hahu M y HajIUIACTUYHUJUM M HAjOIITPOYMHHUJUM
npuMepruMa U3 paBHe Teopuje. Takolje, mo3HaBame ,,3aKOHO/IaBHE UcTOpHUje™ Mel)yHapoaHuX
akara yHudukanyje y QyHKnuju je obe30ehema HWHUXOBOT ayTOHOMHOI TyMayema.
JIOKyMEeHTH W pajiHu MaTepujalid KOju Cy MPETXONWIN ycBajamby KonBeHiuje YjenumeHHx
Halyja o yroBopuMa o MehyHapomHoj mpomaju poOe, Mako NpaBHO HE 00aBe3yjy, MOTY
MOCITY)KHTH Kao ,,CPEJICTBO OEKCTBa O Ipepacyaa‘ Koje MoTU4y U3 HAIlMOHAIHUX TMPAaBHUX
cucrema. HaunH Ha kxoju cy pa3marpaHa ojapeheHa nmurtama Moke momohu pazymeBamy
KOHAYHOT OOJIMKa KOjH je JoOmiia KOHKpeTHa ojpenda. be3 pa3BojHOr myrta, ynmoTpeOsheHU
u3pasu Morm Ou OuTh cxBaheHHM Ha arncTpakTaH HA4YWH, OJBOJCHO O 3HAUCHA KOje Cy
HaMmepaBalie J1a UM 1ajy Bucoke crpane yroBopHuile. MehyTum, MpuiIMKOM HCTpaKHBamba
3alMCHUKA ca pacrpaBa M JAPYrUX MPHUIPeMHUX pammu (fravaux préparatoires), He cme ce
MIPEBUIIE yIAJBUTH OJ1 MpuxBaheHor TeKCTa, ¢ 003UpoM Ja Ou Taja Ouia yrpokeHa MpaBHA
CUTypHOCT. boibe pazymeBame IMOjeIMHUX pEUIeHha HECYMIbUBO j€ KOPHCHO 32 IMPAaBHIHO
TyMauemwe, IITO je MOCEOHO 3HAYajHO 3a MPUMEHY jeTHOOOpa3HHX MpaBWiia, ald CE MOXE
UCKOPHUCTUTH U Kao JParoleHo cazHame 3a Oyayhe ciuuHe mojayxBaTe. Y TOM CMHUCIY Tpeba
Ce€ YyBaTH IMOBPIITHE XapMOHHj€ KOJOM C€ CaMo ,,yTUIlaBa“ 1yospu pa3aop, Kao U BepOaTHOT
cyko0a KojH ,,CKpuBa“* TeMEJbHH UJICHTUTET umbesa. 2

HuTtepec 3a pemaBme npolieMa NPOMEHEHUX OKOJHOCTH Y YTOBOPHHUM OJHOCHMA
NOKa3yjy He caMo IpPaBHHUIM, Beh U MPUBPEIHH CYOjeKTH U HBHXOBa yapyXKemwa. 300r BeoMa
ycKe NMpHMeHe Mel)yHapoJHHX M HAIMOHAJIHUX H3BOpA y CYJCKO] U apOUTPaKHO] MpaKcH,
CTpaHe, na OW OTKJIOHWJIE HEW3BECHOCT Ja Ju he, Kaja M y KOM MpaBIy NpPOMEHEHE
OKOJIHOCTH YTHIIATH Ha MPaBHO JI€JCTBO yroBopa, Hajuemhe M3pUYUTO PacHojiesby]y PU3HMK
BUXOBOT HAacTynama. Y OJCYCTBY NOTpede 3a 3alITUTOM MoTpolayda, Mel)yHapoiHa TproBiuHa

TPE/ICTABIbA HCATHO OKPY)KEHC 3a CIOGOJAH pasBoj YLOBOPHHX CTPYKTYpa.?? V muiby

2! Bua. Barry Nicholas, Force Majeure and Frustration, The American Journal of Comparative Law, Volume
XXVII, Numbers 2 & 3 (Spring — Summer 1979), ctp. 231.

?2 Bun. Klaus Peter Berger, The relationship between the UNIDROIT Principles of International Commercial
Contracts and the new lex mercatoria, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium
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ociobahama o1 pyTHHEPCTBA KOje BOAM CJIETIOM IO/IpakaBamby U MPENUCUBAY, Tj. YHOIICHY
y YrOBOp yoOWYajeHHX 3aIUTUTHUX Kiay3yja, 0e3 MOTIYHOr pasyMeBama HUXOBOI 3HAuaja,
HOTPEOHO je YIO3HATH Ce ca BpcTaMa, CaJlp’KMHOM U JISjCTBOM OBHX Kiay3yina. [IpoyuaBamem
YHampe/ OBHUX IUTamka M yroBapameM oJpenada Koje 0AroBapajy OKOJIHOCTUMA U MoTpedama
KOHKpETHE TpaHCakKIMje MOry ce u30ehu MHore 1mrTere ¥ Hepocralu Koju post factum mory
HACTATH y MOCJIOBHO] MPAKCH.

OcuM HOpPMAaTHBHOT METOJa, Kao OCHOBHOT, Yy paxy he Outm kopumhenu u
YIIOPETHONIPaBHU M HWCTOPHUjCKH METO[. YTOpenHOompaBHH Meron Owhe kxopumihen paau
CTHIIaa Ca3Hamba O CIMYHOCTHMA M pa3iukama n3Mmely Bojehux mpaBHHX CHCTEMa, Kao M O
NOTEHIIMjaJTHUM IIperpeKaMa 3a ycBajame jeAHOO0pa3HUX MpaBuiia Ha Mel)yHapOoIHOM HUBOY.
Jla G¥ ce MPABHIIHO ¥ TOTITYHO CXBATHJIO 3HAYCHE (CMHCA0)> CaBPEMEHHX PEIICHha U YOUHIIe
TEHJICHIIMje HBHXOBOT pa3Boja, MOTPEOHO je MO3HABaTH M BHUIIEBEKOBHU €BOJIYLIMOHU IIPOIIEC
TEOpHje O MPOMEHEHUM OKOJTHOCTHMA, FleHUX 00esexja 1 IeTepMUHAHTH, KaKo Ce TeopHrja O
IPOMEHEHUM OKOJIHOCTUMA O(OpMIIIA y MOjEIUHIM HAIIOHAIHUM TPAaBHUM CHUCTEMHMA, Y
KOjUM BHIOBHMA C€ M3pakaBasia M Ha KOja MIO3UTHBHOIIPABHA NpaBmiia ce ociamana. Mako je
OIIPaBJaHO BPATUTH C€ Yy MNPOIUIOCT, CBAKAKO j¢ BAXHHUjE TJIEAATH HANPEH U Pa3MOTPHUTH
KaKBO MpaBHO TpaBWjo Ou Tpebayio na mpemiaaa y OyayhHoctu. Y TOM CMHCIy, camo
UCTOPUJCKAM pa3jio3uMa HE MOXKE C€ OINpaBJaTH OYYBamkEe CTAPOT NpaBUiIa aKO j& OHO
U3ryOMII0 CBaKy KOPHCHY CBPXY.

C 003upoM Ha caBpeMeHe TeHJIeHII]je ypehiBamba yroBOpHOT IIpaBa Ha OCHOBaMa Koje
cy nocraBjbeHe KouBenmujom YH o yroBopuma o mehyHapomaHoj mpomaju pobe, a Koje
10CTOje Kako Ha MelyHapoJHOM, Tako WM Ha pPErHOHATHUM W HAMOHAJTHUM HHBOWMA, a
HapOUYUTO Y KOHTEKCTY Koaudukanuje rpahanckor npasa y Penyomnunu Cpbuju, Kao u cTaBa
Komucuje 3a m3pany ['pahanckor 3akoHHMKa O HEONMXOAHOCTH YckiahuBama mocrojehnx
3aKOHCKUX pellemha ca paTu(QUKOBaHMM MelhyHapoAHMM KOHBEHLMjaMa U JAPYTHM
Mel)yHapoHUM CTaHAaprMMa, a moceOHO ca rpaBoM EBporicke yHuje, pe3yiaTaTH 10 KOjUX ce
Oyae JOUUI0O HWCTpaXHBameM TNpeicTaBbahe MpHUIIOr jaBHO) paclpaBd y IUIbY
NPEeUCIUTHBAKkA, OCAaBPEMEHUBaba U JIOIPaJbe Haller MPaBHOI MOPETKa ca CTaHOBMIITA

IpaBHE HAayKe M CTEYEHOI MCKYCTBa y CY/ACKO] M IOCIOBHOj MpPAaKCH, a CBE paJH CTBapama

International Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles*, Verona University
(ltaly), Faculty of Law, 4-6 November 1999), ctp. 166.

2 Ko camo pujeun 3aKOHCKE 3HAJE, Taj jOII 3aKOHA HE 3HA, JOK My HE CXBAaTH pasyM M CMHCA0.“ OmMITH
HMMOBHHCKU 3aKOoHUK 3a KmaxkeBuny Llpny I'opy, ui. 993.
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epuKacHOT ¥ MPAaBUYHOT MpaBa. Takole, pe3ynraTu 10 KOjux ce Oyne JOLUIO OCBET/haBambeM

npeaMeTa HMCTPaXHBamkba MOTY JIONPUHETH CMamemy AUCKpenuje y aomahoj cyackoj u

apOuTpakxHoj Tpakcu U oMoryhutu npaBuiaHujy U edukacHujy npumeny Konsenmuje YH o

yroBopuma o MmehyHapomaHoj mpoaaju pode. Tume Oum ce moBehana mpaBHa CUTYPHOCT Y

Mel)yHapoqHMM TpProBUHCKMM OJIHOCMMA M OJIAKIIAJIO IOCTyHame JHUIAa Koja paje Ha

3aKJbyYUBaKY U UCIYHAaBalky yroBopa o Mel)yHapoHOj mpoiaju pode, Kao U CBUX OHHUX KOjU

Kao cyauje, apOWTpH, alBOKATH WJIM 3alOCIEHU Y MPaBHO] CIYKOHM yUeCTBY]Yy y pellaBamy

CIIOpOBA KOJU C€ y BE3H ca OBOM MaTEpHUjOM MOTY [10jaBUTH.

OcHoBHe xumoTe3¢ Ha KojuMa he OMTH 3aCHOBaHO HCTPAKUBAKE CY:

jeaHa yroBopHa cTpaHa He Tpeba caMa Jla CHOCH IOCIICIUIC MPOMEHEHUX
OKOJIHOCTH KOje MpeBa3miia3e HOPMaJIHH PH3HMK Ha KOju ce, mocrymnajyhu ca
noTpeOHOM MaKEOM, MOPa PayyHaTH KOJ yTOBOpa OJIHOCHE BPCTE;
OJICTyIIal€ OJ] TPBOOUTHO YTOBOPEHUX oJipeaada Tpeda JO3BOJIMTH y 3aUCTa
ONpaB/JaHUM CIIy4ajeBUMa W Yy pa3yMHUM TpaHUIAMa, TaKO Jla C€ THUM
OJICTYIIaFeM He ci1abu Bepa y 00aBe3Hy CHary yroBopa,

NPWIMKOM  ycKiahuBama OMIITOCTH W (DICKCHOMIIHOCTH WHCTHUTYTA
IPOMEHEHUX OKOJIHOCTH €a MPABHOM CHUTYpHOIINY, HEOIXOIHO je, Y LITO je
moryhe Behoj mepm, m3beraBatv, OJHOCHO OTKIAmATH HEIOPEYCHOCTH H
HejacHOhe y 3aKOHCKHMM pelielhuMa y3 HCTOBPEMEHO BOheHmEe padyHa Ja
cmepHuiie He mpehy norpeGHy rpaHuiy cio0ojxe cyda Yy HpOLEHU
OKOJIHOCTH KOHKPETHOT Ciy4aja W Ja My yJOry He CBEeIy Ha ayTOMaTCKO
MOCTYTAke U MPOCTY MEXaHWYKY IPUMEHY TIpaBa,;

NPWIMKOM TIPHMEHE TpaBHja O HM3MEHH WM pPacKUAamy YroBopa 300r
INPOMEHCHUX OKOJIHOCTH MOpa C€ BOJAWUTH padyHa Jla OHA IPENICTaBIbajy
u3y3eTak oJ Hauena pacta sunt servanda, mro 3axTeBa CTPHUKTHO TyMadeHe
BUXOBUX KOHCTHUTYTHBHHX €JI€MEHATa NPWIMKOM IIPaBHYHE pacIojene
ryOuTaka ¥ eBeHTyaJJHUX KOPHCTH HACTallUX YClel MPOMEHEHUX
OKOJIHOCTH;

onpende wmehyHapoaHHMX akarta YHHQHKAIMje MoOpajy ce ayTOHOMHO

TYMa4uTH ¥ MOpa ce 00e30eIUTH ’UX0Ba jeJTHOO0pa3Ha IpUMEHa.
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2. [11aH u3Jaarama

VY mpaBy, Kao U y APYyruM HayKama, II0CTOje TI0jJMOBU KOjU HHUKaJla He 3acTapeBajy. To
Cy, IO TIpaBUy, OCHOBHH IIOjMOBH, I1a je M pacrpaBa O HbHMa yBEK 3HauajHa M aKTyelHa.
[lpaBra m mNpPaBUYHOCT, CBAaKako, CHagajy y Ty KaTeropujy, IITO JOJAaTHO OIpaBlaBa
OTIpeNieJbehE J1a UX CE Y OBHM, y CBAKOM CMUCITY, KpU3HHM BpeMeHuMa mnoacerumo. Crora he
10CJIe UCTHUIIakba Hauena Y KHOCTH UCIYHemha 00aBe3a U c1000/e yropopama U HCTOPH]CKOT
OCBpTa Ha TEOPHjy O IPOMEHECHHM OKOJHOCTUMA, OJf Hieja PHUMCKUX ¢uio3oda 10
NpuXBaTamka W pa3BUjarba OBE JOKTPUHE Kao IO3WTHBHONPABHOT IpaBWia, OUTH pedn o
OJTHOCY TMIpaBHE CHUTYpPHOCTH M NPABUYHOCTH, KJBYYHOM 32 pa3yMeBame NpeaMera
UCTpaXknBama. HakoH mocTaBjbamba OCHOBE 3a Jajbe IpOydYaBame, HAEC C€ y IMpaBIly
UCIIMTHBAKA /1A JIM ¥ Y KOjOj MEpH HAIMOHAJIHA MpaBa M MehyHapoIHU M3BOPH OCTajy MOA
UCKJbYYHBUM yTHIIAjeM Hadena pacta sunt servanda wim Tpaxke cpencTBa Ja ra OrpaHuue u
3alITHTE C€ OJ HETaTHBHHUX IIOCIEAMIIa KOj€ MOTY HACTaTH Yy HETOBOj NMPUMEHH. Y TOM
cmucny Omhe HM3II0KEHO Kako ce MpoOJieM yTHIlaja MPOMEHEHUX OKOJIHOCTH Ha yrOBOPHE
OJTHOCE ITOCTaBJbAa0 M PEIIABA0 Y IOjeIUHUM HAMOHAIHHM IMPAaBHUM CHUCTEMHMA, y KOjHUMa
Cy O MHTamy KOje ce pa3MaTpa HacTaje OpurHHanHe Teopuje. [IpaBunnma npuxsaheHuM y
HameM npaBy Owhe mocBehena mocebna maxma. [locnme Tora ananmsupahe ce y Kojum
o0MIMMa U ca KakKBUM IMPABHUM IIOCIIEANIIaMa TPOMEHEHE OKOITHOCTH JCjCTBY]Y Y CHCTEMY
Kousennmje YH o yroBopuma o mehyHapoanoj mponaju poGe. 3atum he ce oOpamutu
npaBuia npuxsahena y UNIDROIT Hawenuma 3a melyHapopHe TProBHHCKE YroBOpe,
Havenuma eBporickor yropopHor npasa u Haupty 3ajenHuukor okupa 3a ynyhuamwe. Jla Ou
KOHAYHO OWJIO peyd W O ayTOHOMHHM H3BOpHMA, IpPE CBEra O MO Kiay3yjlama Koje je
u3pajuiia ¥ 3aMHTEPECOBAaHUM JMIKMMa Ipenopydymia MelyHaponHa TpProBHHCKa KoMopa:
ICC Force Majeure Clause 2003 u ICC Hardship Clause 2003. V cBeTiocTH H3I0KEHUX
YIIOPEHONPABHUX UCKYCTaBa, y 3aKJbyUHUM pa3MmaTpambiMa Ouhe J1aT CHHTETCKU MOrJiea Ha

OCJI0 ITUTAalkE.
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I''TABA 1
ITPABHA CUT'YPHOCT U IPOMEIBLEHE OKOJIHOCTH

1. ,,Pa3rosop je pasrosop, a yropop cTpaHama 3akon“?!

[IpaBHa curypHocT je jeaHa oA HajBehuX BPEAHOCTH KOje MPaBHO OpraHW30BaHA
3ajelHUIIa UMa U Koje je AayxHa naa 3amrtutu. Crora je Hauello NMpaBHE CHTYPHOCTH, Kao
TEKOBHHA MOpAJIHE W [PaBHE UBIIIH3AII]E,” CafpKaHO Y LEIOKYITHOM MPABHOM ITOPETKY H
Ka0 TaKBO IMPEJICTaBJba CYIITHHCKH ACTEKT BJaJIaBUHE MpaBa. 3a NOCTOjalbeé U OCTBAPHBAMHE
Hayena TpaBHE CUTYPHOCTH 3aWHTEPECOBaH je HE caMoO IMOjeAWHall, Hero M JpyLITBEHA
3ajeqHUIIA KOjOj OH MpHIaJa, U Koja OBaj MpUHIMN yrpalyje y mojaMm jaBHOT noperka.?®
[IpaBHa opraHu3amuja Ha MPBOM MECTY MMa 3a IUJb J1a YCTAHOBU M OJAPXKH pen yTuuyhu
CBOjOM HecyMm-MBOIINY yHampea Ha TOHAIIAke JbyJ M NpYXajyhu H3BECHOCT HaIIMM
Hpe,I[BI/Ilja}bI/IMa.27

VY noMeHy yroBOPHOT IpaBa M3pa3 MPaBHE CUTYPHOCTHU IMPEACTaB/ba OCHOBHO U YMHU
ce yHuBep3aJHO mNpuxBaheHo Haueno pacta sunt servanda.”® TlomroBame nare peun je u

jenaH o]l OCHOBHUX MOPAJTHHX 3aXTeBa KOJH j€ y CKJIaIy ca IPYIITBEHOM ITPUPOIOM YOBEKa, U

KOjU Jielyje CBOjOM OuHrjienHomhy u y6e,HJ'bI/IBOIJ_Ihy.29 Cy0jexT Ha Kora ce OJHOCH OBa

24 OmTH UIMOBMHCKH 3aKOHHK 3a Kisaxesuny Lipay Copy, wr. 1020.

% Cno6onan ITeposuli, YroBop Kao akT MOpajHe U TpaBHe LHBHIM3awmje, [pasnu scusom, 6p. 9-10/1993, crp.
LXXXI.

% CnoGoman [eposuh, Komenrap y3 unan 136, y: Komenmap 3axona o obaueayuonum oOHOCUMA: Kiplied Nped,
penakropu: Crnobonman Ileposuh, [parossy6 CrojanoBuh, ['opmu Munanosary — Kparyjesan, 1980, ctp.
437. m438.

2 boxumap C. Mapkoruhi, [IpaBHYHOCT U TpaBHU MOpPEAaK, Apxus 3a npasuwe u Opywimeene Hayke, op. 1-2
(janyap-debpyap)/1938, ctp. 106.

% Tpuxsaheno je kaxo y civil law u common law cucremy, Tako ¥ y MCIAMCKOM NpaBy, M KA0 TAKBO HMa
BPEIHOCT TPAHCHAIIMOHAIHOT MPaBHOT Havena ykJbydeHOr y KoHTekcT lex mercatoria. Elena Christine
Zaccaria, The Effects of Changed Circumstances in International Commercial Trade, International Trade
and Business Law Review, Vol. 9 (2005), ctp. 135.

» Hajommrije pedeHo, y Mopaly ce Orjeia cxpatame o go6py u 31y. Ilpeamer mpasa Huje, MehyTuwm,
Cy0jeKTUBHO M TEOPHjCKO MOPAIHO MpPaBWJIO, HETO OOjeKTHBHH, CPEARU MOpal KOjU Ce IPaKTHKYje Y
onpel)eHOM APYHMITBY, MOpal Kao APYIITBEHH ,,HopMaTuBHU (akt™. (boxumap C. Mapkosuh, O omHOCHMa
IojMa TpaBJie ¥ pa3BHUTKa MO3UTHBHOT npaBa (M3Box n3 moxropcke auceptanuje boxkumapa C. Mapkosuha
TI0JT HACTIOBOM ,,Essai sur les rapports entre la notion de Justice et |’élaboration du Droit privé positif*,
Koja je onbpamena u nmybaukoBana y Ilapusy 1930), IIpasnu swcusom, 6p. 9-10/1994, crp. 583-596, 588)
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HOpMa yCBaja je i oKopaBa joj ce 3ato mTo yBuha 1a je oHa 'y meroBoM uuTepecy.> To je
obaBe3a Koja motude oj camor cybjekra (ab agenti), 3a pasiauKy oj OIIITE MMPaBHE HOPME
Koja je ycmepeHa mpema apyruma (ad alterum), umje moHamame ce HbOMe ypeljyje.31 Y
NPUHIOMIY, JbYIM C€ MOHAIAjy 1O MOpPAJIHUM HOpMaMa J00pOBOJFHO, 0O€3 CIIOJbalImbe
npunyne. Mcnyrutn obehame muTame je 4acTi W caBecTH.>> Ko ce Tako IOHAIIa 3aCiyxKyje
Jla My ce TIOKJIOHU TIOBEpEee. YTOBOPHHU OJJHOCH M jeCy OJHOCH MoBepema u3mely onpehennx
JIMIA, a IPaBHA 3aIITHTA KOja e pykKa 3HAYM, y CTBAPH, 3AIITHTY H3a3BaHOT TOBEPEHHA.
Peu nara npyrome obaBe3yje BaHIIPaBHO, MOpaJHO, Beh caMuM THM IITO je gara, 0K IPaBHO
o0aBe3yje 3aTO LITO XETEPOHOMHA HOpMa HaJlaXke Jla Ce, aKO Cy UCIYH-eHH opeheHH ycioBu
(IIOCTIOBHA CIIOCOGHOCT, IOMYLITCHOCT caupxkuHe, dpopMa u ap.), apxu obehame.** OBo
NpaBWJIO y CKJIAQy je M ca €KOHOMCKMM moTpebama 3a craOmiaHOmhy Kao HEOIXOIHUM
IPEeyCIOBOM 3a IUIaHHpame, 00aBJbakbe M Pa3BOj NPUBPEAHE JETATHOCTH. Y TOM CMHCIY,
cTpaHe y Mel)yHapoIHUM TPrOBUHCKMM YrOBOpPHMA J>KElIe Ja 3aKJby4eHH IOCIOBH Oymy
yCIIEIIHO peanu3oBaHu. Mmak, u3mel)y HOpME M CTBapHOCTH TOCTOjU HEM30€XKaH pacKopak,
jep kaja OM ce CTame KOje ceé HOPMOM HACTOjU MOCTHhM YBEK OCTBApUBajio U 0€3 HEHOT
[I0CTOjama, OHJla OM HOpMa Oujla CyBHILHA U 6ecmuciena. > 36or ayTOHOMHOCTH MOpaJa,
MOpajHe caHkiMje (rpmKa CaBeCTH W OCyJa CpeIHHE) Cy peIaTUBHO ciabe u

. . . 7
neopranmsosane.*® 3ato je, uMajyhn y Bujy ApyIITBEHY KOPHCHOCT M 3Ha4aj yroBopa,’ 3a

[Murame miTa je MOpAIHO, a IITa HEe, CBOJHM C€ Ha BPeIHOCHU CyA. MelhyTum, mopen HecurypHocTu 300r
MIPOMEHJBUBOCTH KPUTEPHjyMa, IMOCTOj¢ BEUUTE W CTAOMJIHE BPEIHOCTH HAa KOjUMa je 3aCHOBaHA MpaBHA
opraHu3aija IpyIluTBa, a y KOje Chaja U IMOIITOBame jaare peun. Bua. y tom cmuciy Joxed Camma,
YTroBOpHa OATOBOPHOCT — Y €BPOIICKOM, YHopeaHoM U jaomaheMm mpaBy, 36opuux paoosa Ilpasnoe
¢axyrimema y Hoeom Cady, 6p. 1/2011, ctp. 93.

%0 Pamomup M. JIykuh, V600 y npaso, beorpax, 1973, ctp. 28. Mopan 3axTeBa I0CIEIHOCT, IIOCTOjakh¢ OCHOBHOT
KOHCEH3YCa O 3ajeJHHYKHM BpeIHOCTHMA U yOeljermnma, Kao M CIIPEMHOCT CBAaKOT WIaHA 3ajeJHHUIIE 1a ce
MIpUIpIKaBa peieBaHTHUX Hadesa U MpaBHIIa YaK U MO IeHy IIKOohema CONCTBEHNM HHTepecHMa, cxBaheHuX
y y’K€M CMHCITY.

31 CnoGonan IMeposuh, YroBop Kao akT MOpaiHe U NMpaBHe WHBHIM3aNuje, [pasnu scusom, 6p. 9-10/1993, crp.
XXII.

%2 Verba ligant homines, taurorum cornua funes. , KoHon Bexe KOEe H BOJIOBE, a MOLITEHA PHjed BUTE30BE.
Csetu [letap Lletumcku, Ioyuere y cmuxosuma.

% Jakoe Pagummuh, Bpeme U POKOBH y yrOBOPHHM OGIMIALMOHMM OHOCHMA M MPABHE IOCICAUIE EHUXOBOT
HenpUApKaBama, 300pruk padosa / [Ipasno-exonomcku gpaxyimem y Huuty, 6p. 8, 1969, ctp. 107.

% Bnagmmup B. Bomunenuh, Ipahancko npaso: yeod y epahancko npaso u onwmu 0eo 2pahanckoz npasa,
Tpehe nemsmemeno n3name, beorpan, 2017, ctp. 148.

% pagomup J1. JIykuh, Yoo y npaso, Beorpax, 1973, ctp. 21.

%V nmpuspenu ce ocyljyje mocTymname NPOTHBHO JOGPHM OOHYAjMMa H TOCIOBHOM Mopaiy. [IpHBpeIHIK Koju
ce He MpUAp)KaBa THUX YCTabeHHX M LIMPOKO npuxBahieHWX mnpaBuia ry0u yriied Ha TPXKHUINTY, ILITO
IIOBJIaY¥ HEIIOBEPEH-e MIOCIIOBHHUX MapTHEpa M KIMjeHaTa ca CBUM €KOHOMCKHUM IIOCIeIulaMa Koje U3 Tora
npousuiase. Y Ty CBPXY, BOJE ce T3B. ,,[JpHE JUCTe", 00aBelITaBajy ce YWIAHOBH TECHO ITOBE3aHE 3ajEAHULIE
TProBama Wiy ce, MaK, IPUMEemkYjy U CTPOKe ayTOHOMHE CaHKIIH]je, Kao IITO ¢y 00jKOT, yCckpahnBame mpaBa
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NOLITOBAak€ OBOI TIpaBWJIa TOHAIIaka 3aMHTEpPECOBaHAa W JpkaBa. llpuxBarameMm u

CaHKIIMOHHUCAKLEM MOpAJIHOI UMIICpAaTHBa U HAa IMPABHOM HHBOY, HOJAa3W OO OGjGI[I/IH:aBaHJa

. 38
MOpaJIHE U paBHE MPUHYE Y IPaBHO] HOPMU Kao ,,eTUYKOM MAKCUMYMY"‘.

3ak/bydeeM yroBopa usmel)y yroBOpHHX CTpaHa ce yclocTaBjba IpaBHa Besa (iUris

«39

vinculum). ,,PasroBop je pasroBop, a yroBop crpaHama 3akoH.”“” Jemu ce pehm na cy

YrOBOpDHE CTpaHe IyXHE Ja HU3BpLIE CBOje 00aBe3e M Ja Cy OATOBOPHE 32 HHHXOBO

10 OCHOBY WIAHCTBA Y CTPYKOBHHMM Y/APY)KEH-MMa WIH IOOIITPAaBakhe YCIOBa MOCIOBakha ca MPUBPETHUM
cy0jekTuMa KOju He MOLITY]y IpaBHJja MOHamama y Buay Beher odezoehema koje oHM MOpajy Ja [1ajy Kako
0u ce ca BHMa 3aKJby4ro yroBop. Bua. Muxauno Benumuposuh, YroBopu y npuspean — cnequduaHocTH
Y OIHOCY Ha OocTayie O0NHUTallnoHe yroBope, [Ipasnu sicusom, Op. 9-10/1993, ctp. 1375.

37 Jly’HOCT HCIIyHCH-A yTOBOPHHUX 06aBE3a 1 OATOBOPHOCT 33 FHXOBO H3BPIICH:E YHHH IPETIOCTABKY OJPKHBE
U yCIeIIHe NpUBPELHE JeNaTHOCTH. To ycloB/baBa I0jayaH APYLITBCHU HUHTEPEC 33 HEHO IOLITOBAHE,
HApOYMTO KOJ YrOBOpa y NMPHUBPEIH, KOjU CE€ UCIIOJbaBa y 3aXTeBamy Il0jayaHe Maxibe, a y oxpeheHum
cllyyajeBUMa Wy TPOIUCHBAaY CTPOXKE OATOBOPHOCTH 3a LITETY 300r HEHCIYHCHA HIM HEYpeIHOT
HCIyerha pey3eTe o0aBese U y OrpaHHYaBamy c1000/1e yropapama.

% CnoGonan Ileposuli, YroBop Kao akT MOpaiHe U NpaBHe WMBHIN3aLuje, Ipasru scusom, 6p. 9-10/1993, crp.
XXIV.

¥ Opa KpaTka ,,3aKomauka (mpaBHH4Ka) uspeka® (brocardica), ,,pa3ymibrBa Hapoay™ W Koja uMa ,,puTaM Kao
IITO Ta MOCJOBUIE MMaay™, ,d akO HE MOXC 3aKOHA HU NPEHHAYUTH HHU 3aMHjCHHTH, MOXE MY, WIAK,
objacautu pasym u cmucao”. (Bua. Hacno Pasmena VIII Jlena VI (3aBpuiror) Ominter UMOBHHCKOT
3akonmKa 3a Kmaxesuny Lpay ['opy; [Tncmo Banrazapa bornmmha Koctu Bojunosuhy u3 [apusa, 17. maj
1888. romune. Has. mpema Muoapar B. Opmuh, 3axwyuerse yeosopa, beorpaa, 1993, ctp. 6. ¢u 5)
HaBenena mocraBka Huje Apyro A0 MpaBHa Makcuma contractus contrahentibus lex esto. Mehyrum, oBako
,,pEIDKUpaHa‘“ MpeaCTaB/ba CTUIICKH MOX/IA HajYCIICIIHU]jE 00jalllbekhe 1a je JoroBapame MpecTalo, a aa
je Hacraya ,,yrjaBa Heuera TBpJO ojpeljeHor, MITO cTpaHama MOjjesbyje HeKa mpaBa Wik UM Hamehe Heke
nyxHoctn. (Bamrazap bormmmh, U omer o cTpydHHM wH3pa3uMa y 3aKOHHMA, MPEIITaMIIaHO U3
Mjeceunuxa, 3arpe6, 1900, ctp. 7. Has. mpema Muonpar B. Opmuh, 3axsyuerse yeosopa, beorpan, 1993,
ctp. 16. ¢u. 29) ¥V Bpeme kana je qoHeT OmmuTr UMOBHHCKHM 3akoHHK (1888. romgmHe), HE caMo Ha OBUM
IIPOCTOpPHMa, HEro W Iupe, y OpOojHMM €BPOIICKMM 3eMJbaMa, MPEOBJIa/IaBajio jeé CXBaTame Ja MOCTOjU
OBaKBa MOTIyHa CYNpOTCTaB/beHOCT. Mak, Banrazap bormmmh 6no je moBossHO 00a3puB ma pesepBuiie
M3y3eTaK 3a ciay4aj Kajga OM y Hekoj oOmacTu Omio moTpeOHO Aa ce OBO MUTAamEe Apyraddje ypeau. Y 9.
495. 6wno je mpensubeno: ,[lorahama u mpumpeme koje OuBajy ImpHje 3aBpIIaja yroBopa HE Be3yjy HH
JeAHy HM JIpyry CTpaHy, H’ako OM 3aKOH HapouuTO WLITO APYro Hapenuo.“ MehyTtum, y KacHUjuUM
nponucuMa TakBa MoryhHoct Huje uckopunhena. [Ipogy0speHo pasmarpame npe1yroBopHe 0JJrOBOPHOCTH
nounmbe ca wiankoMm Pymonda dou Jepunra (Rudolf von Jhering) Culpa in contrahendo u3 1861. roauue.
CxpBatame Jia jeJHa cTpaHa MOXK€ OMTH OJrOBOpHA JPYroj M 3a LITETYy KOjy jOj HPOY3pPOKYyje Y TOKY
yroBapama HHUje y IMOYETKYy MMaJ0 MHOTO IPUCTaNlWIA, ald je BPEMEHOM CBE BHILIE HAWJIA3WIIO Ha
NPU3Hake, KAKO y MPABHOj TEOPH]jHU, TAKO M y 3aKOHOJABCTBY U CYJICKO] ITPAKCH.

IIpod. Muxawmno Koncrantunouh mpemioxuo je ciauudy oapeady y Ckuiu 3a 3aKOHHK O oOJuraipjaMa u
yroBopuMma (,,YTOBOp Be3yje CTpaHe yroBOpHHUIIE Kao 3aKoH.” ui. 1. cT. 3) (3a 3Ha4aj mperoBopa BHI. 4Wil. 6),
QM je OHAa M30CTaBJheHA M3 KOHAYHOT TeKCTa 3aKOoHAa O OOJHMrallMOHMM OJHOCHMMA. [ 0TOBO HICHTHYHA
oapenda (,,YroBop obaBe3yje CTpaHe YroBOpHHWIIE Kao 3aKOH.) caja je Hamuia Mecto y wi. 167. cr. 3.
pamHOr Tekcta I'pahanckor 3akonmka PemyOGmmke CpOuje, Koju je 3a jaBHY paclpaBy HIpHIpEeMHIIa
Komucwuja 3a uspany I'pahanckor 3akonuka Biane PenyOmuke Cp6uje (Beorpan, 2015). Bua. Takohe .
1134. ®paniyckor rpahaHckor 3aKOHUKA: ,,Y TOBOPH 3aKJbYUSHH T10 3aKOHY Ba)ke Kao 3aKOH 3a OHE KOjH CY
nx 3akspydmnn. OHM HEe MOTY OWTH OIO3BaHM OCHM BUXOBOM Mel)ycoOHOM carnmacHomhy wuiau U3 pasiora
Koju cy 3akoHoMm mnpensuhenu.”; m § 13. Cprckor rpahanckor 3akoHuka: ,.Bosra m Hapenda doBeumja
3aCTyIa 3aKOH, a 3aKOH HakHal)a BoJby M HapenOy 4oBeunjy.
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ucrymeme. '’ [TocTaBiba ce MUTAMbE 1A JIM IPUTOM Tpeba MCITMTHBATH OKOIHOCTH y KOjHMa je
peu nara, Kao M HBUXOB KaCHUjU Pa3Boj, Wi he mpaBHa Be3a OINCTATH YIPKOC IMpPOMEHaMa.
Hauenno, yroBop 3agpkaBa 00aBe3Hy CHary W Kaja IOCIIE HETOBOT 3aKJbydeHa yCiel
npomeHe okonHoctH nolje 10 HapyuaBama yropopHe pasnorexe (Dura lex, sed lex).*
[TocTojamem mpaBHE TyKHOCTH UCITYyHEHa 00aBe3a mojayaBa ce€ yroBopHa AUCIUIUIMHA Kao U
MOBEPEHE y YrOBOp, KA0 OCHOBHM MHCTPYMEHT IpaBHOT mpomera. be3 Haudema pacta sunt
servanda, yroBopu, Hapo4YHnTO OHH KOje Kapakrtepuie dependentia de futuro, omau 6u mase
WJIA HUKAKBE TPAKTUYHE BPEAHOCTH, T1a C€ OHO jaBJba KA0 MPUPOIHA MOCIIESIUIA U UMIIEPATHB
CBaKor yroBopa. Ako OM TakBe yroBope Tpedajo MemaTH KaJ roj Ou JOILIO 0 MPOMEHE
OKOJIHOCTH Y KOjUMa Cy OHH 3aKJby4eHH, OTIIa0 OU IJIABHU Pa3yior BUXOBOT 3aKJbyYHBaba, a
TO je ,,0BlajaBame OyayhHourhy*, ocurypame on Oyayher HemoBOJHHOT pa3Boja CTBapu U
OUYyBaWkE€ CTAOMIIHUX YrOBOPHHX ojHOca. OTyna CBaKH IMOKYIAj jelHE CTpaHe Ja 00eCHaXHU
IyHY BPEJIHOCT YTOBOPA, J]a CMamH CBOjy 00aBe3y, 3Ha4n0 OM HE caMO HapyIIaBamke MPAaBHOT
MOpeTKa, HETO U Bpehame CTEeUSHHX IpaBa JIpyre CTpaHe, Koja je BepoBaia y CaBeCHOCT CBOT
cayroBapaua i OYeKHBaia 1a 100Hje OHO LITO 3a by IPOMCTHYE U3 CaLpKUHE Yroopa.*

C 063upoM fa cy cTpaHe ciio00JHE J1a CBOjE OJTHOCE Ypelie MO CBOjO] BOJ'bI/I,43 KaXke ce

. 44 . ..
Jla je yroBOp, U3HaJ CBEra, akT NIpaBUYHOCTH. = (CTpaHa HE MOKE KaCHHj€ IPUTOBOPUTH 1A O]

*0 3akoH 0 O6IHraIOHNM oxHOCKMa, wi. 17. cr. 1. Hauerno MyXHOCTH HCIymhera 00aBe3a je KOHKPETH30BaHO Y
qir. 262: ,,1) [loBepunan y 06aBe3HOM OJHOCY je OBJamIfieH Ia of Ay)KHHKa 3aXTeBa HCIyHEme o0aBese, a
IYXHHK je Qy>KaH UCIYHHUTH je CaBeCHO Y CBeMY Kako oHa riacu. 2) Kag nyHHK He ucITyHH 00aBe3y Win
3aJI0IHU Ca HCHUM MCIYHEHhEM, NIOBEpUIIall MMa MIPaBO 3aXTEeBaTH M HAKHAJy INTETE KOjy je ycliex Tora
nperpreo.” Tlpernusupame KOHCTATaIMje ,y CBEMY KaKO OHA TIjacu’™ BpIIM CE€ YrOBOPOM, OIHOCHO
3aKOHCKHM JMCIIO3UTHBHUM MpaBuiiMMa. [IpaBo Ha HaTypaiaHo ucnymeme (in forma specifica), koje ce y
NpaBHUM CHCTEMHMa KOHTHHeHTasHe EBpore cMaTtpa CyHITHHOM cBake 00aBe3e, OWJIO YrOBOPHOT HIIM
HEKOT JIPYror MOpeKiia, W JOTHYHOM IOCIIEIUIIOM IMOIITOBamka Hadena pacta sunt servanda, y semspama
common law cucrema je TOCTYITHO caMO W3Y3€THO, IO OJIYIM Cy/a, y CIydYajeBUMa Kajia Apyra CTpaHa uMa
3a TO mocebaH MHTEepec, jep HaKHAJa INTeTe, Kao IMPUMAapHH 3aXTEB, HHjE aJICKBATHO MPaBHO CPEICTBO.
Peuiere eHryieckor mpaBa 3aCHHMBA CE€ Ha CTAHOBHIITY Jia C€ HACTYIAmEM JOIhe AyKHUKOBA 00aBe3a in
natura racu u Ja yMecTo B\be HacTaje HoBa o0aBe3a — 00aBe3a Ha HaKHAIy mTeTe. 300T OBHX pasiiUKa, y
Koneennuju YH o yroBopmma o MeljyHapomHoj mpoiaju pobe je mpenBulieHO na Kaga, y CKIamy ca
onpendaMa OBe KOHBCHIIW]E, jeJlHA CTpaHa MMa IPaBO Jla 3aXTeBa HM3BpIICHE HEKe obaBe3e OX Ipyre
cTpaHe, CyJ je JAyKaH Ja JI0oHece Mpecyldy O u3BpIuemy y HaTypu (Specific performance) camo ako 6u t0
YYHHHO TIpeMa IpaBHJIMMa CBOI' COIICTBEHOI MpaBa 3a CIMYHE YrOBOpPE O MpOJaju Ha KOje ce OBa
KoHBeHIMja He oxHocH (wi. 28). Burmre o tome Bua. Pagosan JI. Bykamunosuh, Mehynapoono nocrnosno
npaeo: onwmu u nocebnu oeo, Kparyjesarn, 2012, crp. 519-521; Martijn W. Hesselink, The Principles of
European Contract Law: Some Choices Made by the Lando Commission, Global Jurist Frontiers, Volume
1 (2001), Issue 1, Article 4, ctp. 47.

1 Bakon je 3aKoH, Ma Kako orop 61o.“ Onmry NMOBHHCKH 3aKoHUK 32 Kibaxesuny Lpry ["opy, wr. 988.

* Bua. Muan Baprom, YTuiaj npoMeHe OKOJIHOCTH Ha Bakewme MelhyHapoaHUX yrosopa, Jlemonuc Mamuye
cpncke, janyap 1964, ctp. 40.
* Cno6oma yrosapama Omia je yBek NpHCYTHA y MpaBy, ca yKHM HIM IIMPUM rpaHnnama. Hajumpe oksupe
nobuina je y ydemy TeopHje ayTOHOMHje BOJbE. 3aCHOBAHO Ha WHIAMBUAYATHCTUYKO] (GMI030QHUjU
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je U3BpIICHE YNHUI0E MOCTANIO TeXKE HEro IITO je y BpeMe 3aKJbyueHa yroBopa U3IiIeAaso aa
he Outn, Oynyhu ma je oGamesy cmobomno mpeysena. [IpunmkoM ucCHymema HE MOCTOJU
cinobona. JIy)kHUK je IyKaH HUCIIYHHTH 00aBe3y y CBeMy KaKO OHa TJjacd. JemaHryr
3aKJbY4eH, CMaTpa Ce Jia j¢ yrOBOp HEMOBPEIUB y TOM CMHUCITY IITO Ta HUKO, HU CYyIl, HU Tpehe
JMIe, HUTH CaMo jeJlHa CTpaHa, HE MOXE Memaru y Owio koM mpasiyy. CamMo criopazyMHO
CTpaHe MOT'Y OJYCTaTH O] HErOBOI HCIYHCHA WM MPUCTYIHTH EHETOBO] M3MEHH, INTO Y
CTBAapH IPEJCTaBIba HOBH yrOBOP M HOBH TpHjyM( Hadena cioboje yroBapama.® Melamem
OopraHa jaBHE BJIACTH Y YTOBOpHE onHoce™ Bpehasia Ou ce uzaeja o cBeMohu WHIMBHIyaTHE
c1000/1e TpaBHUX CyOjeKaTa Ja CTBapajy HOpMe U ypehyjy caip>KMHy UMOBHHCKHUX OJHOCA y
KOje CTyIajy, BOJba YrOBOPHHUKA Onia OM 3aMEHEeHa BOJHOM CY/a, YMME OU Ce M3BUTOIICPHIIA
npUpojJia YroBopa Kao IPaBHOT OJIHOCA KOjU HacTaje, pa3BHja ce€ U OJp)KaBa BOJHOM
KOHTpaxeHara.

TBphewy na ce CBaKMM YyroBOpOM IOCTHIKE MPABUYHOCT, MOXKE CE YIYTHTH KPUTHKA.
YroBopu HHCY caMo ,,CyBU TieprameHTH ‘. ['eHepasHo, cBpXa YroBopa W yrOBOPHOT TIpaBa je
na o0e30ene cTaOMITHOCT y CyouaBamy ca MPOMEHJbUBUM OKoJHOcTUMa. Ca apyre cTpase,

MIpaBHH MOPEAaK, Takole, Mopa OCTaBUTH MPOCTOP 3a pa3MaTpame KacHUjer pa3Boja gorahaja

cy0jeKTUBHHX IpaBa, Hauejlo, Win 0osbe pehu JormMa o ayTOHOMHjH BoJbe, pasBujaia ce, y XVIII u jom
Buie y XIX Beky, moa yTuiajeM JOKTPUHE EKOHOMCKOT jnbepainn3Ma. EKoHOMCKa JOKTpUHA je cMaTpajia
Ja je MOTpeOHO YKJIOHHWTH CBE Hpenpeke ciIo00au yropapama, Kako OM ce MOACTHIA0 IMPOMET Kao
HEONXOJjaH yCJIOB MPUBPEIHOr pa3Boja. M3 Tora mpoucTHYe Jia je Hayelo ayTOHOMHje BOJbE OIpPaBAaHO
JpymtBeHoM KopucHomhy. ITocMaTpaHo ca CTaHOBHINTA CaBpeMEHOI MpaBa, Havyelso ciio0ofe yropapama
HHje alcoJyTHO, Beh Tpnu OpojHa orpaHnuema. [IpaBHUM orpaHHYeHUMa Hayeso ci1o0oae yroBapama ce
HE YKHJa, HEro caMo KOpUryje Y MepH KOjy M3UCKYjy oapeleHH ApyIITBeHH pa3no3u. TH pasino3u HHUCY
CBY/Ia HICTOBETHM HHM MOJjEHAKO BPEIHH, 1A Cy Pa3IMYUTe U rpaHulie ciodone yroapama. Mnak, nocroje
OrpaHuYera K0ja Cy CBOjCTBEHA CBUM MM OapeM BehMHM MpaBHUX CUCTEMA, IIa Ce MOTY CMATPaTH ONIITHM
i THngHAM. [Ipe cBera, rpaHuIe ce MOCTaBJbajy Ha OIIITH HAYUH, yTEM YCTAHOBE jaBHOT MOPETKA HIIH
HEKOT CIMYHOT TojMa (moOpu oOWvaju, MpYIITBEHH MOpal M CI.), KojuMa ce o0e30ehyje momroBame
OCHOBHUX IPUHIIMIA JAPYIITBEHOT U NPAaBHOT MMOPETKA, a 3aTHM U NpeABHaleM KOHKPETHUX OTpaHUueHa
KOja ce OJJHOCE Ha 3aKJbydee, caapKuHy U (opMy yroBopa. Bume o tome Bua. Cinobonan Ileposuh,
Obnueayuono npaego: xwuea npea, beorpan, 1980, ctp. 153-182; JakoB Pagumuh, Obaueayuono npago:
onwmu deo, 7. uzname, beorpaza, 2004, ctp. 73-78.

* CnoGonan IMepouh, Packi yroBopa 360r MPOMEHEHHX OKONHOCTH M HA4Yes0 MpaBHE CUTYpHOCTH, HayuHu
npeeneo, beorpan, 1974, ctp. 190. [Ipema KanTy, BoJba mpencTaBiba jeJMHA W3BOp NpaBHE 00aBe3e H, y
HCTO BpeMe, JeJMHU M3BOP MpaBJe, na je OMII0 KakBa HeNpaB/a UCKJbyueHa y OHOME IITO HEKO OJIy4dyje 3a
cebe. Y ckiany ca TuM je u uyBeHa dyjeosa (Fouillée) uspeka us mpyre monosune XIX Beka: ,,Ko kaxe
yroBop, Kaxe mpaBHIHOCT.” Ilpema oBOM cxBaTamy, YTOBOpPHA IpaBla HUje ,,WACATHH 3aXTEB KOjH Ce
MOX€ OJIPEIUTH CIIoJba W Ha o0jekThBaH HaumH. CaMH yroBOPU CTBApajy MPaBUYHOCT, 300T dera Tpeba
HCKJbYYUTH CBaKy HMHTEPBEHIHMjY Y ,,clo00aHEe crmopasyme. Jacques Ghestin, KopucHo u mpaBudHO y
yroopuma (ITpeseo M. Opmuh), IIpasnu srcusom, 6p. 8-9/1981, c1p. 45.

** Cno6oman Ieposuh, Packin yroBopa 360T MPOMEHCHIX OKOJTHOCTH M HAYEIIO NpPaBHE CUTypHOCTH, Hayunu
npeened, beorpan, 1974, ctp. 190.

% O ¢ynkumjama cyna y Besu ca yroBOPHOM HOPMOM M OJHOCY yrOBOPA M IPECYAE Y CPICKOM IpaBy BHL.
Mapxko Byphesuh, Yrosop u npecyna, [lpaso u npuspeda, 6p. 7-9/2017, ctp. 58-74.
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Kako OW ce OCHrypajo CMHCICHO IMOIITOBAKE YroBOpa M YTBphUBamE HEroBHX TpaHUIIA.
Kako ce yroBopm MOry BpEeMEHOM ,,[IPOMEHHUTH, MOpPajy C€ TPWIATOAUTH HOBHM
CUTyalljaMa ¥ €BOJIyMpaTH y CKJIaJay ca COIMjaJHUM HOTpe6aMa.47 Beh y XIX Beky,
YHEBCHUIIE Cy TIOYelie JIa MPOTUBPEUE MOCTYJATy alcTPaKTHE jeTHAKOCTH YTOBOPHHUX CTpaHa
Ha KOMe Cy nounBaie (puio30dcke u eKOHOMCKE JTIOKTPHHE, KOje Cy MPEICTaBIbalie OCIOHAI]
3a JIOrMy O ayTOHOMHjH BOJbe.”® V TIPaKCH je eKOHOMCKH jada CTpaHa 4ecTO HAMETAla ,,CBO]
3aKOH* cayroBopHHKY. [IpupomHo je mTo je oBakBa HejeaHaKOCT pahana HempaBmy. OHa je
omoryhaBaJia jaunMa Jia IMKTUpPajy CBOjYy BOJbY, KOja je, HApaBHO, OWJIa y CIY>)KOM HbUXOBHX
uHTEpeca, 3aneMapyjyhu unaTepece npyre crpane. Oniire je Mo3HATO J1a cTpaHa Koja je ,,1oj1
MPUTUCKOM™ J1a 337J0BOJbU HEKY KHBOTHY MOTPeO0y MMa y pa3MEHH 3HATHO CJIA0UjU MOJI0XKAj
U YeCTO MPHUCTaje Ha YCJOBE 3a KOje 3Ha Jia Cy HEMOBOJbHU. Tako ce ayTOHOMH]ja BOJbE HA
CTpaHM cialujer npersapa y Hy>KHOCT, YUMe I'yOu TOTOBO CBE CBOj€ anI/I6YTe.49 CaunuHo je u

KaJa jelHa CTpaHa HeMma JIOBOJbHO WH(pOpMaldja Ja OW MpaBUIHO TMPOIEHWIA Ja JU je

" Georg Nolte, Treaties over time, in particular: Subsequent Agreement and Practice, y: General Assembly,
Official Records — Sixty-third session, Supplement No. 10 (UN Doc. A/63/10), Report of the International
Law Commission — Sixtieth session (5 May-6 June and 7 July-8 August 2008), New York, 2008, Annex A,
ctp. 365. map. 1. u 2.

*8 Jacques Ghestin, Kopricro n mpaBudso y yroopuma (IIpeseo M. Opmnh), Ilpasnu sicusom, 6p. 8-9/1981, crp.
46.

* Bun. Cno6oman Ieposuh, Packun yrosopa 360r HPOMEHEHHX OKOJHOCTH M HAYeIO MPABHE CHIYPHOCTH,
Hayunu npeeneo, beorpan, 1974, ctp. 191. u 192. ,,Onna HECyMIBHBO J1a M3TJIea MapagoKCATHO YBPCTHTH
jenaH TakaB yroBop mel)y OHe KOjH Cy M3pa3 ayTOHOMHje MHIUBHAYe. To Om OMIO CKpO3 MOTrpemnrHo. AKO
pyAap, TOTITYHO JIMILIEH CPE/ICTaBa, He OM M3HAjMHO CBOj€ YCIyre OHMMa KOjH PAaCHONaxy KalnuTajioM, OH
6u octao 6e3 mocia u ympo 6u. To ce cBoM Ha TO, Aa U3HAjMIBYjYhH CBOje yCiIyTre OH 3aMemyje H3BECHOCT
CMpTH OJf TJIaId Y KPaTKOM POKY 3a PH3HMK CMPTH y IyxeM poky...“ (Acollas, Manuel de droit civil, t. II,
Paris, 1869, ctp. 719. Has. npema Cno6onan Ileposuh, Obaueayuono npaeo: kmwuea npea, beorpam, 1980,
ctp. 160. dH. 196) TakaB je ciaydaj u ca HEpaBHOIPABHOIINY MOTPOIIaYa y OJHOCHMA Ca TPrOBIMMA, KOja
ce noropuiaBa kopuiihemeM (opMylapHUX yroBopa M OMNIITHX YCJIOBA IOCJOBama, MOIITO j& OBaKBa
mpakca 3ajefHuYKa 1eJ10j mpodecHju, a HUXOBa pellickha y BEIHKOj Mepu yckimahena. Y mehyHapomHoj
TProBUHHM, NAK, OCHOBHA CBpXa OIIITUX YCJIOBa U CTaHAAPIHHUX (DOPMH yroBOpa OIHUCYje C€ Kao HEHO
OJIaKIIaBame N30EeTaBakbeM WIIN CMabEeheM HECUTYPHOCTH KOja je OHEKaJ| OKpyKyje ycuen ,,hyapnBoctu
Mel)yHapoaHOT IpUBaTHOT TpaBa, C jeJHE cTpaHe, W Temkoha mpu ,,yrmo3HaBamy™ ca CTPAaHUM IPAaBHUM
cucreMoM, ¢ apyre crpane. 36or muxose all-inclusive mpupone, canpxke aerasbHe opende U peryiuiny
TOTOBO CBa NHTama, IPUMEHa CYICHIMjapHUX M3BOpPA CBEJCHA jé HAa MHUHUMYM. YTIPKOC B2)XHOCTH OBOT'
acIieKTa OINITHX YCJIOBA, yKa3yje ce M Ha HHXOBY YJIOTY CpeACTBa KoauduKalyje Tpropaukux odndaja u
TaKo J100MjeHy YHH(OPMHOCT NMPAaBHHUX IPaBHia, Kao M J1a ce BUMa HyAH MOTyhHOCT 3akjbyderma yroBopa
yrje oapeade HUCY Yy TMOTIYHOCTH ,jemaHoctpane”. OBO MOCIEOC je MOCIHSAMIla HAmopa jJa Ce Ha
Mel)yHapoHOM HHBOY, KOJHMKO je To Moryhe, ocTBapu MakcuMa ,,jeJHaKOCT 3Hauu npaBuuHocT™. (Peter
Benjamin, General Conditions of Sale and Standard Forms of Contract, The Journal of Business Law, 1961,
ctp. 114. Hag. mpema General conditions of sale and standard contracts, incoterms and other trade terms:
Promotion of wider use of existing general conditions of sale and standard contracts: report of the
Secretary-General, A/CN.9/18, y: Yearbook of the United Nations Commission on International Trade Law,
1970, Volume I, ctp. 208. n 209. map. 9) To, 300r HauNHA KHUXOBOT JOHOLIEHA U CAAPKUHE, HAPOUUTO
Ba)KM 32 T3B. XKEHEBCKE THIICKE YTOBOPE U OIIIITE ycIIoBe nociaoBama Exonomcke komucuje YH 3a EBporry.
Bua. Bume o tome Panosan JI. Bykamunosuh, Mehyrapoono nociosno npago: onwmu u nocebnu 0eo,
Kparyjesar, 2012, ctp. 48.

22



onpeheHa TpaHcakIHja 3a by KOPHUCHA, YCIIe Yera JOHOCH €KOHOMCKY OJJIyKY KOjy MHAaue He
Ou noHena. AKO TIpaBHH TOpeaaK He O ,,cTA0 Ha MYyT™ TaKBOj MpakKcH, clliabuja cTpaHa Ou
MOpajia cama J1a CHOCH ITOCJIeTUIIEe COIICTBEHE ,,clI000e™.

Crpora u 6e3ycioBHa mpUMeHa Hadena pacta sunt servanda moxxe umarty 3a IpaBHY
NOCJICAMIly HEINpPaBUYHO pEUICHE, KOje ce Hu3pakaBa MakCMMOM Summum ius, summa
iniuria,” 3anemapyjyhn BaxkHe anTpyHCTHYKE M JAUCTPUOYTHBHE BPEIHOCTH. YTOBOP KOJH je
y BpeMe 3aKkJbydema Ouo INpaBHYaH MOXKE KacHHUje IOCTaTH HENpaBWYaH. 3akipydyjyhu
yroBOp, CTpaHe ,,iMajy npex ounma“ oapehene oxonnoctu. [lonase ox Tora na oHe mocroje
win he OouHWje HACTYNMUTH, a YKOJIMKO oOaBe3y TpeOa HM3BPIIUTH TEK HAKOH HM3BECHOT
BpeMeHa, y3uMajy naa he ocraTm Hew3MemeHe, OJHOCHO y OyayhHOCTH ce pa3BujaTH y
onpehenom mpaBmy. Kama ce mokake 1ga TNpeTHOCTaBKa HE OArOBapa CTBAPHOCTH Y
IPOLUIOCTH, OJHOCHO C3Jallll-OCTH, WJIM Ce He OocTBapu y OyayhHocTH Kako je Ouio
npeaBuleHo, U3BpLICHE 00aBe3e jeHE CTPaHE MOXKE IOCTATH OTEKaHO, OJHOCHO MOXE Ce
00e3BpeInTH WK 00ECMUCIUTH TIOTPAXKUBAKBE KOje MMa TpeMa Jpyroj CTpaHu, WIH ce, TaK,
HE MOXXE OCTBapUTH CBpxa yroopa. Tajga oHaj, HuMKana Ha ommuTenpuxBaheH HauMH
neduHUCaH, anyM NMPAaKTUYHO M3Y3€THO BaXkKaH, MpaBHU ocehaj MOKe HajaraTtu Ja ce MpYXH
IpaBHA 3aIITUTA CTPAHW YTOBOPHUIIM Ha YHjy Cy C€ IITETYy OKOJIHOCTH MPOMEHWIIE, Tj. Jla ce
caJipkiHa YroBopa MPHJIAroJyd HOBOHACTAIMM IpHIMKaMa WU Ja C€ yroBOp packuHe. Y
TaKBOj CHTYallMjH aIrcoJyTHO IOINTOBaWme Hadena pacta sunt servanda umano 6u 3a
NOCJEeIUIly TOBpEeAy HHTepeca jelHe cTpaHe, a Moryhe M ocTBapeme He3aclykeHe HU
HEeolpaBJaHe KOPHUCTU JApYyre CTpaHe, U TO 300I OKOJHOCTU 3a Koje moroleHa cTpaHa HHje
oxroBopra.”! TakBu yroBopy He MOTy GHTH BHIIIE CaMoO CTBap M3Mel)y CTpaHa yroBOPHHIIA,
mTo ce Tpehux He THYe, OHO IITO 3a CBE BaH YrOBOPHOI OJIHOCA MpencTaBsba res inter alios
acta. [logymie, Moxe ce TBPIUTH Jia, YKOJIMKO OH ce ,,CBETOCT YyroBopa“ CTPUKTHO MOIITOBAJA
U YKOJIMKO OM Hjeja O yBakaBamby NPOMEHEHUX OKOJHOCTH Ouia ojabadyeHa, cTpaHe Ou

MMaJie jaud TOJCTHIIA] J1a yroBapajy oaroBapajyhe 3amrutae kiaysyne. Mehyrtum, oBo Hehe

%0 Hajgehe npaso, Hajseha Hemparza. [IpaBo K0BeeHO 0 ancypia je Henpasaa. Bux. Mapko Tymmje Llunepos,
O nyxnoctuma (IIpeseo Bacmimje Tomosuh), kmura npsa, oxessak X, y: Mapko Tymuje uuepon, O
npujamesscmey, O Oyacnocmuma, O cmapocmu (Ilpeemu bpanko b. I'aBenma n Bacmimje Tomosuh),
Beorpan, 1955, ctp. 62. Bua. takohe Ommury nmoBuHCKH 3aKoHUK 3a Kmaxkesuny Llpuy opy, wi. 1014:
,,HHU y mpaBy cBOME He Tjepaj Mak Ha KoHaIl.*; Cpricku rpal)aHcku 3aKOHUK, § 8, mpema KoMe 3aKoH Tpeba
TaKo MPOTYMAa4YHTH ,,KaKO Ja C€ ca OCHOBMMaA 3[paBora pa3yma ¥ IPHPOIHE IPaBHUIE CIaxe".

! Cuneuja Ilerpuh, M3MjeHa wim packKuj yroBopa 360T MPOMH]EHEHIX OKOIHOCTH MpeMa HOBOM 3aKOHY O
00Be3HMM otHOCUMA, 300opHuK [Ipasnoz gpaxyamema Ceeyuunruwma y Pujeyu, 6p. 1/2007, ctp. 108.
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OUTH yBEK TPABWJIAH 3aKJbydak.”> MICKyCTBO HAC ydH Ja YrOBOPHHIM YECTO HHUCY TOBOJHHO
,OOy4eHU, HE pacmojiaxXy TMOTPeOHUM 3HAKEM 3a HHUXOBO PEIUTOBakE, WIU MOTY
JEAHOCTaBHO MPEBUJICTH MOTPeOy 3a TAKBOM KJIay3yioM. MoXke ce JECUTH H J1a yrOBOPHOM
oapendoom HUCy oOyxBahenu cBu Moryhu norahaju uiam 1a lbeHa IpUMEHa UMa 3a TTOCIICIUILY
nenpezsuljere Temkolie, yrpaBo oHO mWTO je BoMe Tpebano m3behn.> Kako cy 3a muTama oBe
BpCTE Haj3aMHTEPECOBAHU]U TPrOBIH, TpeOa MMaTH HAa yMY J1a, O0ap y morjieny mux, Hajuemhe
MOYe BpeleTH Mo3HaTa u3peka jura vigilantibus scripta sunt.>* Ko je o6aspus tprosau, taj he
BOJIUTH pavyHa O Temkohama Koje MOry HacTYITUTH TOKOM HM3BpIICHa o0aBe3a, ma he TexuTu
Jla ce y yroBopy M O TOME€ TNoBele pauyHa. Mmak, MOTIMYHO NpenymTame MpodiiemMa
MPOMEHEHUX OKOJTHOCTH ayTOHOMHjH BOJbE HHjE 3a/J0BOJbaBajyhe, jep 3axTeBa O] CTpaHa
YrOBOPHHMIIA JIa Y CBAaKOM CJIy4ajy MpeIBUIC MOy3daHa M A00po (opMmylucaHa peliema 3a
HEM3BECHE U Hee(UHICAHE CHTYalHje. A Ko 61 61O y CTamby 13 TO yauHn?">

[TocTaBipa ce muTame Ja JIM je W MOJ KOJUM YCIOBHMA Yy CIIy4ajy MPOMEHCHHUX
OKOJIHOCTH JTO3BOJHEHO HE OAPIKATH Ped U HE UCITYHUTH YTOBOP OHAKO KaKO OH TJIACH U THME,
0ap y M3BECHOj MEpHU, HAPYIIUTH NPEKO NOTPeOHY MPaBHY cUrypHOCT. Wiu, Ipyrum peunma,
MOYeE JIA ce MpyxuTu npasHa 3amruta [lajnoky u3 lllexcupoBor MiieTaukor Tprosia Koju

Tpaxu cBojy dynTy Meca?”® He 6m mm GeckommpomucHo cripoBoljerse Hadena pacta sunt

%2 Bug. Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR), Prepared by the Study Group on a European Civil Code and the Research Group on the Existing
EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-Nélke, and
Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul,
Anna Veneziano and Fryderyk Zoll, Komentap A y3 Mogen mpasuwio Il — 1:110, ctp. 323; Jlasap
Ypomesuh, Knaysyna ,,rebus sic stantibus“ (cepruerax), Ilpasocyhe, 6p. 2 (bebpyap)/1937, ctp. 91.

% Hup. knay3yia kojom ce oapeljyje aa he 1eHa 3aBrcHTH 0] 1ieHe HadTe, MOKe OUTH hopMyIHcana nmajyhu y
BHIYy caMO yMepeHe IeHOBHe (UIyKTyamuje, ma y ciayd4ajy HapTHE Kpu3e MOXKe IaTH ,ACKPUBIHCHE
pesynrare”. Bun. Principles of European Contract Law, Parts | and 11 — Combined and Revised, Prepared
by The Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando
and Hugh Beale, The Hague, 2000, Komenrap A y3 wi. 6:111, cp. 323.

> Ipaso je Hanmcano 3a Gyaue (Ko He Boxu GPHTy 0 CBOjHM MpaBHMa MOYXE HX H3TYOHTH).

> 36or Tora je y § 13. Cprickor rpaljaHCKOr 3aKOHHKA ¥ GHIIO HABEACHO 1 ,,3aKOH HakHal)a BOJBY H HApeaOy
YOBEUHjy*.

% Bun. Busbem Mlexcnup, Mremauxu mpeosay (Hacnos opurunana: The merchant of Venice, npeseo: Bemumup
JKusojunosuh), beorpaz, 1963, Yersptu unH, Cuena npsa, cTp. 84. u 89:

»l1ajiox: ... To mosa kuite Meca mTo ra ja
On mera TpaXKuM KyIIJBEHO j& CKYIIO;
Moje je, ma ra xohy u 1a nmam.

He nmate °, ubyjeM Taj Ha 3aKoH Bai!
Muerauku TaJ cy npormucu 0e3 cHare.

Anm 3aKneTBa,
3aknera! HeOy 3akneTBy caM 1ao:
3ap aa Ha AyIIy y3MeM KPUBOKIETCTBO?
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servanda y u3BecHUM IpHJIMKaMa JIOBEJIO JI0 Heralije Makcuma jus est ars boni et aequi u jus
est quod justum est. O oBoM MUTaBmy OYBEK CE BOJMIIA KECTOKA paciipaBa, ¥ TaKO j& OCTaJI0
no panac. OAroBop Ha mera HemMa W HE MOXKE€ MMaTH HENPOMEHJbUBO, CTAaTHYKO, Beh
€BOJIYLIIOHO 3HAueH€, 3aBHCHO OJf MAaTepUjajHOr, KYJITYPHOI U MOPAJIHOT HaIlpeTKa

JIpYLUTBA.

2. OcBpPT HA HCTOPHjCKH Pa3BOj TeOPHUje 0 YTHIAjy IPOMeH-eHHX OKOJTHOCTH

[lpu3name TpaBHE PEIEBAHTHOCTH IPOMEHEHHX OKOJHOCTH  PE3yaTar je
BHIIICBEKOBHE EBOIYLIMjE MPABHE MICIIA H, Y BE3M Ca THM, YTOBOPHOT KOHIENTa yommre.” Y
PUMCKOM hpagy, Kao M 'y OCTaJIUM MpaBUMa CTapor Beka, o0aBe3a je Hajupe Ouia arncoryTHa,
ICHO HEUCHYIHEHhE Ce HHUYUM HHUje MOTrjo ompapaath. Cropa3ym ce MOpao MOIITOBATH,
Makap ce " ,,He0o cpymuno®. IlpBu ynapail 0Boj MPUMUTHBHO] KOHIICTIIIM]H HAHENA je ujeja
Bume cuie (ViS major), ,kao morahaja kora ‘JpyJcka’ MHUCA0 HHUje MOIJIa MPEABUACTH, U
‘JbyAcka’ cHara W Moh HMje Moria crnpeyutd M oTkiIoHHTH (Vim quod humano coeptu

praevideri non potest, nec cui praeviso potest resisti).”® V3 to, Takas xoralaj je mopao umaru

He, Hn 3a Maetke!“

>’ [ToTpe6HO je OCBPHYTH Ce Ha HCTOPHjCKH Pa3Boj, KOjH ce Her/e U HeKaj Opike, a Here ¥ Hekasl CIopHje, U He
YBEK IPaBOJMHUJCKM W 0Oe3 TNpHBpEMEHHMX 3acToja M Ha3a/loBama OJIBUjao, Kako OM ce IoKa3ajo jaa
caBpeMeHa IpaBHA pelliekha HMajy KOPeH y MPOLUIOCTH U Ja CY, Makap MM OCHOBHH I1€YaT Jaje caallibocCT,
UITaK MOCIeqNa JyroTPajHOT ca3peBama 1 60pOe MULBbEHa, Kako Ha GpUiI030(cko-MOpaIHOM, TaKO U Ha
npaBHOM mozapy4jy. IlpaBo uma, kpehyhnm ce yBek y OKBHPY JpYIITBEHO-CKOHOMCKHX OJHOCA U Y
onpel)eHOj 3aBHCHOCTH OJf BUX, W COICTBEHY pa3BOjHY IIyTamy, KOjOM CE€ jeIMHO MOXKe OOjaCHHTH
OoraTtcTBO OONMKa y KOjUMa CE jelaH NPAaBHU HWHCTHTYT MOXE H3PA3HTH y Pa3IMYUTHM BpPEMEHHMa U
pasnuuuTuM cpepuHama. Bup. Bprnera Kpyis, Ilpomersene oxonnocmu u ye080pHa 002080pHOCH
(Hemocyhinocm ucnyrmwersa, suwa cuna, knaysyaa rebus sic stantibus), beorpan, 1967, ctp. 11. u 12.

% Bprera Kpyim, lIpomernene okonnocmu u y2080pna 002080pHocm (Hemo2yhHOCM UCHYRselba, GUd Cund,
Kkaaysyna rebus sic stantibus), beorpax, 1967, ctp. 11. Aytopu cTapor Beka HHCY JaBaiil ISHUHHIHI]Y
BHIIIE cHIIe, Beh Cy ce 3aJJ0BOJhaBallil €r3eMIDIATUBHUM HaOpajameM aoraljaja KOjH Cy ce€ MOTIIH MOJBECTH
moJ oBaj mojaM (TpoM, IOIUIaBa, 3eMJbOTpec, Oypa, OpomonoM HTA.). MelyTuM, BpeMEHOM y TpaBHO]j
TEOpHjU je YTBPHEHO Ja Cy HEONXOIHH €JIEMEHTH 3a BHINY CHJIy: a) HeMmoryhHocTt ucnymema; 0)
HENpeIBUJbUBOCT ¥ HEOJ0JbHBOCT Aoraljaja; B) yiarame JIy)KHE Ia)Kihe OHOT' KO Ce [103MBa Ha BUILY CHITY;
W T) Ja ce pagd O UCIOPYLUM WHAWBHIYaIHO oJpeljeHe, OJHOCHO HMHAMBUAyaJIM30BaHE, a HE CTBapu
oxpeleHe nmo poay (uma ce, Jakiie, y BHAY Hadeno (OpMYJIMCAaHO joll Yy PUMCKOM IIpaBy Qgenera non
pereunt). OBO riIeAUINTE HA3BaHO je CyOjeKTHBHA, PEJaTHBHA MJIM KJIACMYHA TeopHja Buiie cuie. Jpxehu
ce nagema nullum crimen est in casu, OHa cmaTpa OJCYCTBO CBake KPHBHIIE MEPHIOM EKCKYIITHPAba.
[open oBoT cxBaTama, IMOjaBIIIO Ce M TIISUINTE KOje je cTpoxke y oapehuBamy nojMa Bumie cue. Jla 6u ce
HekoM Joraljajy MOIJIO NMpPU3HATH CBOJCTBO BHIIE CHJIE 3aXTE€BA CE€ jOII jefaH YCJOB, KOjH CE CacToju y
3aXTEeBY Jla Ce y3pOK HEMOTryhHOCTH nClymema He Hala3u HU y KakBOj BEe3M ca JenartHomhy JHia Koje ce
M03MBa Ha BHIIY CHJy (aIlCOJyTHa, MOJEpHa WM O0jeKTMBHA TeOpHja BHIIE cuie). AKO Ce HEIUTO JeCH
yHyTap AoMeHa oOyxBaheHOTr Jy>KHHKOBHM CpE/ICTBHMA JIeJIOBamka, yKIbYUyjyhu U HeroBo ocodsse (HIp.
eKCIIJIo3Wja MalluHe), Taj ce jorahaj HUKAaKo HEe MOXE CMaTpaTH BHIIOM cuwioM, Beh cirydajem (casus
fortuitus) 3a koju ce oarosapa. Takas morahaj npezacrassba MPOGECHOHATHE PU3KK, YaK U KajJa Ce JOKaxe
Jia Cy Tpe/ly3ere cBe Mepe npeaoctpokHocTr. OH Mpe/cTaBiba KAIKyJIaTHBHH €IEMEHT HaKHa/Ie U He MOXe
ce MPEeBAIMTH Ha JIPYry CTpaHy Koja y OJHOCY Ha HEroBO HACTYMalke M IOCIeqHlle MMa CTaTyc
Lhocmarpada“. Oarosapa ce He 300T KpUBHIIE, HETO 300T IPOY3pOKOBamka, jep je JaT MOBOJ Ja HaCTaHe OHO
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3a MOCJEIUITy arCONyTHY HEMOTYhHOCT HCIymhemha 00aBe3e. YKOIUKO OM HaBEICHU YCIOBU
OWIIM MCIYHEHU, TYKHUK ce ociiobahao obaBe3e, a THME U OATOBOPHOCTU 32 HEHUCIYHH-CHHC.
Ilox yTHIajeM pa3Boja ojMa KPUBHMILE,” a y 3aBHCHOCTH Ol KOHKPETHOT yTOBOPHOT OJHOCA,
KacHHWje Cy YOJIa)KeHHM YCJIOBH ociiobohema O]l OATrOBOPHOCTH, a JOMEH ocjo0ohema
HACTYNamkeM BHIIE CHJIe OMO je OrpaHMYeH camo Ha oapelheHe yroBopHe OJHOCE I/e ce
3aXTeBaJia MOOIITPEHA OJITOBOPHOCT JAYXHHUKA (HIIP. 32 TOCTUOHMYape (Caupones), BIacCHUKE
mrrana (Stabulari) u 6pogape (nautae), y ogHocy Ha cTBapu IpUMJbCHE Ha dyBambe). Ho, Omiio
Ja ce pajuiio o0 ocao00hemy 0/ OJNrOBOPHOCTH 300T BHUIIE CHIIC MM 300T HECKPUBIJHEHOT
MOHAIIaka TYKHUKA, OO je HY)KHO J1a AY>)KHUK HHU yJarameM Hajehux (U3NUKUX Harmopa u
HajBelliX MaTepHjaIHIX KPTaBa HIIje MOTao HCIYHHTH cBOjy oOase3y.

300T MPETeKHO HATYPATHOT KapaKTepa PUMCKE MPHUBPEIC U HEMOCTOjama IyrOPOYHE
MIOCJIOBHE TIOBE3aHOCTH, MIUTAKE PACKUIA WIH U3MEHE YTOBOpa 300T MPOMEHCHUX OKOJIHOCTH
KOoje Ccy moBoamie 10 OuTHor mopemehaja yroBopHE paBHOTEXKE C€ CBEHTYAIHO MOTJIO
MOCTaBUTH CaMO y TOjeJUHAYHUM CIIydajeBMMa, a HE Kao BakKaH JPYIITBEHO-CKOHOMCKH

npobiieM uMju 3Ha4ya] OM 3axTeBao ojAromapajyhu mpaBHU oxrosop.® [IpuxBaramy

mro je Hactago. OBa TeopHja BHILE CHJIE YCBOjWJIAa j€ HA4Yelo MO3HATO jOII y PUMCKOM mpaBy Ubi
emolumentum ibi onus esse debet. Haueno xoje je m3paxkeno u y wiany 1001. Ommrer UMOBHHCKOT
3akoHmKa 3a Kmaxesuny Llpay Topy: ,Umja je xopuct ox Heder, oHora je m Tteper.” KacHmje cy
OTKJIOBb€HH HEIOCTAaIlH ,,MEXaHHYKOT* CXBaTama EKCTEPHOPHOCTH, Ne(PHUHHCAHEM OBOT OOEleXKja BHIIE
CHIIE Ka0 0/ICYCTBa KOHeKcuTeTa n3Mmel)y mretHor noralaja u cpeanHe yHyTap Koje nemyje. Jlakie, crioJbHI
norahaj Tpeba CXBaTHUTH Yy IJIOTHYKOM ((YHKIMOHATHOM) CMHCIY, a HE Y IPOCTOPHOM ((U3UIKOM).
CrnoseHUM nmorahajeM Moxe ce cMmarpatd W jgoralaj Koju je HACTaO YHYTap JENATHOCTH ITYXXKHHKA, TMOJ
YCJIOBOM Jia je HeroB y3poK BaH Te jenaTHoctd. C Jpyre cTpaHe, CHOJbHUM JoraljajeMm He MoOry ce
cMmarpati jorahaju Koju MMajy CBOj y3pOK Y pPajilbil MJIM IPOIYCTy IYXKHUKA, WIA y MaHH CpEACTaBa
KOjuMa ce OH CIyXH y Ucnymbewmy obasese. Bumn. Kapio Kosau, Buiia cuia U npoMemeHe OKOJIHOCTH Y
Hame noba, [acnux Aosoxamcke xomope y A. n. Bojeoounu, 6p. 10 (okrodap)/1966, ctp. 1. u nasme;
Mupko BacubeBuh, Buina cuna u ciydaj y jKeJIe3HHYKOM TPaHCIOPTHOM IpaBy, [Ipuepedno-npagnu
npupyunux, 6p. 9/1986, ctp. 21. u nasmwe.

% Vaumamem y 003up mMoHamama IyXKHHKA, 10Ja3d 10 ,.CyOjekTuBH3mpama™ obaBese. Onx amncosiyTHe,
HE3aBHCHE M O/l CBOT HOCHOIIA OJIBOjeHe, o0aBe3a IocTaje ca BUM HEpacKHIUBO IMoBe3aHa. Buie ce He
nocmarpa ,,kao Taka“, Beh ce cxBara y ()yHKIHMOHAJIHO] [TOBE3aHOCTH ca Ty)XHUKOM. Vcnymeme o0aBese
ce neHu npema oapeheHuM apymTBeHHM (00jeKTUBHMM) craHiapauma. Mcmuryje ce mTa cBe Jy)KHHK
Tpeba Ja yYnHH, KOJMKY MaXby Jla MPUMEHH, Jia OM HCIyHHO cBOjy obOaBe3y. OBaj pa3Boj ce y pUMCKOM
NpaBy U3pa3uo y MojMy KpuBHile. MelhyTuM, U y aHIII0CAKCOHCKOM ITIPaBy, MaKO HE Ha OCHOBY CAMOCTAIIHOT
MIPAaBHOT MHCTHUTYTA, U T€ KaKO C€ BOAU padyHa O OJHOCY MyKHHUKa IpeMa npeyseroj obasesn. Bun. Bprera
Kpyss, Ilpomersene oxkonnocmu u y2080pHa 002080pHOCH (HEMOSYAHOCH UCHYHEbd, BUWA CUNLd, KIAY3VId
rebus sic stantibus), beorpan, 1967, ctp. 11.

% Bpnera Kpysm, Ilpomersene okonnocmu u y2o8opua 002080pHocm (nemo2ylinocm ucnymwersa, uwia cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 13. u 14.

*! Bun. Bpuniera Kpysb, Ilpomersene okonnocmu u y2060opHa 002060pnocm (Hemo2yhinocm uchyrernd, uuia cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 14. u 15; Bophe Yobemwuh, IIpomersene oxonnocmu y
npuepeonom u 2pahanckom npasy (clausula rebus sic stantibus), Beorpan, 1972, ctp. 8. u 9. Y nureparypu
ce Wcthue Aa ce oljalrmbaBamke OJACYCTBA MPABHOT MpaBHiIa O PAacKuay WIM U3MEHH yroBopa 300r
MPOMEHEHUX OKOJHOCTH IMPEBACXOJHO E€KOHOMCKHM pPa3jio3uMa He MOXKE Y IMOTIYHOCTH HPUXBATHTH.
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NPOMEHCHUX OKOJHOCTH, Kao IO3UTHBHOIIPABHOI WHCTHTYTA, MPOTUBUO CE€ U H3PAa3HTH
dopmanuzaM pHMCKOT IpaBa W TOTOBO OE€3U3y3€THO MPaBUJIO O CTporoMm obase3yjyhem
JICJCTBY yrOBOpa YHMjUM OCHOBOM j€ CMaTpaHa, HE BOJba CTpaHaka, Beh cBeuyaHe dopmyse
H3TOBOPEHE MPHU HETOBOM 3aKJLyqu,y,62 KOj€ je KacHHUje, MMOCTEIeHUM CJIa0JbeheM YTHUIIaja
PEIUTHjCKUX BEpPOBaba, 3aMEHEHO KOHIeNTOM a00pux obOuuaja (boni mores) xojuma ce
HAJIaXKe HCIyHCIbe YTOBOPHHX 00aBesa y cBeMy Kako riace.’’ 360r Tora je HeHCIYmheme
o0aBe3e CMaTpaHO HAjTEeKOM OBPEIOM OCHOBHUX MPABHUX M MOPAIIHUX Havesa Ha KOjuma je
MOYMBAJIO PUMCKO TpaBo. OCuM Tora, pUMCKOM IIpaBy je JIyro Ouiia cTpaHa ujieja Hecpasmepe
npecTanuja y BpeMe 3aKkibydema yrosopa, ma a fortiori Huje Boawio payyHa HH O
JWCIIPOIIOPLH]HU [0 KOje G eBEHTYaIHO A0IUI0 AouHuje. ™

Hneja o yTunajy mpoMemEHUX OKOJIHOCTH OCTajla je TOKOM LieJie MCTOpHUje pa3Boja
PUMCKOT TIpaBa ,,cacBUM Ha mHepudyepuju MHTepecoBama puMcKuX mnpasHuka“.® Perka
pasMmuIlbaba 0 OBOM Mpobsemy Hamasumo kox I[layma (Paulus), Mapuena (Marcellus) u

Adpukana (Africanus). Mnak, oHM HUCY JAJIM 3a0KPY)KEHY HIE]Y, Ja HE KaKEMO TCOpHjy, O

Hawuwme, npuBpeza je y puMCKO]j IpXaBU caMo y IOYETKy OWila HaTypaiHa, AOK je Hajsehum nemom cor
pa3Boja, PUMCKO MPaBO HACTAjaJi0 Ha MOJJIO3M BHCOKO Pa3BHjEHHX POOHO-HOBUAHHX OJHOCA. Te3oM 1a je
HAacTaHaK MpaBHIa O MPOMEHEHUM OKOJIHOCTHMA YCKO ITOBE3aH ca MOJEJIOM paja, CIeldjau3annjoM U
KOOIIEpalljoM, He MOXe ce 00jaCHHTH HM HACTaHAK W IeHe3a NpaBWiia y CPEAHOBEKOBHOM MpaBy, Koje
CBAaKaKO HHjE CTBAPAHO y YCIOBUMA Pa3sBHjCHOr TPXKHINTA M JYTOPOYHUX YTOBOPHHX OJHOCA HETOBUX
cyOjekata. Mapko Dyphesuh, Packuoarwe unu usmena y2080pa 3002 NPOMEHEHUX OKOIHOCHIU,
MarucTapcku pan, YHausep3uret y beorpany — [IpaBuu dakynret, beorpan, 1994, ctp. 29.

62 Crpamke cy ce obaBesHBale HCIyHCHEM (DOPME, y3 H3roBapame oxpeleHHX pedn, BpUICHEM OpeleHIX
pammu | CI., KOja je MMalla cakpallHy W MarmjcKy Moh, Tako Ja je jeqHa cTpaHa ocehania Ty»XHOCT Ja
ucnyHu oOaBe3y 0e3 003Wpa Ha MPOTHBUYMHHIOY CAayrOBOPHHKA. YTOBOpPHO obOchame mpowmsBOIMIO je,
TOTOBO YBEK, CTpPax O PEIMUTHjCKE CaHKIHWje. YTOBOp ce, Jakie, MOpao M3BPIIMTH OHAKO Kako je Omio
npensuheHo ,,cBeToM™ GopmynoM, 6e3 003upa Ha eBEHTyalHy IOLHHjy MPOMEHY OKosHOocTH. Crnoboman
[eposuh, Packun yroBopa 300T MIpOMEBEHNX OKOJIHOCTH M Hauyelo MpaBHE CUTYPHOCTH, Hayunu npeeneo,
Bbeorpan, 1974, ctp. 185. u 186.

% Mako ce pEMCKO NpaBo pasBHjalio y MpaBIly ocioGohema o1 hopManusMa HIH GapeM HeroBor ciaGujer
yTHUIIaja Ha MyHOBaKHOCT YrOBOpa, OHO C€ HUKaJa HHje Y MOTIYHOCTH ocio00amio npasmia €X nudo pacto
obligatio non nascitur. Bux. Cno6oaan Ileposuh, Packum yroBopa 360r mpoMemeHUX OKOJIHOCTH U Ha4YeIIo
mpaBHE cUTypHOCTH, Hayunu npezned, beorpan, 1974, ctp. 186.

8y xmacnunom PUMCKOM TIpaBy OMJIO je JI03BOJBEHO KYMHUTH M MpoaaTH y3 HajBehy moryhy xopuct. Packuaa,
OJIHOCHO IOHUILTEHa YroBOpa HUje OMJI0 HU OHJA KaJja je ocTojalo HajBehe omreheme (yKOINKO HapaBHO
HHUje OWIo IpeBape WM NMPUHYAE O JApyre yroBopHe crpane). [IpekomepHo omreheme wmm omreheme
npeko nosioBuHe (laesio enormis) yBeneHo je Tek y KacHHjeM IEpUOAY, 32 BPEME PUMCKO-BU3aHTH]CKOT
LapcTBa, HO Ta je pedhopma OKiIa HEM3BECHOT JIoMalllaja MU OJHOCHIIA Ce, M3IJIeAa, CaMO Ha HETOKPETHOCTH,
IIpU 4eMy je camo mpopasan O0uo 3amruheH. M3 Tora ce 3akibydyje a oBa MPOMEHA HHj€ IpeJcTaBibalia
NIPUMEHY Hayeja paBHOTEXE y3ajaMHHX JaBama, HEro je Ouia HaMemeHa 3allTHTH MaJIiX COICTBEHHKA
NIPOTUB HHXOBOT aricopboBama o] cTpaHe Bejnenoceanuka. Bun. Bpaera Kpysw, [Ipomerene okoanocmu u
Y2080pHA 002080pHOCH (HeMmo2yiHOCM UCnyerba, euma cuia, Kiaysyaa rebus sic stantibus), beorpan,
1967, ctp. 15.

% Mapko Byphesuh, Packudamwe uiu usmena yeoeopa 3602 npomerenux OKOIHOCMU, MAarHCTAPCKH Paj,
VYuusepsuter y beorpany — I[IpaBau dakynrer, beorpan, 1994, ctp. 27.
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NPOMEHEHUM OKOJIHOCTUMA. Y TUTalky Cy CTaBOBM M3HETH Y3ITPEIHO M y Be3W ca
MOje/IMHAYHAM CITydajeBHMa, KOji HuCy Ommn mmpe mpuxsahenn.®® Pumcka ¢umosoduja je
Oujia 3HATHO HAKJIOKCHUja MOTpeOM omoryhaBama OJCTyNmama O TY)KHOCTH HCIYHCHA
yroBOpHHX obaBe3a 300r mpoMemeHnx okonHoctd. Jour je y menuma Iunepona (Cicero) u
Ceneke (Seneca) Oumiia UCTakHyTa UJeja 1a HUje HEMOPAIHO HUTH HENPABUYHO HE MCIYHUTH
nato obehame ako cy ce okonHoctd y MelyBpemeny mpomenmie.®’ huxose muciu, MehyTim,
HHCY IyCTHIIE AyOJbH KOPeH y puMcKoM mpaBy.’® TIpoMemeHe OKOTHOCTH GUiIe Cy HPaBHO
pelIeBaHTHE caMo OHZA Kaja je 300r BHX HCIymbeme obasese mocrano Hemoryhe.®® ¥V tom

ciyudajy obaBesa je mpecTajaia y ckiany ca Hadesnom impossibilium nulla est obligatio. Illto

% Maga ucThue 1a NPHUIMKOM Tymauema yroBopa Tpeba MMaTH y BHAY BpeMe Kaga je sakbyden (In
stipulationibus, id tempus spectatur quo contrahimus), Ilaym, unak, cMaTpa aa 6u obnuranuja Tpedaio aa
OCTaHE Ha CHa3M aKO KaCHHUje HACTYIH oraljaj Koju je Y CYIPOTHOCTHU Ca leHHUM HACTAHKOM M MOCTOjarbEM.
Maprien ce oIydHHje 3amaxke 3a MPaBHY PEICBAHTHOCT MPOMEHECHUX OKOIHOCTH, Ma, y KOHTEKCTY
YCIOBHUX CTHIyJalldja U MOTYHNHOCTH HHXOBOT PAaCKWAama, HaBOAU Ja O obaBe3e Koje Cy BasbaHO
HacTaje Tpebano Ja MpecTaHy ako HACTYIE TaKBE OKOJIHOCTH y Kojuma He Ou Gmie 3acHoBaHe. Haj3an,
AdpukaH UCKIbydyje ocioboheme Dy)KHHKa o0aBe3e HCIYHCHEM JIHIY KOje je TPH 3aK/byde’hy yroBopa
03HAYEHO J1a, OCHM TIOBEpHOIIa, MOXe PUMHUTH UcIutaty ayra (adjectus solutionis gratia) ako oxo nperpru
NPOMEHY JIMYHOT cTaTyca 300T KOje je IMOoCTaio HEeCmoCcOOHO ia MPUMHU IpeaMeT M3Bpilewka. Cmarpa aa ce
NOZpa3yMeBa Jia CTHITYJIAlHja canpu npehytHy onpendy na Tpehe auie ocTaHe y HCTOM cTaTycy. Ped je o
TOME J1a Cy ce yclie[ HacTymama capitis deminutio cee yroopHe obaBe3e y NPHHIHMITY Tackile, 11a HH JIHIE
Koje je oo mpemmer capitis deminutio Huje BHIlle MOTIIO MyHOBAaKHO MPUMUTH AYTOBaHy pajimy. Bum.
Bpnera Kpyss, [lpomersene oxoanocmu u y2060pHa 002080pHOCH (HeMOSYAHOCI UCHYIberba, SUWA CUAA,
xkaaysyna rebus sic stantibus), beorpan, 1967, ctp. 14. ¢u. 3; DBophe Hobemwuh, IIpomersene okornocmu y
npuepeonom u epahancrxom npasy (clausula rebus sic stantibus), beorpaxn, 1972, ctp. 7. u 8.

% Peu je o mucimMa, koje je Llumepon msHeo y coM meny De officiis, 1a i npaBuanocT HE 10Gpa Bepa He
3axTeBajy YBEK Ja ce oIpku obehame mimu obaBe3a M3 yroBopa u Aa hie To OWTH OHIA KaJa ce HaKOH
naBama obcharma ,,0KOJIHOCTH MPOMEHE M y3MY CacBUM CympoTaH kapaktep”. Cmarpao je ma He Tpeba
ucnyHutH odehame ako Ou ce THMe IPOY3pPOKOBaIa IITETa JUILY KoMe je oOehame 1aTo, ako OU UCTIYHCHE
uMato 3a nocieauiy Behy mreTy 3a qaBaora ooeharma o1 KOpUCTH 3a OHOra Kome je obehano, Te ma He Ou
OMJI0 MPOTHUBHO JIy’KHOCTH aKko OM ce Behn MHTepec NpeTnocTaBuo MameM. ety unejy uspaxana u CeHeka.
VY cBom aeny De beneficiis, nctude na he ce 06aBe3a moBpeauTH caMO aKO CHUTYyalldja OCTaHE MCTa Kao y
BpeMe KaJia je obaBe3a Ipeysera, a OHa Ce UIaK He MCIYHH. AKO Ce OKOJHOCTH IPOMEHE, YOBEK BHIIE HUjE
BE3aH JaToM pedjy W ciobojaH je na moHoBo omiyud. Bua. Bpmera Kpyss, [lpomerene oxonnocmu u
Y2080pHA 002080pHOCH (Hemoz2yhHoCm uchyrersa, euuwia cund, kiaysyna rebus sic stantibus), beorpan,
1967, crp. 13; Bophe Yobeswuh, Ipomemwene oxonnocmu y npuspeonom u epahanckom npaegy (clausula
rebus sic stantibus), beorpan, 1972, ctp. 9.

%8 Axo Yy PUMCKOM JPYLITBY HHCY NOCTOjaJIi HH OOjEKTHBHHM HM CYOJEKTHBHHM YCJIOBHU 3a IPHXBAaTambe OBUX
uzeja, OHe Cy UMajie HeCYMIbUB YTHIIA] HA Pa3BOj TEOPHjE O MPOMECEHEHUM OKOJHOCTHMA Y CPEIHEM BEKY,
Kaga cy JApYIITBEHH yClIoBH (yOp3aHH pa3Boj pOOHO-HOBUaHMX OJHOCAa M HarJlallleHa HECTAOMIHOCT
TIPUBPEIHOT JKMBOTA) 3aXTEBaIM HOBa pelliera U Kaja je ca3perna Jbyacka Mucao ((hrino30(cko-penurno3tHa
ydema 0 100py U 31y, O IPaBUYHOM M HEIPaBUYHOM M HHXOBa NIPUMEHA Ha JIAWYKE MaTepHjaIHOIPAaBHE
onHoce) Omma crnocoOHa na ux crBopu. Bun. Bpuera Kpym, [Ipomerene oxonnocmu u yeoeopha
00zo6opHocm (nemozyhnocm ucnymersa, suwia cuia, kiaysyaa rebus sic stantibus), beorpan, 1967, ctp. 12,
15.u 16.

% Cmatpano ce ma HemoryhHOCT HCIymeHma IOCTOjH, HE CaMO Kaja 0e3 KpPHBHIE IyXKHHKA MPOMaIHE
HHIMBUIYyAITHO ofapeleHa ctap (Species), Beh u kaga nolhe 10 3abpaHe mpoMeTa HEKHM CTBapUMa WIIH Kaja
300T IPOMEHEHNX OKOJIHOCTH M3BpIIEHE 00aBe3e rmocrane Hemoryhe (HIp. 3a0pameH je yBO3 MaTepHjaia
oJ kora Tpeba HanpaBuTH cTBap). Bun. O6pax Cranojesuh, Pumcko npaso, beorpan, 2003, ctp. 414.
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ce TUYe NMPOMeHa YCIeJ] KOjUX je 0JIa3UjIo 0 HapyllaBamba NPBOOUTHO CII000IHO YTOBOPEHE
PaBHOTEXKE y3ajaMHHX JlaBarba, Ma KOJMKO BEJIHMKa Ta Hecpa3Mepa Ouia, mpaBo O HHMa HHje
BOJIWIO pauyHa. ,,JIpaBHM moOpegak ca YBPCTHHOM CBOT DPAlMOHAIHOI Hayela IpaBHE
CUTYPHOCTH, OCTAa0 jé BEKOBUMa ‘MMYyH TpeMa MOpPAJIHUM CTaBOBMMa pUMCKHX ¢(uiozoda
cToMuKe mKome. '

Ilocne nponacmu pumckoz uapcmea ¥ Bpahama Ha HaTypajlHy M 3aTBOPEHY
IPUBpPEAY, HAPOUYHUTO Y 3aIMaJHUM 00JIaCTUMa PUMCKE UMIIEpHje, 10Ia3H 0 3aCToja Y pa3Bojy
npaBa M IpaBHe Hayke. BapBapcku 3axonuiu (leges barbarorum) us panor cpeamer Beka
(Lex Salica, Lex Visigothorum, Lex Burgundiorum), BpaTuBiiy ce apxandHoM hopMain3my u
HENPUKOCHOBEHOCTH Hadena oOame3yjyhe cHare yroBopa, HUCY OWJIM MOJ00aH OKBHpP 3a
NPUXBATamb-E HACjE O YTUIIA]Y IPOMEHEHHX OKOTHOCTH. = [10jaBOM pOGHO-HOBUYAHE MPHBpPE/E
y TProBadyKHM TpajoBUMa ceBepHe VTanuje noma3u 0 MOHOBHOT MHTEPECOBAA 32 PUMCKY
NpaBHY 3a0CTaBIITHHY, K0joj cy ce npBu okpenynu zrocamopu (X1l u X1l Bex). Unak, ona
HUje MOTIJia JIa TIOHYAW HHUTH TMPAaBHU WHCTHUTYT, HUTH 3a0KPY)KECHY HJIE]y O PacCKUIy WA
U3MEHU YroBopa 300T IPOMEHECHUX OKOJHOCTH, ¢ OO3MPOM Ja MX PUMCKO IMPaBO HHU Ha
BPXYHIy CBOI pa3Boja HHje MO3HaBano. [3 Haj3HayajHUjer Jena MpHUMaJHUKA [IKOJIe
riocaropa AkypsujeBe (Accursius) Glossa ordinaria He MoXe ce 3aK/by4HTH Ja OHH
NPUXBATajy HUJejy J1a MPOMEHA OKOJHOCTH MOYKE YTHIIATH Ha JY)KHOCT UCITYH-CHha YyrOBOPHE
obaBe3e. 3a pa3iIMKy OJl NpaBHUX IMCala, Npakca je Moka3uBana Behe HHTEPECOBAmbE.
Hapouuto cy 3HauajHe JBE CyICKe OJUTyKe M3 TOT Mepuoja, o0jaBjbeHe y eauumju Selectae
Questiones juris u3 1570. roaune, 300T y BUMa ynoTpeOJbEHUX M3pa3a, KOjU MPEACTaBIbajy
IPOTOTHUII KacHU]je KopultheHe ¢popMylie 3a o0jallmbaBambe yTHIaja IPOMEHEHUX OKOJTHOCTH
Ha o0aBe3Hy cHary yrosopa. O6e cy ce ogHOCHIIe Ha yroBop o 3akymy. IIpema nmpBoj, koja ce
U3PUYUTO 3aCHUBAJA Ha mpaBuily quae de novo emergunt, novo indigent auxilio, 3axymaig
HHje o0aBe3aH Aa Aajke maha 3aKymHUHY 3a 3€MJBHINTE 3aKYMJBEHO paadl M3Tpajmbe MIIMHA

aKo je HaOyjayia peka oJiHesIa MJIFH, JIOK ce MpeMa Jpyroj 3aKylMHUHA He Mopa Tutahatu ako cy

" Cro6onan ITepoBuh, YToBop Kao akT MOpaiHe W NpaBHe LUBHIH3atmje, [lpasnu acusom, 6p. 9-10/1993, ctp.
CL.

' CnoGonan Ileposuh, Packu yroBopa 360r NPOMEHEHHX OKOJTHOCTH M HAYEIO MpaBHE CHrypHOCTH, Hayunu
npezneo, beorpan, 1974, crp. 187. n 188.
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ce OKOJHOCTH y Mel)yBpeMeHy MpOMEHMIIEe, jep MOCTOju NpehyTHH YCIIOB Ja CTame OCTaHe
naentuyHo (quia tacita intelligitur inesse conditio, si in eodem statu duraverit).”

Wneje o yruiiajy npoMEembEeHUX OKOJIHOCTH Ha YTOBOPHE OJIHOCE JIaJbe Cy pa3BUjaHE U
TEOPHJCKH YOOIIMYCHE ) CPeOrh06eKOBHOM KAHOHCKOM Hpagy, a 3aTHM W Y paJoBUMa
nocTriiocatopa. JJonpruHOC KaHOHUCTA CACTOjU CE y TOME IITO CY, Y BE3U Ca HAYCIIOM je/THAKE
BPEIHOCTH y3ajaMHUX JlaBama M, Mpe CBera, MmoTpedoM Ja IieHa y yroBopy O Mpojaju Oyne
npaBuyHa (justum praetium), nmutame NPAaBUYHOCTH Yy YIrOBOPHHM OJHOCHMA M 3aXTEB Ja
[IUJBEBH KOj€ CTPaHKE HACTOje MOCTHhH 3aKJby4eHEeM YyroBopa Oyay y CKIaay ca MOpPaTHUM
HOpMaMa JOOHIM Ha 3Hauajy. > WaejHy HOMIOTY mpencTaBibana ¢y xpumhaHCKa IpaBHIIa
KojuMa je 3abpamuBaH CBaku BuJ Oorahema jemHe cTpaHe Ha padyH japyre. CmaTpanu cy
HETOMITEHUM Kako Ooraheme NMpUIIMKOM 3aKkibydera yrosopa (laesio), tako u oHO Koje Ou
OUIO PEe3yIITaT IPOMEHEHIX OKOTHOCTH. * JIOK je y IIPBOM CiIydajy YyroBop GHO MaHJbHB ab
iNitio 1 ka0 TakaB MOrao OWUTH MOHHUIITEH TPATUIIMOHATHUM IPABHUM CpejcTBUMa (3a0iyna,
npeBapa WIM TPHUHYIA), TOCTAaBUJIO CE MUTAKE KAaKO IPAaBHO OINPABIATH OTKIIAHAE
Hecpa3Mepe Ipecranyja Hactaie Oe3 KpUBHIE CTpaHa y TOKY HCIYHEHha ITYHOBAKHO
3aKJbY4eHOT YroBopa.w OCHOB 3a yBaKaBambe IPOMEH-CHHX OKOIHOCTH NpoHaleH je y
oTmajamy npehyTHOT yclioBa Ja CTBapW OCTaHY HCTE Kao y Bpeme kana je obehame mato,

7
OHOCHO 00aBe3a mpeysera.’

2 André Bruzin, Essai sur la notion d’imprévision, Le Puy, 1922, crp. 95-97. Has. npema Bophe YoGessnh,
Ipomersene oxonnocmu y npuepeonom u epahancxkom npagy (clausula rebus sic stantibus), beorpan, 1972,
ctp. 9. m 10.

" Henri Capitant, De la cause des obligations (contrats, engagements unilatéraux, legs), tpehe m3mame,
Librairie Dalloz — Paris, 1927, ctp. 140; Frangois Terré, Phillipe Simler, Yves Lequette, Droit civil, Les
obligations, nesero uznmame, Dalloz — Paris, 2005, ctp. 248. Has. npema Atuna U. Jlynam, Hacranak u
pa3Boj Hieje 0 pacKuIamy WM U3MEHH YroBOpa 300 MPOMEHEHHX OKOIHOCTH, 360pHuK padosa IIpasnoz
¢axynmema y Hosom Cady, 6p. 1/2015, ctp. 204. ¢du. 35.

™ Bun. Pophe Yobesmnh, Ilpomersene okonnocmu y npuspednom u epahanckom npasy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 10.

™ Bpnera Kpyims, Ilpomersene oKOIHOCMU U y2060pHA 002080pHOCT. (HeMo2yhHOCM UCHYIberba, euwid Cuid,
xnaysyaa rebus sic stantibus), beorpan, 1967, ctp. 16.

"® Hajcrapuje meno y Kome Cy Guiie cajapikaHe OCHOBHE KOHTYpE TEOPHje O MPOMEH-EHHM OKOIHOCTHMA GHO je
I'panmjanoe mekper (Decretum Gratiani) u3 Xl Beka. Ilomasehn on mpumepa Koju Cy HaBeIE€HH KOI
IMunepona u Cenexke, ['panujan (Gratianus) cmatpa Ja ,,HeMa HH JBOJIMYHOCTH HU JIAXKU“ aKO CE HE OJPIKU
obehame 300r TOra mMTO je 300T HeKe HempeABUl)eHE OKOTHOCTU HETOBO HCIYHHEHE MOCTANI0 OMACHO WU
HITETHO 3a qyXHHKa. Kopak najke ka ohopMIbemhy Teoprje yurnnauo je baproiome]j us bpeme (Bartolomeus
de Brescia), koju ce 3amarao jga Tpeda yBeK IOApa3yMeBaTH yCJIOB [a Cy CTBAPH OCTajle€ HEMPOMEMmEHE. Y
HCTOM OOIHKY, TOKTPHHA je M3paxeHa u ox ctpane Tome Aksunckor (Thomas Aquinas) y merosom ey
Summa Theologica. Bua. Bpnera Kpyis, llpomersene okonnocmu u yeo8opHa 002080pHocm (Hemozyhinocm
ucnyrwera, euuia cuida, kiaysyaa rebus sic stantibus), beorpan, 1967, ctp. 16. u 17; bophe Yobesmuh,
Ipomerene oxonnocmu y npugpeonom u epahanckom npagy (clausula rebus sic stantibus), beorpan, 1972,
crp. 10.
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Haj3zacnyxnuju 3a pas3Boj uzaeje o moTpedbu omoryhaBama packuga WIM H3MEHE
yroBopa 300T IPOMEHEHUX OKOJIHOCTH y CPEeIbeM BeKy ounu cy nocmenocamopu (on XIV
no XVI Beka). OHM Cy MPUXBATHIIM CTAaBOBE KaHOHUCTA, )M CY OTHIIUIM U MHOTO najbe. He
camMo Ja Cy NpH3HABaJM IMPAaBHO JCjCTBO IpPOMEHaMa 300T KOjUX ce HapyllaBa cpa3mepa
y3ajaMHHUX JlaBamba, Beh v CBUM JpYruM Koje Ha OWIJIO KOjU HAuWH YTHUY Ha IpaBHE oJHOCe. Y
TOM CMHCITy, IOCTIJIOCATOPCKA MHCA0 J1a CBaKa HAKHAJIHA MPOMEHA racH WM MEHa IpaBHY
o0aBe3y MpejcTaBbalia je paJuKaIHy MPEKPETHUILY Y JOTAAANIHBUM TOTJISANMA Ha KapakTep
¥ JIOMAIlaj IPOMEHEHIX OKOIHOCTH. ' Y pajloBHMA HAjUCTAKHYTHjUX IPEICTABHUKA LIKOJE
MOCTIIIOCATOPa, MPUMEHA TEOpHUje O MPOMEHEHUM OKOJHOCTHMA HajIpe je Omiia orpaHuyueHa
Ha u3jaBe 0 ojpuamy o1 Hekor npasa (bapron (Bartolus)). 3artum joj je aejcTBO mpoIIHpEeHO
Ha cBa obchama (banmo Yo6amacku (Baldus de Ubaldis)), na 6u ce Haj3ax cMaTtpasio na cy
moMe o0yxBaheHe cBe o0aBe3e HacTae U3 OUJIO KOje NPaBHO pelieBaHTHE U3jaBe BoJbe (JacoH
(Jason de Mayno)).”

[Tomo ce ox Tora na, 3akibydyjyhu yroBop, ctpane oapelyjy caapXuHy CBOjUX
obOaBe3a ¢ 003upoMm Ha mocrtojehe crame cTBapu. Y TepeTHHM YroBOpMMa BUCHHa 00aBe3e
jeIHe cTpaHe 3aBHCH, Tpe CBera, oJ BHcHMHE o0aBe3e Apyre crtpaHe. PykoBomehu ce
BpPEIHOCTUMA CBOjUX JIaBama MpeMa 00jeKTUBHUM 3aKOHMMA TPXKHUINTA, CTPAHE UMajy Y BHIY
Ja Cy BHUXOBe YMHUI0E y MeljycoOHOj cpasmepu. Crora ce mMopa cMmarpart jaa npehyTHo
YCIIOBJbABajy TPABHO JICjCTBO MOCTUTHYTE CArJIACHOCTH OJP)KambeM M HENpOMEHJbHBOIIhy
OKOJTHOCTH, I1a aKO Ce T0CIe 3aK/byUerha YroBopa OHe IPOMEHE, yroBop ce racH ipso facto.”
[IpaBHM 3HaYa] TPOMEHEHNX OKOJIHOCTH M3paKaBaH je Pa3sNU4uTUM (pa3ama, Kao IITO CY:
cessante causa, cessat effectus (kamx mpecrane y3pok, mpectaje W jaejcTBo), voluntas non
porigitur ad incogitata (Bosba ce He OHOCH Ha OHO Ha IITA C€ HUje MHUCIWIO0), quae de novo
emergunt novo indigent auxilium (mTo ce HOBO TOjaBM 3axTeBa W HOBa cpejcTBa). Mmak,
Hajro3Hathja ¢opmyna rimacuina je: Contractus qui tractum successivum habent et

dependentiam de futuro, sub conditione rebus sic stantibus intelliguntur. ¥ ckpahenom

" Mapko Byphesuh, Packudamwe uiu uzmena yeo6opa 3602 npoMer-eHux OKOTHOCMU, MArMCTAPCKH Pajl,
Yuusepsutet y beorpany — [Ipasau daxynrer, beorpaa, 1994, ctp. 32.

"8 Bun. Bpuniera Kpysb, Ilpomersene okonnocmu u y2060opHa 002060pnocm (Hemo2yhinocm uchyrernd, uuia cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 17; DBophe YHobemwuh, Illpomerene oxonnocmu y
npuepeonom u cpahancxom npasy (clausula rebus sic stantibus), beorpax, 1972, ctp. 11.

® Mapko Byphesuh, Packudamwe uiu usmena yeosopa 3602 npoMer-eHux OKOIHOCMU, MAarHCTAPCKH Paj,
VYuusepsuter y beorpany — I[IpaBau dakynrer, beorpan, 1994, ctp. 33.
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obmuky clausula rebus sic stantibus (ma ctBapu ocraHy TakBe KakBe Cy), 3aapkana ce J0
nanac.®

Kako je Teopuja o kmay3ynam rebus sic stantibus mpejacraBspana cyxaBame Hadesa
pacta sunt servanda Ha MUHEMYM, a TUME U YBOHCHE U TOJEPHCAHE BEJTMKE HECUTYPHOCTH U
HEU3BECHOCTH Y MPABHOM MPOMETY, Ka0 U JaBakh-¢ CYBUIIE BEIMKKUX OBJANThema Cyay, KOju je
YMHOTOME MOTao Jia yTHYe Ha OJpKaBamke HAa CHA3W, PACKUI MM M3MEHY HEKOT YroBopa,
KaCHH]y TOKTPHHY KapaKTEepHIIIe HACTOjambe Ja ce IheHa MPUMEeHa orpaHuuu. McTuiaHo je aa
je cTaB mpeMa KOME je CBHM yroBOpMMa UMaHEHTaH MpehyTHH YCJIOB ,,Jla CTBApH OCTaHY
TaKBe KaKBe Cy, OMacaH W MITETaH, jep ce HUME IOBOIH y MHUTAKE ONMPABIAHOCT U CMHCA0
IIOCTOjarba YroBOpAa, HAPOUMTO OHHUX 3aK/bYyUYCHHX Ha JyXHu pok. Huko ce He Ou morao
NOy3IaTH y 3aK/bydeHH yroBop, jep Ou OWI0 KakBa, 1Ma W HE3HATHA, HAKHAJHA POMEHA
OKOJIHOCTH IPEICTaBJballa PA3lor 3a OACTYIABE O HeroBux oxpenada.’” Byayhu ma cy
IPOMEHE OKOJIHOCTH PEIOBHA U HEM30EKHA T10jaBa, OBAKBO MUIILBEEHE TOIPa3yMeEBa OTPOMHY
OIMaCHOCT IO HAYeJI0 MpaBHE CUT'YPHOCTH, 300T Yera je yuewme o Kiay3ynu rebus sic stantibus
usmerweHo. Kiay3yna ce Buille HHje cMaTpaia 00aBE3HHM CacTOjKOM CBakor yrosopa, Beh
caMo OHOT' YHjHUM TyMau€mheM Ce MO)KE YTBPAMTH 3aje[HHYKa Hamepa CTpaHa Ja IpPaBHO
JICjCTBO YroBOpa YCIIOBE HEMPOMEHJbUBOIINY OKOJHOCTH KOje Cy y3eTe y 003Up MPUIUKOM
FbETOBOT 3aKJbYUCHha. -

OCHOBE HOBOT' TMPHUCTYIa MOCTABHIM CY XOJAHACKA U HEMAYKHU JYCHAMYPATUCHU Y
XVII u XV Bexy, npe caux I'poumjyc (Grotius) i Hydenzopd (Puffendorf),®® koju cy ce

3ajarajiy 3a npuMeHy kiaysyie rebus sic stantibus camo y kontekcry melyynapoaHor jaBHOT

8 Bpnera Kpyis, IIpomerene okonnocmu u y2080pna 002080pHocm (HemoeyhHOCM UCHYRerbd, 8uid Cuid,
kaaysyna rebus sic stantibus), beorpan, 1967, ctp. 17; bHophe YHobesmuh, [Ipomemwene oxornocmu y
npuepeonom u cpahancxom npasy (clausula rebus sic stantibus), beorpax, 1972, ctp. 11.

81 Mapko Byphesuh, Packudamwe uiu usmena yeosopa 3602 npoMer-eHux OKOTHOCMU, MAarHCTAPCKH Paj,
VYuusepsutet y beorpany — [Ipasau dpaxynrer, beorpan, 1994, ctp. 33.

82 Mapko Byphesuh, Packudamwe uiu usmena yeosopa 3602 npoMer-eHux OKOIHOCMU, MAarHCTAPCKH Paj,
Yuusepsutet y beorpany — [Ipasau dpaxynrer, beorpan, 1994, ctp. 34.

8 ITpema I'pommjycy kmay3syima rebus sic stantibus ce Mosxe IPHMEHHTH CaMO H3Y3€THO, AKO je OYHIIIEHO 14 je
obaBe3a npuxsahena ¢ 003upom Ha noctojehe crame cTtBapu. Cneaehu oBo munseme Ilydennopd cmarpa
Jla IPUMEHY Kjay3yje Tpe0a OrpaHHYUTH Ha CIydajeBe Y KOjuMa TO IPOMUCTHYE U3 CaMOT aKTa, OZHOCHO
HaMepe YrOBOPHUX CTpaHa WM Kaja OM M3 HCIYHEHa yroBopa y CBEMY OHAKO KakKoO IJIACH IPOM3AIlIo
HELITO LITO, UCTHHA HHje HEJOMYLITEHO, ald je CYBHIIE TEIIKO ¢ 003UPOM Ha JbYACKY NMPUPOIY WIH Y
nopehemy JHMIa WK CTBapH O KOjUMa ce pajy WM ca IMJbEM aKTa, Tj. 3aKOHa WK odehama. Bua. Hophe
Yob6eswuh, [Ipomerene oxonnocmu y npuspedHom u epahanckom npagy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 12.
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1paBa, y yroOBOPHHM ofHOcHMa m3Mely mpxkasa.®* V 1oMeHy mpuBaTHOIpaBHEX YroBOpa, y
HemaukuM 3emibama y XVIII Bexy npeoBianaBa riaeumTe o moTpedu U KOPUCHOCTH TEOPHje
0 MPOMEHEHUM OKOJIHOCTHMA, y3 ojapehuBame yclioBa eHe mpuMeHe. IIpuxBaTame
JOKTPHHE je HajjacHHuje m3paxkeHo y naeiamma Jlejzepa (Leyser), xoju je cmarpao ma ce y
cBakoM oOchamy unHuaOEe Moapa3symMmeBa kiaysysa rebus sic stantibus (Omne pactum, omnis
promissio rebus sic stantibus intelligenda est.). Mehyrum, 1a ce He O6u 30ynorpedsbaBaia,
ICHY MPUMEHY OrpaHM4YaBa Ha ClydajeBe y KOjUMa je HacTajla IMpOMEHa TOJHMKA Jla PaHHj!
U3rjel CTBapu BHILE HE MOCTOjM M Ja Ce AYKHUK He Ou obaBe3ao aa je Ty HpPOMEHY
npensuneo.> Koueju (Cocceji) kmaysyiy rebus sic stantibus mocmarpa kao ommru npaBHu
UHCTUTYT U pa3Mmarpa beHy NMpUMeHy y MelyHapoaHoM, rpal)aHCKOM, HPKBEHOM W JIPYTUM
rpaHama TpaBa. 3ajiaxe ce 3a IbCHO BaKEHE caMO KOJ HEKHUX YrOBOpPa, Kao IITO Cy YTOBOP O
HAJIOTY M yroBOp O JCIIO3UTY, K0 M KOJ 3aBewTajHux pacnonarama.®® IIpema EGepxapay
(Eberhard) u Bebepy (Weber), knay3ymny rebus sic stantibus tpeba mpumemuBatu camo y
CHTyallMjaMa y KOjuMa IPOMEHA OKOJIHOCTH OUTHO yTHYE Ha IVIABHHU IIWJb YTOBOPA, OJHOCHO
Ha meroBy npupony.’’ Hemro kachuje, Tokom XIX Beka, dyBeHa MMEHA HEMauKe IIPABHE
teopuje Jepunr (Jhering), Casumbu (Savigny), 'upke (Gierke) u ap. oxbartyjy uuejy ycBajama
Kiay3ysie rebus sic stantibus kao ormrrer npasna.®

Kana je y nuramy pazeoj meopuje o npomerweHum OKOJIHOCHMUMA HA NOOPYHUjy
Hmanuje u @panyycke notpeOHO je IOMEHYTH Paj UTAIHJaHCKOT MPABHUKA U XyMaHHCTE
Ammmjara (1492-1550) (utan. Andrea Alciato, Takohe Andrea Alciati, ¢p. André Alciat, nat.
Andreas Alciatus), xoju ce cMaTpa jeIHUM O IpeTeda UCTOPHUjCKe mKoye. Y cBoM jaeny De
praesumptionibus uctuue na je xaaysyna rebus sic stantibus y xonusuju ca BosboM cTpaHaka,

na ce 3ajaxke 3a HhEHy YKy NpuMeHy. Mulubema je aa OM pacKu] WM U3MEHY yroBopa

8 Mapko Byphesuh, Packudamwe uiu usmena yeosopa 3602 npoMer-eHux OKOIHOCMU, MATHCTAPCKH Pal,
Yuusepsutet y beorpany — [Ipasau daxynrer, beorpax, 1994, ctp. 34.

8% Bpnera Kpyims, IIpomerene okonnocmu u y2080pna 002080pHocm (HemoeyhHOCM UChYRerba, 8uid Cuid,
xaaysyna rebus sic stantibus), beorpaz, 1967, ctp. 20.

8 Kao npumepe mene npumene Hasoxu cieehie cinyuajeBe. Ako MaHZATOp NajHe N0 creyaj, cmarpahe ce 1a je
MaH/IaT OIMO3BaH. AKO JCMOHEHT JYIIEBHO O0O0JIH, JICMO3UTAp My HE MOpPa BPaTUTH May KOjH je O] Hera
MIPUMHO Ha YyBame. JIMCIo3uIije 3aBelTaoa He Bake 3a caydajeBe Ha KOje OH HUje MUCIIHO U 3a Koje Ja
je mucimo He Ou Tako oxpenuo. Hmop. kaga oJpenu Hekora 3a CBOT HACle[HMKA, a W30CTaBU CHHA, HE
3Hajyhu 11a je jom sxuB. Bun. Hophe Yobemuh, Ilpomersene oxornocmu y npuspeonom u epahanckom npagy
(clausula rebus sic stantibus), beorpan, 1972, ctp. 12.

8 ‘Bophe Yobessuli, llpomersene okonnocmu y npuspednom u zpahanckom npasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 13.

8 Bpnera Kpym, IIpomernene okonmnocmu u y2080pna 002060pnocm (Hemo2yhnocm ucnyiersa, suma cuid,
Kaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 20. n 21.
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Tpebasio JOMYCTUTH caMO Kaja HACcTyNH HEKH ,HerpenBuheHH y3poK* KOju je TakaB ja ra
crpane ,uucy Morie samucintn.®® HaBenena cxBaTama HHCY MMana BEIMKH YTHI] Ha
crapujy ¢paHilycKy npaBHy noktpuny. Hajznagajuuju ayropu XVI u XVII Beka (Doneau,
Cujas u Godefroy), ka0 HM BEIUKaHU IPEAPEBOIYIIHOHAPHE (paHIyCKE IpaBHE MHUCIH
(Domat u Pothier), aucy pacrpaBibaim 0 TEOPHjH IPOMEHCHIX OKOJTHOCTH.” Pasiore 3a To
Tpeba TPAKUTH Y YMIEHUIM IITO KAMUTATUCTUYKOM HAUYMHY MPOU3BOAE KOjU ce yOp3aHO
pasBjao ,,y yrpoou‘‘ tamamimer ¢eymaaHor APYIITBAa HUjE MOTOJ0BAIO MPUXBATamkE OHMIIO
KAKBHX M/IEja MM PABHIX HHCTUTYTA KOjU O1 My MOIIIM CTajaTH Ha myTy. "

Jlape yoOnuuaBame TEOpHje O TMPOMECHCHUM OKOJHOCTHMA W3BPIICHO j& ¥
UTAJMjaHCKOj JOKTPUHU U cynckoj mpakcu y XVII Beky, kana kimay3yna rebus sic stantibus
no0uja obenexja Koja je yYMHOTOMe U JAaHac kapakrepuiny. Mcraknyra cy ABa mpaBuia, Aa ce
OHa TIO TPHPOIM CTBAPH MOXXE MPUMEHHTH CaMO y CIIy4ajy YroBopa ca Iy)KUM POKOM
Tpajama WK ca CYKIIECHBHHUM TIpecTalyjaMa U TO CaMO ako OM ce M3BpIICHEM 00aBe3e Mo
POMEHEHUM  OKOJHOCTHMAa IPOY3pOKOBajla TakBa IIT€Ta jJEAHOj CTpaHU Koja Ou
npecTaBibala ,,pIarpaHTHy Hermpasay™. >

Crame y Teopuju yTHIIAIIO j€ HA npee Koougukayuje zpalanckoz npasa u3BpiieHe y
EBporn y apyroj momoBumau XVIII um mouerkom XIX Beka, y kojuma je IOKTpWUHA
IPOMEHEHUX OKOJHOCTH YyOOIMUYeHa y 3aKOHCKM MHCTHUTYT. Tako je baBapckum rpalhanckum

3akonukom (Codex Maximilianeus Bavaricus civilis) u3 1756. romuse 6uso npomnucaso: ,,Cse

% Bprera Kpym, IIpomernene okonnocmu u y2080pna 002080pHocm (Hemo2yhHOCM UCHYRselba, GUd CUnd,
xkaaysyna rebus sic stantibus), beorpan, 1967, ctp. 18; Dophe UHobesmuh, [Ipomerene oxornocmu y
npuspeonom u epahanckom npasy (clausula rebus sic stantibus), beorpaa, 1972, ctp. 11.

% Bophe Yobessuh, Ilpomerene oxornocmu y npuspedrom u epalancrkom npasy (clausula rebus sic stantibus),
Bbeorpan, 1972, ctp. 11.

% MeljyTim, TO He 3HAYM 14 je TEOPHja O MPOMEHEHMM OKOIHOCTHMA MOTIYHO 3a00MILIa (JPAHILYCKO MPABO,
HApOYMTO CYJICKY TIpaKy, M3 TOr nepuoja. Mako moTucHyra U3 pOOHO-HOBUAHMX TpaHCAKLHUja
KalmnuTaJIUCTUIKOI KapaKTepa, 3ajpKajla C€ y NOMCHY MNCPUOJUYHUX HOBYAHUX JlaBama (HHp IpaBa U3
jaBHHX riehu, mopecka JaBama | CII.) YHjH Cy NOBEPUOLY OWIM (eynalHi BIaCHHUIIM, YHjUM HHTEpEeCHMa je
oJroBapajia mweHa npumeHa. Hamme, 300r MoHeTapHe HecTaOMIIHOCTH, yrOpoYHEe HOBUaHe obaBe3e Cy
TOKOM BpeMeHa IMocTajane HeoaroBapajyhe, 30or yera ux je Tpebaio ,,CBECTH Ha mpaBUYHOCT (@d
aequitatem reducere), kaga ce BHXOBa MaTepHjalHa BPEIHOCT OMTHO HM3MeHH. Bun. Bprera Kpyus,
Ilpomersene oKoOTHOCMU U Y2080PHA 002060PHOCH (HEMOSYRHOCH UCKYRerbd, 6ulia cuid, Kiaysyaa rebus
sic stantibus), beorpan, 1967, ctp. 19.

%2 André Bruzin, Essai sur la notion d’imprévision et sur son réle en matiére contractuelle, these, Le Puy, 1922,
ctp. 101. Has. npema Bpnera Kpysb, Ilpomemene okonnocmu u yeo8opua 002060pHocm (Hemo2yhnocm
ucnyrmwera, euwia cuna, kiaysyaa rebus sic stantibus), beorpanm, 1967, ctp. 18. OBome cy mocebGHO
JIONIPUHENN PAJIOBH IPKBEHHUX MHcala, kapauHana Mauntuke (Mantica) u Jle Jlyke (De Luca). Hbuxose
ujeje MPUXBATIIU Cy IPKBEHU CYIOBH TOT Jo0a, mpBeHCTBeHO Pumcka pota. Bum. Dophe Yobeswuh,
Ipomerene oxonnocmu y npugpeonom u epahanckom npagy (clausula rebus sic stantibus), beorpan, 1972,
ctp. 12.
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oGaBese Koje caxpike y cebu Ha npehyran HaumH Kiay3ymy rebus sic stantibus™ ce race axo
ce CTBap, OHAKBa KakBa je oOyxBaheHa 00aBe30M, IPOMEHH, aJld CaMO IO/ TPH YCJIOBA: a) J1a
ce MMPOMEHa He MPUIHUCYje HU JOLKBM HU KPUBHIM HU PAJbU ITY)XHHKA; 0) 1a je HUje Ouio
JaKO TPEIBHUJCTH; B) Jia je OHA TaKBE MPHUPOJE Jla ce AYKHHUK, Jia je YHarpel MpeaABHIICO
CJIMYHE TPOMEHE, MpeMa HEMPUCTPACHOM U MOIITEHOM ocehamy pasyMHUX JbYIH, HE OU
HUKaJ] 00aBe3a0. AKO Cy OBH YCJIOBHU CjeTUE-EHH, OCTaje J]a Ce TIPABHO OJIy4H Ja I 00aBe3a
Tpeba aa Oyae MOTHYHO yramieHa Wi je Tpeba MpUIaroJuTH HACTYIIEIO)] HpOMeHI/I.“94 v
OmninreM 3eMa/bCKOM TpaBy 3a npycke apxkase (Allgemeines Landrecht fir die PreufRischen
Staaten) u3 1794. roauHe yCBOjEHO je JIOHEKJIE CTPOKE MPABHIIO, LITO je M Pa3yMJbUBO,
Oynyhu na je MOHETO TOTOBO YETPIECeT roJMHA KacHUje KaJa je y HeMadKoj JAOKTPUHU
BeMHCKO MULILBEEE GHIIO Ja IIPOMEHEHE OKOJHOCTH TPeOa Y3eTH y 063Hp CaMO H3Y3eTHO.
3a pa3nuKy of CBOT 0aBapcKOTr NpeTxoaHuka, [Ipycku 3akoHUK HUje mpeauhao MoryhHoCT
W3MEHE YroBopa. ,,BaH ciydajeBa cTBapHe HEeMOTyhHOCTH, M3BPIICH:E jEIHOT YroBOpa HE
MOJKEe TIO MpaBwTy OWTH 0A0MjeHO 300T TpoMeHe OKOHOCTH. Ho, ako je ycien jeaHe TakBe
HerpeaBul)eHe MPOMEHe, OCTaI0 HeMOryhie OCTBapUTH LUJb KOjU je U3pUIHUTO ojapeheH mim
NPOM3JIa3H M3 MPUPOJIE MOCIIa 3a jJeHYy U IPYTy CTpaHy, CBaka oJ mbHxX he Mohu omycratu on
JOII HEMCIYHEHOT YroBOpa. JeJHa YroBOpHa CTpaHa HE MOXE y OBOM CIIy4ajy 3aXTEBaTH O]l
Jpyre CTpaHe OJIITETY OCHM aKO je MPOMEHA OKOJHOCTH IMPOU3BOJ CIOOOTHOT aKTa OBE
nocjieame. AKO yciel MPOMEHE OKOJHOCTH, IWJb jeJHE OJ] CTpaHa, KOoju je oipeheH Ha
U3PUYUT HAYMH WIM Ha HAUYWH jJaCHO O3HAYCH MPHUPOJIOM Mocia, Oy/ie MOTIYHO YHUIITEH, OHA
MOX€E OAYCTaTH OJ1 yrmaopa.“96

Y Aycrpujckom ommrtem rpahanckom 3akonuky (Allgemeines Birgerliches

Gesetzbuch) u3 1811. roauHe, mpoMermeHe OKOJIHOCTH HUCY Owie mpeaBulieHe y (Gopmu

% W3 oBora ce HecyMmHBO 3aKibydyje a ce Kiaysyma rebus sic stantibus muje mompasymesana y cBum
yroBopuma, Beh camo y OHMMa KOJI KOJUX c€ MOXKE YTBPJHUTH Ja je npehyTaH ycioB ,Jia CTBapu OCTaHy
TakBe KakBe cy* 0uo oOyxBalieH BosboM cTpana. Mapko Bypheruh, Packudarwe unu usmena yeosopa 3602
npoMerbeHUxX OKOIHOCMU, MaTHCTapCKU paj, Y Husep3utet y beorpany — I[Ipasau dakynrtet, beorpan, 1994,
crp. 35.

% baBapcku rpahancku 3akonuk, 1V neo, XV rnasa, § 13. Has. npema Bpnerta Kpyss, Ilpomersene oxornocmu u
Y2080pHA 002080pHOCH (HeMmo2YiHOCM UCHYFberba, eua cuia, Kiaysyaa rebus sic stantibus), beorpan,
1967, ctp. 20. ¢u. 29.

% Ha xomauan m3rmex mpasuma npuxsahesor y IIpyckoM 3aKOHMKY HM3rieia 1a Cy GMTHO yTHIAIH CTABOBH
E6epxapna n Bebepa. Mapko Byphesuh, Packuoarse unu usmena yeogopa 3002 npomereHux OKOIHOCHL,
Maructapcku pan, YuausepsurteT y beorpany — [IpaBau dakynrer, beorpan, 1994, ctp. 35.

% Ommre 3emamcko mpaBo 3a mpycke apxase, | meo, V riasa, §§ 377-380. Ham. nmpema Bpuera Kpyss,
Ilpomersene OKOTHOCMU U Y208OPHA 002080PHOCH (HEMOZYAHOCH UCNYHerbd, 6Ula cuid, Kiaysyaa rebus
sic stantibus), Beorpan, 1967, ctp. 20. ¢u. 30.
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OIIITET MPaBUJIa KOje Ce OJHOCH Ha CBE YTOBOpe, Beh MCKIbYUMBO y KOHTEKCTY IPEIyroBopa.
Cropa3ym crtpana na y OyayhHocTH 3akjpyde yroBop cmarpa ce obaBe3yjyhum, msmelhy
OCTaJIOT, aKo ce y MeljyBpeMeHy OKOJIHOCTH HE NMPOMEHE y MepH Ja 00eCMHIIIbaBajy IUJb
yroBOpa, U3PHUYUTO YTBPEH WIIM KOjU MPOUCTHYE U3 OKOJIHOCTH, OJHOCHO aKO CE€ YCIIe[ Te
POMEHE He M3ryOu moBepeme jeaHe win apyre crpane (8 936). Packua nin u3MeHa yroBopa
300r MPOMEHEHUX OKOJIHOCTH, Kao OMNIUTH NpPaBHU HHCTUTYT, j€ y ayCTPHjCKOM IpaBy
pa3BWjaH MmMo4eB 0J Kpaja [IpBor cBETCKOr paTa y CYACKOj MpaKCH W JOKTPHHHU, Kao
BAHKOJICKCHH HHCTHTYT, IO3HBAHEM Ha T3B. ,,HEJOCTIKHOCT faBama‘.”’

VY ocranum BenukuM Koudukanujama rpahanckor npasa uz XIX u ¢ mouetka XX
Beka,”® TeopHja 0 IPOMEHEHIM OKONHOCTHMA HHUje 6ria mprxBaheHa Kao OIIITE MPaBHI0.”
HakoH meHOr HacTaHKa u ,,[[BeTama‘, A0IIUIO0 je 10 oabanuBama J0KTpruHE rebus sic stantibus

Kao HeCHOjHBC Cca IPHUHLOUIIOM CTaOMIIHOCTH YroBOpHUX OJHOCAa U CUT'YPHOCTHU IIPABHOI

. . 1
caoGpaliaja, OXHOCHO 110 HEHE PUMEHE caMo y 3aKoHOM oxpeljernM ciyuajesnuma.'®® Tokom

% Armma W. Jlynam, Hacramak u pa3Boj Hieje O paCKuIamy HMIH H3MEHH YTOBOPAa 300T MPOMEHCHHX
OKOJHOCTH, 360pHuKx padosa Ilpasuoe ¢paxyrimema y Hosom Cady, 6p. 1/2015, ctp. 209.

% Mucnn ce na ®panrycku rpahjancku saxonnk (Code civile des Francais) u3 1804. romuue, Mrtanujancku
rpahancku 3akonuk (Codice civile del Regno d’ltalia) w3 1866. rogune, Hemauku rpaljaHcKu 3aKOHHK
(Blrgerliches Gesetzbuch) wu3 1896. romgume, IllBajuapcku 3akOHMK O oOnuranujama (HEM.
Obligationenrecht, ¢p. Code des obligations, uran. Diritto delle obbligazioni, pomu. Dretg d'obligaziuns)
u3 1881, ogrocuo 1911. rogune u IlIBajuapcku rpaljancku 3akoHuK (Hem. Schweizerisches Zivilgesetzbuch,
¢p. Code civil suisse, uran. Codice civile svizzero, pomu. Cudesch civil svizzer) u3 1907. romune. Mako
yCBOjeH Tpe aycTpujckor, DpaHirycku rpaljaHCKu 3aKOHHK OHO je JOHET y IpyradydjeM IOKTPHHAPHOM
OKpyXemy, Oynyhu ma je gpaHIycka IMBIIMCTHKA OWJIa TOTOBO jeIHOTJIACHO MPOTUB yBOhema Kilay3yJe
rebus sic stantibus. Atuna W. dynam, HacraHak u pa3sBoj ujaeje 0 pacKuaamy WM W3MEHH YyroBopa 300r
MIPOMEECHUX OKOJIHOCTH, 360pHuK padosa [Ipasnoe ghaxyimema y Hoeom Cady, op. 1/2015, ctp. 209.

% Kraysyma rebus sic stantibus je ,,npexuena yriasnoMm y meljynapomamom jasHom mpay. (Norbert Horn,
Changes in Circumstances and the Revision of Contracts in Some European Laws and in International Law,
y: Horn (ed.), Adaptation and Renegotiation of Contracts in International Trade and Finance, Antwerp —
Boston — London — Frankfurt a. M., 1985, mocrymHo na: https://www.trans-lex.org/113700, 10.08.2018,
ctp. 17) OHa je u jajbe mpu3HaTa y Mel)yHapoaHOM jaBHOM IpaBy Ha OCHOBY HEIpPEKHIHE NpaBHE
Tpamuije. CaBpeMeH U jacaH u3pa3 MpoHalia je y wi. 62. beuke KOHBEHIMje O mpaBy yrosopa u3z 1969.
rojIHE, Y KOME Ce peryJuiie ,,0uTHa nmpomeHa okonHocTu . O Tymauewmy Kiaysyie rebus sic stantibus y
npaBy EY Bua. ciayuaj C-162/96 Racke v Hauptzollamt Mainz [1998] 1-03655 u xomentap npecyae Cyna
npasne y: Pesuja 3a esponcko npaso, 6p. 1/1999, ctp. 145-150.

100 Mehyrim, y Utamuju /e je mycTima Jy6oK i 9BPCT KOPEH, JOKTPHHA je GHIIa Y CTAIIHO] IIPHMEHH, KaKo TIpe,
Tako M mocie JoHourewa ['pahanckor 3akoHuka u3 1866. roguHe, ¥ HOpEA TOra INTO HUME HHje Ouia
¢dopmaiHo ycBojeHa. Oapende o MOMTOBakY yroBOopa U 0 HEeMOTYNHOCTH UCITYH-EEha, HAKO CYy OMJIe TOTOBO
nucte kao oarosapajyha mpasmna @paHiryckor rpaljaHcKor 3akOHUKA, KojuM je Wranujancku rpahaHcku
3aKOHHK W MHa4de OMO yMHOTOME WHCIHPHCAH, HUCY, Ka0 ITO je TO Ouo ciydaj y (paHI[yCKOM IIpaBy,
cMaTpaHe CMETE-OM 3a MPHUMEHY TEOpHje O YTHIAjy MPOMEHmEHNX OKosHocTH. OBaj MpUMep U3 UCTOpHje
UTAJMjaHCKOT TpaBa MOXE IIOCIHYXKHMTH Kao IOTBpJAa CXBaTama Jia Teopuja O YTHIA]y NPOMEHEHUX
OKOJTHOCTH HHje y CYIPOTHOCTH ca HadenoM pacta sunt servanda i fa oHa KOEr3ucTHpa ca TeOPHjOM BHILIE
cune, kKao moceOHa M ox oBe HesaBucHa. Bun. Bprnera Kpyss, [lpomerene oxoamocmu u yzosopha
00zo6opHocm (nemozyhinocm ucnymwerva, suwa cuia, kiayyia rebus sic stantibus), beorpan, 1967, ctp. 21.

u75.
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XIX Beka oBa, 70 Taza jeaMHa TEOpHja O OCHOBY pacKHlIa WJIM H3MEHE yroropa 300r
MPOMEHEHUX OKOJHOCTH, TOTOBO j€ TOTHYHO W3TyOWjIa MPUCTAIUIE WU Yy MPaBHO]
noxrpuan. ™ To je 6uno 106a MHGEPATHOr KAUTATH3MA M MHIMBHIYa HCTHYKOT CXBATAA
npaBa, Kao M BJIaJaBUHE Ha4ela ayTOHOMH]jE BOJbE, KOje MOopa3yMeBa CII000IHO NIPUXBaTambe
M CHOIICIbG PH3MKA Y MPAaBHOM mpoMery. "> CMaTpano ce ja ce IOIITOBAmHEM MPHHIMAIA
aricoyTHe 00aBE3HOCTH M HENPOMEHJBHBOCTH YroBopa o0e30eljyje oHaj cTemeH MpaBHE
CHUT'YPHOCTH KOjH je, TpeMa OBOM CxXBaTamy, conditio Sine qua non 3a apupmanujy 1 ycremran
Pa3B0j KOHIIENTA eKOHOMCKE CII060/IE M B-EHOT IPATHOLA IPHBATHE ayTOHOMHUjE.

Naxo, uzy3eB y repmanckuMm konudpukamujama u3 XVIII Beka, ydeme o kiay3yiu
rebus sic stantibus nuje Omno npuxBalieHO Kao TEOPUJCKHM OCHOB IPABHOI HMHCTHUTYTA

packnama Uin U3MCEHE yroBopa 300r MMPOMCHCHUX OKOJIHOCTH, HIIAK, je 3Ha‘lajHO 3a JaJbu

pa3Boj ujeje o0 NoTpedH yBakaBama NpoMemeHHX okoHocTh. Kitaysyna rebus sic stantibus je

1ot Knay3syna rebus sic stantibus je o3nauaBana kao ,,moaMyKia JiyKaBa 3MHja y OpaBy™, ,,TPOjaHCKH KO,
Jjesynrcka kimaysyma“. [lokyiraju meHOr eBouupama cpehy ce y (GpaHIlyCKOj JIMTEpaTypH ABaIeCETHUX
roauHa npomuutor Beka. bomcen (Bomsel) je cmarpao ma ®@panmycku rpal)aHCKU 3aKOHHK HHUj€ H30CTABHO
TeopHjy 0 Kiay3yiu rebus sic stantibus u ma ona uma cBoj 0CHOB mpuMeHe y wi. 1156, KojuM je mpomnucaHo
Ja ,,KoJl yroBopa mpe Tpeba HMCTpaKMBaTH HaMmepy YrOBOPHHKA, HEro ce 3aJap)aBaTH Ha JOCJIIOBHOM
3Ha4Yewy u3pasza‘. OBO MHUIBCHE, MEyTHM, HHjEe UMalI0 CHAXHUJHU OJjeK Y (GpaHIlyCKO] CYJICKO] MPAKCH.
Bua. Mapko byphesuh, Packuoarse uiu usmena yeoeopa 3602 npomerseHux 0KOIHOCMU, MaruCTapCKy pall,

Vausepsutet y beorpany — [Ipasan pakynter, beorpan, 1994, ctp. 36. u 37.

102
Bpnera Kpyss, Ilpomerene oxonnocmu u yeoeopna 002080pHocH (HeMO2yAHOCM UCHYIberba, SUld CUd,

kaaysyna rebus sic stantibus), beorpan, 1967, ctp. 21.

13 Opome Tpeba 10KATH M PA3NOT MONUTHYO-HCTOPHjCKE MPUPOME, KOJH Ce CACTOjH y JOCIETHOM ciehemy
Hayesa IoJelie BJIAaCTH, MpeMa KOMe CyJCKa BJIACT MOpa OMTH CTPOTO OJBOjeHa Of 3aKOoHOAaBHe. [Ipema
OBOM CXBaTamy, OBJIACTUTHU CY/I Jia MeHha YrOBOp 3HAYMJIO OW OBJACTHTH ra Jia cTBapa Ipago, ITo 01 0110
y CYIIPOTHOCTH Ca HErOBOM YJIOTOM KOja C€ CacTOjH y CTPUKTHOj IPUMEHH U JIOTUYKOM TyMaueky 3aKOHa.
Wnak, y mpakcu ce ToKasajo Kao LEIHCXOIHHjEe pellele IpeMa KOMe je CyA oBiaiiheH aa BpIIH
yckiahuBame yropopa ca mpoMemeHHM OKOJIHOCTHMA, jep OH ,,UJIe JIaKIIe Y KOPaK ca KHBOTOM™ y OJIHOCY
Ha CJIOKCH W PENIATHBHO CIOP 3aKOHOMABHH ITOCTYMaK, KOju Tpeba ma ycmenu camo usysetHo. (Bu.
Bnagumup Kamnop, YTuiaj npoMemheHrX OKOJTHOCTH Ha MCIYHeHbe IPUBPEAHOT YroBopa, Apxue 3a npasue
u Opywmeene Hayke, op. 4 (okrobap-aeuembap)/1952, crp. 410. u 413) Jlo uHTEpBEHIINje 3aKOHOABIIA, O
npaBmily, AONa3M y ,.CTamy HYXIe“, Kaga OWTHO mnopemelieHa yroBopHa paBHOTEXA II0OCTaje OMLITH
npobnem. 360r Tora ce HBOME JOHOCH PELICHE caMo 32 OHE YTOBOPHE OJHOCE Ha KOje je yTHlaa TakBa
W3y3eTHA CHTyalyja, JOK IPHHLMWII pEJaTHBHE CKBUBAJCHTHOCTH IpecTalija Ha KOME IOYHBajy
CHHallaTMaTHYK{A YTOBOPH OCTaje He3amTHheH y MHOTHM cIydajeBHMa y KojuMa O peaknuja Omia
NOTpeOHA M Cca CTAHOBHIITA EKOHOMHje M ca TieamuTa npaBudHocTH. (Bpnera Kpyis, [lpomermene
OKONIHOCU U Y20BOPHA 002080PHOCH (HeMOo2yRHOCI UCTYberba, 8UA CUna, Kiay3yaa rebus sic stantibus),
Beorpan, 1967, ctp. 33) ITocToju U MUIIBEEHE J1a Cy CYJ0OBU CIPEMHHUJH A YBAXKe MPOMEREHE OKOIHOCTH
Kajia Cy OHE yTHIIaJe Ha UCIYhCHE jeTHOT WIIM HEKOJIUIIMHE YTOBOPa, HETr0 KaJia Cy ce HHXOBE MOCIeIUIIe
ojpasuiie Ha MHOITBO TpaHcakuuja. (Bum. Joseph M. Perillo, Force Majeure and Hardship Under the
UNIDROIT Principles of International Commercial Contracts, Tulane Journal of International and
Comparative Law, Volume 5, Spring 1997, ctp. 18) V caBpeMeHOM yroBOpHOM IIpaBy MHPHCYTHA j€
TEHJICHIIMja laBama oBjaihema Cyay /Aa ,,y MOoTpas3u 3a yrOBOPHOM IPAaBIOM‘ YOIaXH CTPOTrocCT ,,c1000/1¢e
u ceetoctu™ yrosopa. Principles of European Contract Law, Parts | and I, Combined and Revised,
Prepared by The Commission on European Contract Law, Edited by Ole Lando and Hugh Beale, The
Hague, 2000, KomenTap A y3 wian 6:111, ctp. 323.
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104
ocraia ,CHHOHMM 3a JHuOepaaHa CTpeMibeha y TIpaBy™. »IIpUTHCAaK POMEHEHUX

OKOJIHOCTH"® YCIIe]l BEJIMKHX M YECTUX MMOJMTHUYKHX, CKOHOMCKHX U MOHETapHUX rnopemehaja,
HecTaOMIIHOCTH M HECHT'YPHOCTH TOKOM M HakoH [IpBor m [pyror cBerckor para Ouo je
TONHMKO jak 1a je 3axTeBao oxrosapajyhim mpasmm omrosop.'® Hemocpexna mocmeparha
CHTYyallMja je caMO HCTaKjIa MpoOJIeM Y HEroBoj MOTIYHO] OMITPUHU M yOp3aja eBOIyLHUjy
Koja je Beh omaBHO Owmia y Toky. [IpoGiieM je mocTtojao W paHuje, a 0CTao je y 030MJBHOM
OIICeTy M HAKOH WITO Cy MpoIUIe Tocieauie para. Pa3Boj W pacT TproBuHe, CTBAapame
mehyHapoaHo mel)yzaBucHe npuBpene, Kao U Hay4Ha M TEXHOJIONIKA PEBOJIYIIHM]ja, HATIaCUIIN
Cy 3Hayaj OBOT Ipo0JieMa, U TaMO TJIe Ce EKOHOMCKa Kpu3a Mame ocehasa, ¥ MOCTaBHIH CY
npeJ IpaBo TEXKaK 3aXTEB Jia OATOBOPU OBHMM JpaMaTHYHHM H3a3oBuMa. Tpebaiio je, pakie,
MICIIHTH Ha BeroBo Tpajuo pememse.'”° Cpe Bumre ce ocehama moTpeGa ha ce MpOLIHpE
TeMeJbU Ha KOjUMa je ModMBala ,.cTapa 3rpaaa‘, Koja HHUje oJrosapaia morpedama HOBOT
BpPEMCHA U Y KOjOj Ce HUje MOTJIO Jalbe ,,craHoBaru™. Crora cy Hadesna pacta sunt servanda u
c1o00/1a yropapama, Koja Cy OJyBeK cMaTpaHa OMTHUM, ,,MaTeMATHYKA  TAYHUM aKCHOMHMA,
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Mopaia aa Oyny peBHAMpaHa, Kako ce He Ou mpeTBopuia y ,JaxHe uaone™. Y HUCTUM

104
Mapko Dyphesuh, Packudamwe unu usmena yeoeopa 3602 NpomerseHUx OKOIHOCMU, MAruCTapcKu paj,

VYuusepauter y beorpany — I[IpaBuu dakynrer, beorpan, 1994, ctp. 37.

105
Bpnera Kpyss, llpomermene oxonnocmu u yeo6opua 002080pHocm (HeMo2yAHOCM UChYIberbd, Guad Cuid,

xkaaysyna rebus sic stantibus), beorpan, 1967, ctp. 23. u 136.

198 emumup Ilmanuers, [ljeloBame H3MHjEHEHIX OKOTHOCTH HA 0OMHraTopHe yroBope, Hawa sakonumocm,
op. 2 (oxyjak-TpaBam)/1966, ctp. 89.

107 . .
0 HeanexBaTtHOCT KiacuuHe TEOpHUJ€ YroBopa Ja OAroBOpU M3a30BHMa APYHITBCHOI U €KOHOMCKOI' pa3BOja

Ona je TakBa J1a je 3aXTeBalia CyIITHHCKY peopMy, HE caMO KOHKPETHHUX IpaBuia, Beh 1 camor nmpucrymna
YroBopHOT mpaBa. JIajTMOTHB MOJEpHOT MOJeia je TBpAWa Jia je YyroBop IO MpHpoau HemorTmyH. Kao
TakaB, HE MOXE C€ IOCMaTpaTH M30JI0BAaHO, Y CMHUCIY /1a YTOBOPHO IpaBo He Hamehe cTpaHama HUKakBe
JI0faTHE TYKHOCTH M OJITOBOPHOCTH, OCHM OHHX KOje cy NpelBul)eHe MyHOBa)KHO 3aKJbyYEHHUM YTOBOPOM.
VYTroBop ce u3BpIIaBa y NpaBHOM OKBHPY Y KOME Ba)Ke IPABUYHOCT, CABECHOCT M IOIITEHE, Pa3yMHOCT U
JpYTH MPaBHYU CTaHJAapAH, YUjH je Wb Jla CIIpede CBaKy ,,0lMOPTYHHCTHUYKY TaKTHKY. 3HauajHO rnosehame
JMHAMUKEe U 00uMa mpomeTta U pactyha CJI0KEHOCT TProBayKHX OJHOCA Tpaxe (IIEKCHOMIHY U epHKacHY
perynatuBy, koja he moacehatu ma Nautilus: mobilis in mobili. (Bux. Alexei G. Doudko, Hardship in
Contract: The Approach of the UNIDROIT Principles and Legal Developments in Russia, Uniform Law
Review, Volume 5 (2000), Issue 3, ctp. 487. u 488) Y uysenom ciydajy ALCOA, cyn je, npasaajyhu
NpaBUYHY U3MEHY LieHe, YIYTHO Ha ,,HOBH IyX" yroBopa, KOjH, O HETOBOM MHIBbEHY, 3aXTeBa JIy)KHO
MOIITOBake MOTpede 3a MpaBWiMMa Koja he OWTH y CKIaay ca ,,0ITOBOPHOM TOCIOBHOM TMPakcoM M
pasymeBameM™, y3 oOpahame mmoceOHe naxme Ha JISTHTUMHE MOCJIOBHE IMJBEBE CTPaHa, IbUXOBE HaMepe Jia
n3berny pusuk Behux ryburaka M HY»KHOCT (OpMyJHcama IpaBHUX CPEACTaBa Kojuma he ce cauyBatu
cywrtuHa yroopa. (Aluminium Co. of America v. Essex Group Inc., 499 F. Suppl. 53, 89, 91 (W. D. PA.
1980) Hag. npema Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles
and Legal Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 489. ¢u. 32)
IIpomena ommuTe mNapagurmMe YroBOpHOI MHpaBa OJroBapa MOTY IpPaBHOT peaju3Ma ,,0/1 MpaBWiIa [0
cTaHaapaa“, KOjU je YTHIIa0 Ha CYIITHHCKY KOpPEKIHjy ,uBpcTHX® mpaswmia (Straitjacket rules),
,yopusraBameM™ (IeKkCHOMIHMX TIpaBHUX KOHIENaTa y rpahaHCKe M TProBadyke 3aKOHUKE ,,HOBE
reHepanmje’, kao mro cy JenHooOpasuu Tprosauku 3akoHuk CAJ] (1952), rpahancku 3akonnim XojaHnauje
(1992), Pycuje (1994), Krebexka (1994), kao u y mehynapoane pucrejrmente yropopaor mpasa UNIDROIT
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OHUM JpKaBaMa y YMjUM IPaBHUM CHUCTEMHUMa Cy NMPOMEH-CHE OKOJIHOCTH OHIIe HTHOPHUCAHE,
JI0J1a31 JI0 BUXOBOT yBajkaBamba Kao Pasiiora 3a U3MEHY WM PACKU YTOBOPa HHTEPBEHIIN]OM

9 . . ..
WIK Yy CYJACKO] Ipakcu, MPUMEHOM TeopHja KOje je cama CTBOpHJIA WIH

3aKOHO/[ABIA
,,[103aJMIIIa" Of] IpaBHE ,Z[OKTpI/IHe.llO Te Teopuje cy ce o cBOM OOJIHKY, TOMEHY IIPUMEHE U
KOHKPETHHM JISjCTBUMA JOHEKIIE Pa3IUKOBAJIe, alld CY Y CYIITHHH, H TI0O CBOM TOPEKITY U IO
CBOM IJby, Oune wuaeHtmuHe. OjpakaBajie Cy HYXHOCTH IPOMEHJBHBOT IOCIOBHOT
OKpYXeHa U TeXHJIE 3allITUTH YTPOKEHE YTOBOPHE CTpaHe, IITO j€ 3aXTEeBAJIO OJICTYIAmE O]
arncoJyTHE NY>KHOCTH M3BpILEHa o0aBe3a M y clydyajeBUMa KaJa MPOMEHEHE OKOJIHOCTH

. 111
HEMajy 3a I0CIIeIUIy HeMOT'YNHOCT HCITyEBhEma.

3. IloTpara 3a yroBOPHOM NPaBAOM

Tephemy 1a je OCHOBHH 3aXTeB MpaBa CUTYPHOCT, MOYXE CE IIPUTOBOPHUTH JIa OHA HHje
IEroBa jenuHa pykoBojeha Bpeanoct. [IpaBo Tpeda aa Oyae He camo ars stabili et sicuri, Beh
u ars boni et aequi. Haueno npaBHe cUTypHOCTH, HAKO HEMHUHOBAH aTPUOYT CBAKOT MPABHOT
IIOpPETKa, HE CME€ MMAaTH TOJHMKY MOh Jia IpaBHE MHCTHTYTE ,,0KAMEHH Y BEYHOCTH", jep Ou
Tajia IPaBo W3AN0 ceGe U yIory Kojy mMa y apyursy.''? IIpaBHa npaBmia Koja ByKy CBOj
KOpEH M3 JIaBHUHA, TJe CYy M JOOUIIa CBOje ,,TpajHO PyX0®, HE CMEjy Ce CXBaTaTH Kao ,,BEYMTO
MiIaa“ U HEMPOMEHJbMBA, HETO KAO TAaKBa Jla C€ MEHajy CMHUCIOM U QyHKIHjoM. Tako ce
CaBpeMEHO YrOBOPHO IPABO HE MOXKE W3BECTH M3 jEIHOr jeAMHOr Hadesla, HUTH CE MOYKE

rocMaTpaTH camo U3 jedHe ,,apXUMeI0BCKe Tauke', Beh Ha OCHOBY y3ajaMHOT yTHIIaja BHILE

Hauena 3a meljynaposane tproBuHcke yroBope u Hadvena eBporckor yroBopHor mpaBa. Bum. Alexei G.
Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal Developments in
Russia, Uniform Law Review, VVolume 5 (2000), Issue 3, ctp. 487. u name.

108 joseph Lookofsky, Impediments and Hardship in International Sales: A Commentary on Catherine
Kessedjian’s ,,Competing Approaches to Force Majeure and Hardship®, International Review of Law and
Economics, Volume 25, Issue 3 (September 2005), ctp. 441.

199 TIpBu 3aKOHHMK M3 NPOLLIOr BEKa y KOME Cy MPOMEHEHE OKOIHOCTH PErylIicaHe KAo OIMIITH HHCTHTYT
YrOBOPHOT MpaBa OMo je MoJbCKU 3aKOHMK 0 obsuranujama u3 1934, rogune, Kora ¢y CJACIUINA UTATH]aHCKA
I'pahancku 3akoHuk u3 1942. ronune, rpuku ['pahancku 3akonuk u3 1946. ronune u mahapcku ['pahancku
3akoHUK u3 1959. rogmue. Bun. Artmma W. [ynam, Hactanak u pa3Boj ujaeje 0 pacKumamy WIH U3MEHU
yroBopa 300T IPOMEHBEHUX OKOHOCTH, 360pHuK padosa Ilpasnoe ¢axyimema y Hosom Cady, 6p. 1/2015,
ctp. 210; Cnobonman IlepoBuh, Packma yrosopa 300r NpOMEHEHHX OKOJHOCTH M Hayejao MpaBHE
curypHoctH, Hayunu npezneo, beorpan, 1974, crp. 189.

11
 Mapko Byphesuh, Packudamwe unu usmena y206opa 3602 npoMereHux OKOJIHOCMU, MATHCTAPCKH Pa,

Yuusepsutet y beorpany — [Ipasau dpakynter, beorpax, 1994, ctp. 38.

111
Bpnera Kpym, [Ipomersene oxonnocmu u yeosopua o02080pnocm (HemocyhHOcm ucnyreervba, suwia cuid,

xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 23.

12 Cro6onan [eposuh, YToBOp Kao akT MopalHe i IpaBHe UuBHIM3aumje, Ipasuu scusom, 6p. 9-10/1993, crp.
CXLV.
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Hadesna, Kao WITO Cy CloGoJa yroBapama, MyKHOCT HCIyHeHma 00aBe3a, MpaBHYHOCT, -

. . 114 115 :
CaBCCHOCT M IMOWITCHC, U JCAHAKA BPCAHOCT Yy3djaMHHUX JdaBabkba . OBO cxBarame Jc

13 HpaBI/I‘IHOCT, Majga HI/Ije noMEHyTa MeI')y OCHOBHUM Ha4ejinuMma y 3aKOHy (6] 06J'II/IFaIII/IOHI/IM OJJHOCHUMA, OYUTO

nMa HaueslHW Kapakrtep. (Bua. Bnaga PenyGnuke Cpbuje — Komucuja 3a m3pany I'pahanckor 3akonuka,
I'pahanckn 3akonuk PenyOmuke Cp6uje, Pagum Ttexcr — IlpumnpemsbeH 3a jaBHY pacmpaBy, ca
aITepHATHBHAM TIpemyiosnma, beorpan, 2015, an. 15) To mpouctide He camMo U3 HeHe Ipupoxe, seh n u3
YHGCHUIIE J1a JOOPHM [IEJIOM MPOXKMMa ITOMEHYTa 3aKOHCKa Hadela, aji U Ipyra Hadena Koja, y Behoj win
Mam0j MepH, calpke HAejy IPaBUYHOCTH, Kao IITO Cy PaBHOIPABHOCT CTPaHa y OOJIMrallMOHNM OJTHOCHMA,
3abpaHa 310ymoTpede mpaBa, MpUMeHa MTOoOpHUX IOCIOBHUX 00WYaja, Ma je HECYMIBHBO Ja C€ MPaBUIHOCT
npUMeyje ¥ Kpo3 mHxoBy mnpuMmeHy. CreBan llloropos, IlpaBnunoct u Gep3aHCKHM NOCHOBH, [IpasHu
arcusom, 6p. 9-10/1994, crp. 1237-1239.

YV 3akoHy 0 OOJMTAIIMOHUM OHOCHMMA Ce Ha BHUIIIE MeCTa ymyhyje Ha IPUMEHY NPaBUYHOCTH Ka0 CaMOCTATHOT
OCHOBa WM KpUTEpHjyMa 3a oTyduBame. llopex mpaBmia O pacKuzamy WIM H3MEHH YroBopa 300T
poMemeHnX oKoNMHOCTH (wi. 133-136), ompenbe o MpaBUYHO] M3MEHH YTOBOpPa, OTHOCHO O CMAambCHY
o0aBe3e Ha ,,ipaBUYaH U3HOC™ Haja3e ce u Mel)y mpaBmiInMa o 3eJeHaIKoM yroBopy (wi. 141). 3akoHoM je,
Kao JOIYHCKO ITPaBWIIO 32 TyMademe YroBopa, NpeABul)eHO 1a HejacHe opeade y TEPETHOM YroBOpy Tpeba
TyMauuTH ,,y CMHCIY KOJUM Ce€ OCTBapyje NpaBWYaH OJHOC y3ajaMHHMX naBama‘ (wi. 101). Ilpumrkom
KOHTPOJIC OMIITHX YCIIOBA MOCIOBamka, ,,CyA MOXKE OJOUTH MPUMEHY IMOjeIHHUX OIPEIOU OIIITHX yCIOBa
KOje JIMIIaBajy Ipyry CTpaHy HpaBa Jia CTaBH MPUTOBOPE, WM OHHX Ha OCHOBY KOjHX OHa T'yOM mpaBa u3
yroBopa Wiu TyOr pOoKOBe, HIHM KOje Cy MHaue HelpaBUYHE WM MPETepaHo cTpore npema woj* (wi. 143. cT.
2). Y HEKOJIMKO Cliy4ajeBa, CYIy je OCTaBJCHO J1a y YTOBOPHHUM OJHOCHMA YTBPIHM ,,[IPABUYHY HAKHATY™
win 1a Beh npensuleny HakHany cHM3M Ha ,,JipaBHU4YaH u3Hoc“. Tako koj yroeopa o rpaljemy, ,,u3Bohad
nMa IpaBo HAa NPaBUYHY HAKHAY 3a HENpeaBUl)eHE pagoBe KOju Cy Mopann OuTH obaBibeHN (Wi. 634. CT.
4). Takobe, ako Hapydunaalm packMHE yroBop 300r Tora mTo OM YroBopeHa IieHa Mopana OWUTH 3HATHO
mosehana, 6mio 300r HempenBuheHUX pamoBa, Omino 30or moBehama IeHa eleMeHaTa Ha OCHOBY KOJHX je€
IeHa pagoBa ofpeleHa, AyKaH je HUCINIATHTH W3BOohady oaroBapajyhm meo yroBopeHe meHe 3a Beh
M3BpIIICHE PAJIOBE, K0 U ,,[IPaBUYHY HaKHATY " 32 YIHI-EHE HEOIIXOHE TPOIIKOBE (WI. 634. cT. 5. 1 6. 1 1.
638). Packun yroBopa u ,,ipaBUYHAa HaKHAAA™ MpeIBUNEHN Cy W KOI YTOBOpa O OPTaHW30BaBkY ITyTOBAHmA.
AXo je opraHuzaTop OJIyCTao OJl YrOBOpa 3a BpeME HErOBOT HM3BpILIEH-a, 300T TOra MITO Cy HACTYIWIE
W3BaHpEIHE OKOJHOCTU KOje ce HHUCY MOTJIe NMpeABHICTH, HU M30ehu Wi OTKIOHMTH, a Koje Ou, Ja cy
HOCTOjaJIe y BpeMe 3aKJbydera YroBOpa, MpeJCTaBjballe ONPaBAaH Pasjor 3a OPraHU3aTopa IyTOBama Ja
yroBOp HE 3aKJby4YH, ,,AMa NPaBO Ha NPaBUYHY HAKHAJy 3a OCTBapeHE YroBOpEHE yciyre, a JyXaH je
IIpeIy3eTH CBE Hy)KHE Mepe 3a 3alITUTy MHTepeca myTHUka™ (ui. §78. cT. 4). Ha mpaBUYHOCT ce y 3aKOHY
1o3MBa M KOJ| yroBopa O HaJory, ,,aK0 JApPYyKYWje HHje yrOBOPEHO, HAJIOTOAABAIl AyTyje HAaKHA®y y
yoOHn4ajeHoj BUCHHH, a ako O TOMe Hema o0HWYaja, OHAa MpaBUYHY HakHamy™ (wi. 761). Mcto Tako kKox
YroBopa 0 KOMHCHOHY M YrOBOpa O TPTOBHHCKOM 3acTyINamy 3aKOHOM je NPOIHCAHO Ja CyX MOXe, Ha
3aXTeB KOMHTEHTA, OAHOCHO HAJIOT0JaBla, CHU3UTH M3HOC HAKHAJE HA ,,IpaBHYaH M3HOC™ aKo je y JaToM
Clly4yajy HaKHaJa HECpa3MEpHO BeJIHMKa MpeMa 00aBJBEHOM IIOCIY M TOCTHUTHYTOM pe3yiTaTy, OZHOCHO
mpeMa yuumbeHoj yeruysu (wi. 783. cr. 2. u wi. 806. ct. 2). O ,,mpaBUYHOj HAKHAIHN  TOBOPH C€ U Y BE3U ca
HOBYaHOM HakHaJioM HemarepujanHe wmtere (wi. 200-202). O nmpaBUUHOCTH CE€ BOAM padyHa U Ha JIPYTUM
MECTUMa y MaTepHju OATOBOPHOCTH 3a IPOY3POKOBaHy IITeTy. MepuiuMa NpPaBUYHOCTH BpIIH Ce
MoaubHUKaI¥ja U I0MyHa mocTojehux mpaBHUX MpaBuia. ,,Y Cliydajy IITeTe KOjy je MPOy3pOKOBAIO JIHIS
KOje 3a By HHUje OJrOBOPHO, a HAKHA/A ce He MOXe JOOMTH O]l JHIa Koje je OWIo IyXKHO Ja BOAW HAJI30p
HaJl UM, CyJl MOXKe, KaJi TO TIPAaBUYHOCT 3aXTEBa, & HAPOUHUTO C 0O3MPOM Ha MATEPHjAITHO CTAHE IITETHUKA
n omreheHnka, OCyIUTH INTETHUKA Ja HaKHAAW INTETY, MOTIYHO MM JEJIMMHUYHO. AKO je IITeTy
MIPOY3POKOBA0 MAJIOJIETHHK crioco0aH 3a pacyhuBame KOjU HUje y CTamy Jia je HaKHaIH, CyJ MOXe, KaJl TO
MIPaBUYHOCT 3aXTeBa, a HAPOYUTO C 0O3MPOM Ha MaTEepHjalHO CTambe pojauTesba U omTehennka, o6aBe3aTu
poaMTesbe J1a HaKHaJAEe IITETY, IOTIYHO WIM JISIMMUYHO, MaKO 3a By HHCY KpHuBH.“ (OIrOBOPHOCT IO
OCHOBY mHpaBH4HOCTH, 4. 169) , Ko Ge3 omacHocTH mo cebe yckpaTH MOMOh JIMIy 4Mju Cy >KUBOT WM
3]IpaBJb€ OYMIJIETHO YIPOKEHH, OJIroBapa 3a IITETy KOja je OTyJa HacTaja, ako je OH Ty IITeTy npema
OKOJIHOCTHMA CJIy4aja MOpao NPEABHICTH. AKO NPaBUYHOCT 3aXTEBa, CYJ MOKE TaKBO JIMIE OCIO00IUTH
o0aBe3e na HakHaaM 1ITeTy.” (OaroBopHOCT 300T yckpahuBama HeomxoaHe moMohu, wi. 182) .,V ciy4ajy
yzAeca M3a3BaHOT MOTOPHHMM BO3MJIOM Y IOKPETY KOjH j€ MPOY3pPOKOBAH MCKJBYYHBOM KPHUBHUIIOM jETHOT
nMaola, MpUMEkYjy ce MpaBuia 0 OATOBOPHOCTH IO OCHOBY KPHMBHIIE. AKO ITOCTOjH 000CTpaHa KpUBHUIIA,
CBaKH MMaJall 0JIroBapa 3a yKyIHy IITETY KOjy Cy OHHU IIPETPIIENId CPa3MEPHO CTEHECHY CBOj€ KPUBHIE. AKO
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MPOY3POKOBAJIO 3HAYajaH MOMakK o (POPMATUCTHUKOT U KPYTOT ,,CBE WJIM HUIITA™ MPHUCTyIa
KJIACHYHOT YTOBOPHOT IpaBa Ka (ICKCHOHMIHM|O] ¥ ,,pelaliOHO] Teopuju yrosopa.''°
Haueno pacta sunt servanda He mpejcraBsba BUIIIe HEMIPUKOCHOBEHY IOIMY KOja C& CTPUKTHO
npuMemyje. O \bera ce MOXe M OJCTYIIHTH Y HApOYUTO ONpaBIaHUM ciy4ajeBuma. Teopuja
0 IPOMEHEHUM OKOJIHOCTHMA TIOJIA3H O] TOTA Jia MPAaBHU MPUHITUIHN U MPaBUIA KOja U3 HBUX
MPOUCTUYY HHUCY caMU ceOu CBpxa, Beh ce Mopajy MpHIAroAUTH MPUPOIH U 0COOCHOCTHMA
JIPYIITBEHUX OAHOCA KOju ce mwuMa ypehyjy. IlITo masse 3Haun na Mopajy Ha oarosapajyhu
HAYWH OJIpayKaBaTHU M MPOMEHE KOje HACTA]y Y THM OJJHOCHMA, HAPOYHUTO aKO Cy OHE OMTHE U

HEOYEKHBaHE, TaKO Jla y BEJIMKOj MEpH J0Bojae N0 mopemehaja paBHOTEXE y y3ajaMHUM

HeMa KpHBHLE HU jeIHOT, HMAaOLH OJroBapajy Ha paBHE JEJOBE, aKO Pa3jio3H NMPABUYHOCTH HE 3aXTEBajy
mro gapyro.”“ (OOroBOpHOCT y cCiiydyajy yhaeca H3a3BaHOT MOTOPHMM BO3WJIOM Y MOKpery, wi. 178)
MoryhHoCT ofcTynama oJi IPUMEHE MaTeMaTHYKOT KPUTEPHjyMa aKko je Ipyraddja ,,pacrojeia mrere’
NpaBUYHM]ja MOCTOJU U Y CIIy4ajy OJATOBOPHOCTH BHIIE JMLa 3a UcTy mrteTy. (Perpec ucmiaruona, ui. 208)
[paBunio o oxpehuBamy ynena Tako na cBu OyJy jeIHAKM U MOT'YRHOCT Ja CyJi, ako MPaBUYHOCT 3aXTeBa,
MOCTYNH Jpyrauuje npensuheHu cy M Koja jaBHOr oOchama Harpajie ako je BHIIE JIMIA HCTOBPEMEHO
M3BpUIMJIO palby 3a Kojy je Harpaga oOehanma (un. 231). OrpaHuyemeMm Ha oapende 3akoHa o
OOJINTallIOHAM OJHOCHMa KOjUMa ce Cyl HM3pHuuTo ymyhyje Aa NpH OIIyddBamy NPHMEHH MEPUIIO
MIPaBUYHOCTH, JIaje Ce caMo jeJaH CETMEHT W3 JOMEHa y KOjeM IMPaBHYHOCT MMa 3Ha4yajHy (QyHKIHY y
HalleM IpaBy M NpPaBHOM >XKUBOTY. Bun. Jemena JlanmmoBuh, IIpaBUYHOCT Kao MEpPHIO HPH CYICKOM
OJITyYHBaEky IpeMa 3aKOHYy O OOJNMTalMoOHUM OgHOCUMa, [lpasnu scusom, Op. 10-12/1988, ctp. 1349. u

JaJbe.

114 . . . '
VY mpaBHOj TEOPHUjH OBO HAYEJIO je YECTO HA3MBAHO U JPYrUM MMEHHMMA, Hajuelhe Ha4YeaoM MPaBUYHOCTH U

HayeloM komyTaTmBHe mnpasne. (Bun. JKusommp Dophesuh, Haueno jemHake BpeqHOCTH naBama Y
MPaKTHUYHO] npuMenH, [Ipasnu scusom, 6p. 10-12/1988, ctp. 1373) Jennaky BpeAHOCT y3ajaMHHX JaBarba
He Tpeba CXBATHTH Yy MICATHOM CMHCITY, Beh ka0 MMOBHHCKY PaBHOTEXKY KOja NMPOHM3WIIA3H U3 3aKOHA M
TpxumTa. theHo je3rpo unHM 00jeKTHBHA paBHOTEXA, KOja MOXe OUTH MOTU(UKOBAaHA JIMYHUM MOTpedama
W UHTEepecHMa CTpaHa. Y 3acHUBamY 000CTpaHO 00aBe3yjyhux yroBopa cTpaHe mojiase o] OBOT Hayelna, a
3aKOHOM ce ojpelhyje y KojuM cilydajeBUMa H-erOBO HapyllaBame IOBJIA4YM IpaBHE Iocieauie (3akoH o
oOnuranoHuM oxHocuma, wi. 15). IlpaBuia kojuma ce INTHTH OBO Hayelso JAEJCTBY]Y CaMo Y Clydajy

3HATHHjET O/ICTyMama, OJHOCHO OYHTIIeHE HecpasMepe u3Mel)y obaBe3a yrOBOPHHUX CTpaHa.

15 JIparossy6 Crojanosuh, Ilpasxa u npasHa curyproct, Ipasnu acusom, 6p. 9-10/1994, crp. 683; Klaus Peter

Berger, The Lex Mercatoria Doctrine and the UNIDROIT Principles of International Commercial
Contracts, Law and Policy in International Business, Volume 28 (1997), Number 4, ctp. 974; Hernany
Veytia, The Requirement of Justice and Equity in Contrats, Tulane Law Review, Vol. 69, No. 5 (April
1995), ctp. 1206. 3akoHomaBall, ga OM 00jacHHO CYIITHHY W JyX IEJIOT 3aKOHA, MOHEKaJa, Ha MOYETKY
3aKOHCKOT TEKCTa, 10CTaBjba ojnpeljeHa Hayena kao pykoBozaehe HJeje W OCHOB ONpaBjamba NpPaBHOT
perynucama, Koja Tpeba J1a oJlaKIiajy mocao, mpe cBera Cyay, Kako O mojeinHadyHa HopMa Oriia IPaBUITHO
npuMeweHa. Hamr 3akoH o 0OONMTaloOHMM OJHOCHMA Cliajila y OHE 3aKOHE KOjU IOYHUBY ,,0CHOBHHM
Hauenuma“ (wi. 1-25). MelhyTtum, 6uio Ou morpeniHo ako GMCMO 1ojaM ,,OMIITer Havea™ CBElIM caMo Ha
OBO TO3UTHBUCTHYKO 3HAYCHE, TaKO Ja BaH OHOra IITO je y 3aKOHYy eXPresis verbis o3naueHo xao Hayelno,
He OM MOCTOjaiy APYTH NPaBHU MPHUHIUIH KOju OW cyadjy obOaBe3WBalM y NMPHUMEHH IpaBa. 3a/aTak je
TeopHje, a Ipe cBera CyJckKe Mpakce, ,,Ja Ha CBETJIO JaHa M3BJIaud’* OCHOBHE NPaBHE NPHHIIMIIE U3 3aKOHa,
Kao ¥ ,,IIPHHIHIIE KOjU CTOje BaH IHMCAHOT IpaBa M KOJH IPEJCTaBIbajy HETroB (yHIAMEHTATHO-ETHYKU
ocHoB“. Bua. Jlparospy6 CrojaHoBuh, 3Hauaj u (yHKIOHMja OMIITHUX Hayena 3aKOHA O OOJIMIallMOHUM
OJTHOCHMA M BHUXOB YTHIA] Ha CYJCKY Npakcy, [Ipasuu scusom, 6p. 10-12/1988, ctp. 1337. n name.

18 Opaj TpeHx ce 0O3HAUABA M KAO KPETAHe O KIACHUHOT M ,.CTATHUYKOr™ pasyMeBama YrOBODHOT IpaBa Ka
»opranckoMm™ cxsaramy. Bun. Klaus Peter Berger, The relationship between the UNIDROIT Principles of
International Commercial Contracts and the new lex mercatoria, Uniform Law Review, Volume 5 (2000)
Issue 1, ctp. 153, 154, 156, 159. u 160.
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117 .
JlaBalbyMa yroOBOPHMX cTpaHa.”  MHcnupucaH MA€jOM IPaBUYHOCTH, NPABHU HHCTUTYT

IPOMEHEHUX OKOJIHOCTH CE€ BPEMEHOM ,,ICKpPUCTAJIHCao‘, M3ABOjUO U3 ,,aMOp(HOr cBeTa

. 118
MIPaBUYHOCTH* M CTE€KAO ,,HOBO PYXO0, (DOPMAIHH JYPUCTHYKH KBAITUTET .

IIpaBo TpebGa a ocTBapyje W mpaBay '’ kao jemHy o MopaiHuX BpemHocrd,

1 . . .
»CTOXKEpHY M MOTIYHY BPJIMHY®, " KOja MOCTOjJaHO U BEUYUTO HACTOJU Ja CBAKOME Jla MPaBO

koje My npunazna’?? (lustitia est constans et perpetua voluntas ius suum cuique tribuendi.).'?®

17 Bophe Yobeswuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),

beorpan, 1972, ctp. 5.

18 Boxunap Mapkosuh, Cyleme o IpaBHYHOCTH Y OIINTEM W Y apOuTpaxkHOM mpasy, IIpasnu scusom, Op.

2/1986, ctp. 141.

19 Ko ce mpaBom sxemn GaBuTH, TpeGa MpBO 1a 3HA OTKYX MMe mpaa motude. OHO CE TAKO HA3MBA IO
MPaBUYHOCTH; jep, kao mro jerno kaxe Ilensyc (Celsus), npaso je Bemrruna mo6por u mpaBudHor.“ (Juri
operam daturum prius nosse oportet, unde nomen juris descendat. Est autem a justitia appelatum; nam, ut
eleganter Celsus definit, jus est ars boni et aequi.) Mako pa3nuuurty, mpaBia W MpaBo Cy 10 T€ Mepe
MOBE3aHH COLIMjAIHU U JbYJCKH (PEHOMEHH J1a je MpoliieM BHUXOBOT OJIHOCA YBEK MPAKTHYKH M TEOPH]j CKU
penesanTad. (O tome Bun. ['opan Jlajouh, IIpaBaa u mpaBo: HOBH OJITOBOPH Ha CTapo MUTamE, AHanu
Ipasnoe paxyrnmema y Beoepady, 6p. 1/2017, ctp. 82-108) [Ipu exabopannju 3aKOHCKUX TEKCTOBa, OJTHOC
npaBa M MpaBJe CBOAU CE Y OCHOBH Ha MMUTAbE Ja JIM CE MPAaBHOM HOPMOM, Kao OIIITOM U allCTPaKTHOM,
MOTy OOYXBAaTHTH W aJeKBaTHO PETYIHCATH CBH CIIydajeBH 3a Koje je MpelBuleHa, Tako a y HCHO]
IIpUMEHH He Johje 10 pemierma Koja ou mo npeonnaljyjyhem cxBaramy y ApyIITBY OWiia HEIIpaBUYIHA. A, aKO
TO He Om Omino Moryhe, 1a U pemieme 3a Te moceOHe ciaydajeBe Tpeba IaTH y 3aKOHY y BHIY U3y3eTKa O]
MOCTaBJBCHOT OIMIUTEr HpaBHJIa WM OCTaBUTH CYJOBHMa Jla MX OLCHYjy M pellaBajy pykoBopehu ce
npaBuyHoinhy. Bun. Jenena anunosuh, I[IpaBudHOCT Kao mokaszaresb Mpu ojapehuBamy u omMepaBamby
0o0JHranMoHux oxHoca W Haipt Oynyher 3akoHuKa O oOJWraiyjamMa W yroBOpHMA, 300pHux padoea /
Ipasnu paxynrmem y Hosom Cady, 6p. 4, 1970, ctp. 357.

120 [TpaBna je camo jeaHa o1 MOPANTHAX BPEIHOCTH, @ MPABEAHOCT CAMO je/IHa O MOPAIHIX BpiuHa. Jlakie, cBe
LITO je MpaBeJHO MCTOBPEMEHO je M MOPAIHO, au He U 00pHyTO. ['opan JlajoBuh, [IpaBaa u npaBo: HOBU
OJITOBOPH Ha CTApO nuTame, Anamu Ipasnoe paxyrmema y beoepady, op. 1/2017, ctp. 87.

12! CnoGonan Ieposuh, Jleno Kusojuna Ilepuha — napaaurMa Kysntype npasa, IIpasnu acusom, 6p. 9-10/1993,
cTp. X. U3y3eraH panr Meljy CBUM JbyJCKAM BpJMHAMa NPOUCTHYE U3 TOTa IITO NPaBEAHOCT NPETIIOCTABIba
OJHOC IpeMa japyrome. Y Tako cxBalieHO] NPaBeIHOCTH, Kao COLMjATHO] BPJIMHHM, CaapKaH je U BHCOK
STUYKH 3aXTEB, Tj. OHAj YHYTPALIBH MOPAITHH CTaB KOjH je MOKpeTay MPaBeIHOr AeNakba U 0KHBOTBOPLCHA
npaene. [IpaBeHUK je OHAj KOjH je Kajap Ja MpaKkTHYHY IPUMEHY MpaBJe MMpey3Me Ha cede U HCTpajaH U
HEMOKOJIEOJbUB Y HACTOjaby J1a YCIOCTaBJba M OJpXKaBa HEONXo/HYy paBHOTexy mely npyruma. (daxuino
Bacra, IIpaBenHoCcT Kao BpiuHA cynuje, bunmen cyocke npaxce Bpxosnoe cyoa Cpbuje, 6p. 4/2002, ctp. 7.
U J1ajbe) MHOTM MOT'Y J1a TIOKa)Ky HEKYy BPJIMHY CBOjHM AP)KamheM y PasHUM MPHIMKaMa Koje Ce HbHX JIMYHO
THYY, JIOK Cy CACBUM HECIIOCOOHH JIa TO YYHHE KaJl j€ y IIUTaby HEKO JAPYTH.

22 OBa neduunnmja gucTpuOYTHBHE TpaBae, MehyTHM, caMo MOKasyje myT KojuMm Tpeba nhm, JOK OCTaBiba
OTBOPEHO CYHITWHCKO IHTame KOoje NpaBo Kome mpumnana. Jla OucMo Ha mbera OJroBOPHIIM MOpPamo ce
o0paTUTH U IPyruM o0acTHMa ca3Hama, Koje MPEeTX0/1e NpaBy U Koje Cy W3BaH M M3HAJ IpaBa, nMajyhu y
BUJIy J1a je mpaBna He camo (uiio3odcka, Hero U JApylTBeHa kareropuja. [10jMOBY npaB/e U MPaBUUHOCTH
HHUCY, CTOTa, IPoOJIeM caMO MO3UTUBHOT TIpaBa M OMIITe TeopHje mpasa, Beh 3agupy u 'y dunozodujy nmpasa
u 'y onmty ¢mio3odujy, JOTUKY, €THKY, EKOHOMH]jY, Y MIpaBHy H OMIITY connoiorijy. Kao komyraTrusHa,
npaBja je u3pa3 JIOTMYKOT M MaTeMaTH4KOr MPHHIMIIA WACHTUTETAa Ka0 OCHOBHOT 3aKOHA MPHPOAE H
MPaBUJIHOT MUILJBCHA, M3 Yera MPOMCTHYE €TUYKU NPUHIMUI Jia C jeJHAKHMM CTBapuMa Tpeda jeaHako
MIOCTYIATH, a C HejeJIHaKNM HEejeJHaKO, aji Cpa3sMEpPHO HBUXO0BO] HejenHakocTu. [IpuTom, npasna caapxu
MIPOMEHJbHBA MEpHJIa O BPEAHOCTH JbYIU W CTBAapH, KOja Cy YCIOBJbEHA NPYLITBEHHM Ioryieinma. Bun.
Boxxunap Mapkosuh, Cyheme 1o mpaBUYHOCTH Yy ONIITEM U Yy apOUTpaXHOM IpaBy, [Ipasnu dcusom, Op.
2/1986, ctp. 143. u 144.
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[0 CpOAHOCTH, TOjaM HAjONWKM TPABAM je MPaBHUHOCT. > TIpaBHYHOCT MpENCTaBIba
afniCTPaKkTHY WAEjy MpaBle MPUMEHEHY Ha KOHKPETaH CiIydaj M HpuiiaroheHy OKOJIHOCTHMA

. 125
TOI' ClIy4aja. HaKJ’IC, IMPaBUYHOCT Yy CBOM OIIIITEM, (bOpMaJ'IHO-J'IOFI/ILIKOM CMUCITY 3HA4YH

123 Suum cuique tribuere* je jemHa oz Tpu OCHOBHe 3amoBectd npasa. Yimmjanosa (Ulpianus) uysena mspexa

rnacu: [lomrTeHo XUBETH, APyrora He BpehaTu, cBakoMe MpHU3HATH OHO ITO My mpumazaa (luris praecepta

sunt haec: honeste vivere, alterum non laedere, suum cuique tribuere).

124 [IpaBuusocT Kao Mjeja i NPHHIKI oMoy KOJHX Ce YIOTIyEbYje O3UTHBHO PABO y PA3HHM jE3HIIMA CE U

TEepPMUHOJIOIIKK Da3NUKyje O mojMa mpaBae. Apucroten je Hasupa epieikia, y pumckoM mpaBy TO je
aequitas, y caBpemenuM jesunmma equity (ewr.), équité (dpanu.), Billigkeit (uem.), 3a pasnuky on dike,
iustitia, justice, justice, Gerechtigkeit. Peu mpaBu4HOCT, Ka0 MPaBHO-TEXHUYKU TEPMHH, YIOTpeOsbaBa ce
KOJI Hac He caMo Ja Ou ce 03HAYKMO U3BOP KOjUM CE CyAHja CIIy)KH, OMJIO Ja Ta Ha TO ymyhyje 3aKOHO1aBall
(secundum legem), 6umno na cyau sine lege, praeter, ma u contra legem, Beh u y cmucny mepuna wnu
pasjiora yBeK KaJa je ped o pa3Marpamy, 00pajy, TyMadewy WM NIPHUMEHH MpaBa ca TIICIHIITa CXBaTamba O
npaBau. Yiora MpaBMYHOCTH Kao MepWiia IpeMa KOMe ce BpIIM ycKiahjuBame MO3UTHUBHOI NpaBa ca
BianmajyhuM cxBaTameM O MpaBAd IMOCEOHO je 3HAdajHa y pady cynmoBa, Oyayhm nma ce Ty paam o
CBAKOJIHEBHO] M HemocpenHoj mpakcu. Bua. Jenena Hanwiosuh, IIpaBUYHOCT Kao mMoKasaTesb IpPU
onpehuBamy W oAMepaBamy OONHTAIMOHWX OgHOCa W HampT Oymayher 3akoHWKa o oOnmrandjamMa u
yroBopuma, 306opruk padosa / Ilpasnu ¢paxyrimem y Hosom Cady, 6p. 4, 1970, ctp. 359. u 360.

1% Boxumap C. Mapkouhi, O 0JHOCHMA [OjMa MpaBJE W PA3BUTKA MO3MTHBHOT mpasa (3BOA M3 JOKTOPCKE
nucepranuje boxuaapa C. Mapkosuha o HacioBoM ,,ESsai sur les rapports entre la notion de Justice et
I"élaboration du Droit privé positif*, koja je onOpameHa u myonukoBana y [lapusy 1930), Ilpasuu srcusom,
op. 9-10/1994, crp. 585. Ilpema un. 4. IlIBajuapckor rpaljaHckor 3akoHuka u3 1907. roauue, cyauja
NpUMeEYje IPaBiia IpaBa U IPaBUIHOCTH Ka0d My 3aKOH do0emyje 8Iachm oyerusarsd il My Haiaxce 0d
OoHOCU 00NYKYy 600ehu pauyna OUI0 0 OKOIHOCMUMA, OUNO O BAICHUM pA3LO3UMA U ONPABOAHUM
nobyoama. Takolhe, § 7. Ayctpujckor rpaljanckor 3akonuka u3 1811. rogune ynyhyje ce cyamja na cinydaj
KOjH Ce HEe MOXE paclpaBUTH HU TyMauemheM HH aHAJIOTH]OM ,,Tpeda MPecyIUTH [0 HayeIuMa NpUPOJHOT
mpaBa ¢ 003MPOM Ha OPIKIBUBO MPHUKYILJbEHE U 3peno pacyhene okomHocTu . HecyMmBHBO je 1a y ,,Hauena
MPUPOJHOT IpaBa‘ Ha MPBOM MECTY CNajiajy MpaBAa U IMPaBUYHOCT, a Ja ce ,,0pMKIBUBO MPUKYIJbEHE U
3pesio pacyleHe OKONHOCTH® OJHOCe Ha CreUU(UYHOCTH KOHKpeTHOr ciydaja. (Boxxumap Mapkosuh,
Cybheme 1Mo mpaBUYHOCTH y OMINTEM U y apOUTpakHOM mpaBy, [Ipasnu swcusom, 6p. 2/1986, ctp. 136. u
137) ¥ un. 15. pagHor tekcra ['pahanckor 3akonmka PemyOmmke CpOmje, kKoju je 3a jaBHY pacmpaBy
npunpemmna Kommucuja 3a m3pany ['pahanckor 3akonuka Bmage PemyOmmke Cp6uje (beorpan, 2015),
npensubeHo je: ,,AK0 HeMa ycJIoBa 3a MPUMEHY 3aKOHCKE aHaJIOTHje MpuMeHHhie ce, y CKIaay ca OCHOBHUM
HaveanMma 3aKOHHKA, PEIeHke KOje je y JaTUM OKOJHOCTHMA IPaBUYHO.

3a mpaBeqHO Jenamke HUje HYXKHO Ia ce Jelia IIpeMa HeKoj OIMIToj HopMH, Beh ce Moxe, of ciry4aja 1o cirydaja,
y3umajyhu y 003up cBe KOHKpPETHE OKOJHOCTH, CBakOME IaBaTH OHO IITO My npumana. Mebhyrtum,
JIeTIaTHUK KOJU TEXH MPaBIM TEXHU U Ja KETrOBO IOCTyName Oyze JOCIEAHO U HETIPUCTPACHO Y UCTUM HIIH
cnmYHUM cuTyanrjama. Ctora rmpaBeHUK HACTOjH J1a CBOj€ JeJame, Npe Wi KacHHje, 3aCHyje Ha OMIITEM
npaBmwiry koje he My oMmoryhuTH na jeJHOCTaBHHj€ HETO Ka3yMCTHYKH IPAaBEAHO Jejia W Jla y HCTHM
cilyyajeBUMa JIOHOCH HcTe ojinyke. Yak M Kaja ce o/uryka JOHOCH 0e3 ociamama Ha rmocrojeha mpasuia,
TAaKBOM OJUIyKOM C€ CTBapa NpaBO Yy CMHCIY OIIITE, YHAmpeJ I[03HAaTe HOpMe, KOjOM Ce ycMepaBa
MOHAIIIAkEe ICHHUX aJipecaTa U Koja ce nmpuMmemyje Ha Oymyhe ciudne cirydajeBe (cucteM mpereneHara). Ja
n1 hie Mcxo1 CyJICKOT criopa OUTH MpaBeaH, He 3aBucH, Mel)yTum, camo o1 Tora Jia Jii he omIiTe mpaBuiio y
KOHKPETHOM CIIy4ajy OMTH HENpHUCTPacHO NMPHMEHEHO, Beh M 0] Tora Ja JIM jé OHO CYIITHHCKH IPaBEeIHO.
Ca gpyre crpaHe, U caM CyAHja MOXE M3 pa3jiora, Kao LITO Cy HECABECHOCT WMJIM HECTPYYHOCT, TOHETH
npecyy Koja HHUje y CKIIaJly ca CYNCTaHTHBHO IPAaBEJHHUM OIIITHM IPAaBUIIOM. 3a Pa3iMKy OJ OJUIyKa
3aKOHOJIaBIIa, KOj€ MPE/CTaBIbajy MpPaBeIHO JeJamke Ha MOCpeaH, alcTpakTaH HauWH, CYIOBH IIPaBEIHO
JIeTIajy HeTocpetHo, Y KOHKPETHOM CIydajy, Ia ce Moxe pehin /1a je ’iiXoBa yJiora Ba)kKHHUja y OCTBapHBabY
npasze. ['opan ajosuhi, [IpaBna n mpaBo: HOBM OATOBOPH Ha CTapo nuTamwe, Ananu l[Ipasnoe ¢hakynmema y
beoepaoy, 6p. 1/2017, ctp. 90, 91, 95, 96, 98, 100. u 103. PpH. 63. u gaswe.
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CarJIaCHOCT ca HpaB,Z[OM.]'ZG VYBohemeM NpaBUYHOCTH Yy HENOCPEJaH MPaBHU KHUBOT, KpyTa U

afniCTpakTHa MpaBHAa HOpPMa I[IOCTaje CYNTHIHHMja W aJCKBaTHHja UYUTaBOM OOTaTCTBY
Pa3HOJIMKOCTH YMH-CHUYHHX CUTYalHja Koje ce HmoMe Mopajy oOyxBatutu. IIpuberaBamem
NPaBUYHOCTH BOJY C€ padyHa M O EjCTBY BPEMEHA Ha 3aKOHCKE TEKCTOBE, Tj. O €BOJYLUjH
KUBOTHUX OJHOCA KOja HETPEKUIHO JOHOCH HOBE YMILEHUIIC M HOBA CXBaTamba JIPYIITBEHUX
BpenHOCTH. VM MpaBUYHOCT MpencTaB/ba OUTAH E€JIEMEHT IMPAaBHOTI CHUCTeMa 0e3 Kojer HHU
CHI'YpHOCT IIpaBa HHje MOTITyHA, jep jé HElPAaBHYHO MPABO M HECHTYPHO TpaBo. ™2 OCyCTBO
MPABHYHOCTH MOKE KOMIIPOMHTOBATH [PAaBO M BHIIE | Aybsbe Hero HecurypHoct. 28 Ilpurom,
CacBUM j€ OJIBOjEHO MHTAKE Ja JIM je Halla CyJcKa IMpakKca YBEK MMaja M J1a JU JlaHac uMma
CIIyX 3a oAroBapajyhy npuMeHy OBOT ,,MeTalpaBHOT"* IpaBuUIIA.

HckibydnBH 3aXTEBU NPAaBHYHOCTH MOTY MMaTH 3a MOCIEAMIly YTpO)KaBambe Hayelna
npaBHEe CHUTYpHOCTH. MICKYCTBO je moka3asio ¥ Ja mpeBesuKa J103a MPaBUYHOCTH J1aTa OHUMA
KOjU MPHUMEmbYjy MPaBO MOXKE TOBECTH M JO HENMPAaBUUYHHUJUX peIlea HEro Kajaa ce MpaBo
CTPUKTHO TpHMEmYyje. Pa3io3um mpaBHE CUTYpPHOCTH HCTHIIAHUM Cy TNPOTUB cyhema 1o
npaBUYHOCTH joun y g06a Puma. Tako ce Ksuntunujan (Quintilianus), 6panehu, kako 6u ce
JlaHaC PEeKJIo, MO3UTUBUCTUYKY Te3y, IUTa YeMy IIOCTOje 3aKOHH aKO C€ Y CBAKOj MPHIHLU
MOXK€E KPHUTHUKOBAaTH MHUXOBAa CAApPKMHA W TPAKUTH IITAa j€ MPAaBUYHO W KOPUCHO, Ta
3aKJpydyje ga Ou 0e3 mpaBa OMII0 UCTO TaKoO JOOPO Kao M C HEM3BECHUM IpaBoM. DopMaiHO
NpaBWIO j€ W YCTaHOBJbEHO jep IMpaBla HE TOBOPH CBUMa MCTUM j€3MKOM, a HaMma je OHO
notpeOHO na OucMo ca curypHourhy MOIJIM YIpaBJbaTH CBOJUM KHBOTHMA. 2 [Tojenuuu
ayropu ynyhyjy KpuTepujymy MpaBHYHOCTH TFOpKE W OLITpe peuu, HaBoaehu ,,1a je mojam
MPaBUYHOCTH HeoJipel)eH u HeHaydaH, J1a TO y CTBapH U HMJj€ II0jaM HETO JeJTHO POMaHTHYHO
ocehame OJIKke CEeHTUMEHTAIHO] MOe3UjU HEro XJaJHo] U pa30opHuToj Hayuu, ocehame koje

AOBOJU IPaBO Yy OIIACHO II0JbE HpOI/I3BO.TbHOCTI/I“,130 »»Add IPABUYIHOCT 3HAYHU HPOU3BOJBHOCT

1% Jenena Jlannnosuh, IIpaBUYHOCT Ka0 TMOKa3aTelh IpH oapehuBamby H OIMepaBary OOMHTALHOHAX OJHOCA U
Harpt Oymyher 3akoHUKa 0 oOimranujama U yroBopuma, 30opuuk padosa / Ilpasnu ¢axyrimem y Hogom
Caoy, 6p. 4, 1970, ctp. 358.

Boxumgap C. Mapkosuh, [IpaBUYHOCT ¥ NpaBHU MOPEAaK, Apxue 3a npasue u Opywmeene Hayke, op. 1-2
(janyap-¢ebpyap)/1938, ctp. 107.

128 Bosxumap C. Mapkosuh, [IpaBU4HOCT W IPABHH MOPENaK, Apxue 3a npasue u Opywmesene nayke, 6p. 1-2

(janyap-debpyap)/1938, ctp. 107.
129 Hag. npema boxunap C. Mapkosuh, [IpaBuunocT kao mucao u mnpaBHO uckycTBo (IIpemrammano w3

qyaconuca Apxue 3a npagre u opyuimeene Hayke, op. 3 (centembap)/1937), Ilpasuu scueom, 6p. 9-10/1994,
ctp. 604.

%0 Bume o Tome Boxunap C. Mapkosuh, [IpaBuuHocT kao Mucao u mpaBHO McKycTBO ([Ipemrammano u3
yaconuca Apxus 3a npasue u opywimeene nayxe, op. 3 (cenrrem6ap)/1937), Ilpaenu scusom, 6p. 9-10/1994,
ctp. 597.

127
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CyIMjUHY, 1a OCTaje Ha Kpajy YBEK CYOjeKTHBaH M TOJCBECTAH M0jaM C HEjaCHUM KOHTypama
U CEHTHMEHTAITHOM CaJpXKHHOM, Ja CY/M BHILE 10 HMHCTUHKTY HETO 10 pa3yMmy, Ja je AUBJba
6HIbKa KOja PACTE TAMO Tie HeMa MpaBHe CHIYpHOCTH...“."*" AKo GH ce IpPaBHO] CHI'YPHOCTH
Kao MPEACTaBHUKY OIMIITET HHTEepeca U MPU3HAIIO MPBEHCTBO, TO HE 3HAYM Ja Tpeba 0yCcTaTu
OJ TIOKyIlIaja J1a Ce CXOIHHM CPEACTBHMA OTKIAhajy HeraTHBHE CTpaHe (opMaimsMa, - He
n03BOsbaBajyhu 1a ,,cnoBa youjy ayx 3axona,’® jep mpasmunoct ogrosapa He caMo JyGOKO]
JIyXOBHO]j ITOTpebw, Beh mpeicTaBIba i NPAaKTHYHY HEOMXOAHOCT.

YuHM ce 1a MeCTO BUXOBOTI cycpera Tpeba aa Oyne Herae usmel)y, jep ce camo Tako
MOYKE OCTBApUTH 3aXTEB HEONXOJHOI JIBOjCTBA Kora 4uMHE (hOpMaHONpPAaBHA HM3BECHOCT U
ocehame™ mpasuunoctn.'®® TIpaBHa CHrypHOCT M IPAaBHYHOCT HHUCY IOjMOBH KOjU Tpeba
Mel)ycoOHO J1a ce CympoTCTaBbajy, a jOII Mame y3ajaMHO HCKJbyuyjy. HampoTus, muxoBe
dyHnkmje cy komruieMeHtapue. Crora ce Mmoxke pehu 1a cy o6a HeonxoHa mpaBy, ,,Tako Aa
OHO Tpeba 1a TPECTaB/ba CHHTE3y MAKCHMYMa CHTYPHOCTH M MAKCHMyMa IPaBHYHOCTH "

Konuko he To y mpakcu OUTH OCTBapeHO, OCTaje MUTAkE PABHOTEKE M CMHUCIIA 32 MEPY, KaKo

y jJeIHOM JIyaluTeTy mpoHahu MpaBo MECTO U jeTHO] U APYroj IPYLITBEHO] norpe6n.®

131
! By Buie o ToMe Boxunap C. Mapkosuh, [Ipauunoct kao usBop mpasa (IIpemrammnano u3 yacomuca

Apxue 3a npasne u Opywmeene nayke, op. 1 (janyap)/1939), Ilpaenu scusom, 6p. 9-10/1994, ctp. 624.

32 Bosxumap C. Mapkosuh, IIpaBU4HOCT W IPABHH MOPEAaK, Apxue 3a npasue u Opywimesene uayke, 6p. 1-2

(janyap-debpyap)/1938, ctp. 108.

133 Hparospy6 CrojanoBuh, Casechocm u nowmerse y npomemy, beorpan, 1973, crp. 131.

134
% Boxmmap C. Mapkouh, ITpauuroct kao u3sop mpasa (IIpemramnano u3 wacomuca Apxus 3a npasne u

opywmeene nayxe, op. 1 (janyap)/1939), Ipasnu scusom, 6p. 9-10/1994, ctp. 624.

135 WHTYyUTHBHO ,,pa3yMeBame’ MpaBle ycBaja ce y PaHOM JIETUECTBY M OJpakaBa, MaJa HE CaCBHM jacHO,
ocehaj 3a mpaBeHO KOjU JbY U HOCE ¥ ceOu Takopehu o poljema. ,,... Ipupoa je Ouia mpeBuiie Myzapa aa
01 ce OCJIOHMJIA CaMO Ha YOBEKOB Pa3yM U MHTEJIEKT, Ia, jJeJJHAaKO Kao LITO My je IoJapuiia HHCTHHKTE 32
rJIaa ¥ CeKC, TaKO My je momapwia u ocehiaj 3a npaBay u MopainHocT.” O yHHBEp3aJHOM JbYACKOM ocehajy
3a mpaBJy KOju MpeBasuia3u KyaType u emoxe Bui. ['opan [lajosuli, [IpaBaa u mpaBo: HOBH OATOBOPH Ha
crapo mutame, Ananu Ilpasnoz ¢gaxynmema y Beoepady, 6p. 1/2017, ctp. 85. ¢dH. 9. M Tamo HaBencHe
ayrope.

36 By y Tom cmuciy Crnobonan Ieporuh, YroBop kao akT MopaJiHe U NpaBHe HUBUIM3ANH]e, [IpasHu scusom,
Op. 9-10/1993, ctp. CXLI. Bua. takohe Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael
Joachim Bonnell (eds.), Commentary on the International Sales Law: The 1980 Vienna Sales Convention,
Milan, 1987, ctp. 595. map. 3.3.

Ipu Tome, BakHO je mctahu ma rpaHuile MPUMEHE MPABHYHOCTH HUCY UCTE HU Y CBHUM OOJacTHMa MpaBa
IIPaBHUM OJHOCHMA, HUTH y CBHM 3eMJbama u BpeMeHnMma. Bun. Boxumap C. Mapkosuh, [IpaBudHOCT 1
TIpaBHU TOpeNaK, Apxus 3a npasme u opywmeene nayke, op. 1-2 (janyap-debpyap)/1938, ctp. 108.

137

138 Pememe He MOXKe GHTH IPOM3BOJEHO, YCBOjEHO O] CTPAHE 3aKOHOIABIIA HE3ABHCHO O] CTENEHA KOHOMCKE,
MopanHe, (WIo3ocke W TMONUTHYKE eMaHIUIAandje jeqHor apymrTBa. OBH BaHNpPAaBHH YHHHOIIH
HEMHHOBHO YTHYy Ha KapakTep IPaBHOT IMOPETKA W FHXO0Ba PA3IMYUTOCT j€ OYMTIICIHA Y Pa3HUM
cpennHamMa U pazHuM BpemMeHuMma. OTyaa M TpaHUIle KojuMma ce obenekaBa JOMailaj Hadella Mo KoMe ce
YrOBOp MMa HUCIYHHMTH Yy CBEMY KakO IJIACK HHMCY HCTE y CBMM IIpaBHUM cucTeMuMma. Hamportus, oHe ce
MeH,ajy, " CYIITHUHCKHU M IO HAYUHY HCIIOJhaBamkba, ajli C€ MUHUMYM SajCJIHI/I‘{KOF, HIaK, MOXC YTBPIAUTH.
AKO ce TIoTJIe1ajy YIIOpeTHONpaBHA peliekha, Ka0 M KaKo j€ OBO MHUTamke OMII0 PETYNIHNCAHO Y MPOIUIOCTH,
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Y mpaBUYHOCTH Tpe cBera Tpeba BUACTH HAuWMH MpoCcyhHBama, METOJ] TyMmauckkha
npaBa, KOjd, IMOpeI TO3HaBama (HOPMATHOT TO3UTHBHOIPABHOT IMOPETKA W CYBEPEHOT
BJaJamha IMPABHOM TEXHUKOM, IOJpa3yMeBa W MHOIITBO JPYTrUX 3HaWma U OlCHHBaMba
speanoctn.’® Moxe ce crora pehm 1a mprMeHa NpPHHIMIA NPABHYHOCTH IPELCTABIba
KOMIUIEKCHO, alld yjeqHO W KOMIUIETHO cyheme, Koje je 300r Tora W HAJTCKA U
HajOArOBOPHH|HI 00K ,,1esberba mpasae”.*’ TIoTpe6HO je HarIacHTH a TO HHKAKO HE 3HAYH
CCHTUMEHTAJTHO HHUTH HJICOJIONIKO Cyl)eme, 3aCHOBAHO HCKJbYYHMBO Ha HEKO] alCTPaKTHO]
JIOTMH, PEIUTHO3HO], (Hri030(CKO] WM MOJUTUYKO]. TO HHMje HH MPOU3BOJHFHO Cyheme 1Mo

JUYHUM U CyOjJeKTHBHUM MEpWIMMa CYIHje, CaMO y CKJIaJy Ca CBOJUM YBEPEHEM IITa je Y

0J1 PUMCKOT MpaBa Ia J0 JaHac, MOTY C€ YOUMTH JBe KpajHOCTH. [IpeMa IpBoj, yroBOpHE CTpaHe Cy AyKHE
Jia U3BpIIIE CBOje 00aBe3e M OJrOBOPHE CY 3a BHUXOBO UCIYHEHe, 0€3 0031pa Ha MPOMEEEHE OKOJIHOCTH.
Jlok mpema [pyroj, cBaka HaKHaJHA MPOMEHa OKOJIHOCTH TacH WM Mema MpaBHy obaBedy. Msmely ce
Hala3e cxXBaTama Koja, moj ojpeljeHnM yciaoBHMa, BOJE padyHa O YTHI@]y MPOMEHCHUX OKOJHOCTH Ha
HCIYEHhe YTOBOpa M MOpe]| MOIITOBamha OCHOBHOI Havena pacta sunt servanda. Teopujcko objalmbemne
OBHX CXBaTama HHje YBEK KCTO, Mel)yTUM, OHO YIIIaBHOM I10JIa3H OJ1 UJIgje MPaBUYHOCTH, cMaTpajyhu na ce
HE MOXE OIpaBJaHO 3ajJaraTH 3a U3BPIICHE YroBOpa ako Cy CE MOCIe HErOBOT 3aK/bydeHa OKOJHOCTH
TOJIMKO M3MEHHUIIC J1a je HCIyHCHhe o0aBe3e jeMHEe CTpaHe MOCTaNo MPETepaHO OTEekKAHO HIU je 300r
MPOMCHCHUX OKOJIHOCTH YrOBOp H3TyOHMO CBaku cMucao. Kao mTo ce BuaM, MHUTAmkE MPOMEHCHUX
OKOITHOCTH 3a/IUpe, C jelHe CTpaHe, y IPaBUIIO Ja je AyKHHUK TyKaH UCIIYHUTH CBOjy 00aBe3y y CBEMY KakKo
OHa IacH, a, ¢ Jpyre cTpaHe, BOJM padyHa o ocehamy mpaBudHOCTH. Bua. y Tom cmucity CroGomaH
IMeporuh, Packua yroBopa 360r MpOMEHEHNX OKOJHOCTH M HAYeNlo MpaBHE CHUI'YPHOCTH, Hayunu npeeneo,
Beorpan, 1974, ctp. 183. u 184.

39 Bosumap C. Mapkouh, IIpaBmanocT kao ussop npasa (IIpemrrammano w3 wacomuca Apxue 3a npasme u
opywmeene nayxe, op. 1 (janyap)/1939), Ipasuu scusom, 6p. 9-10/1994, ctp. 625.

140 Boxunap C. Mapkosuh, Cyheme mo npasuanoctH ([Ipemrammano u3 gacomnuca Jy2ociogencka adgokamypd,
op. 3-4/1969), Ilpasnu sicusom, 6p. 9-10/1994, ctp. 633. U apOutpu, Kao u Cy/duje PEIOBHUX CY/IOBA,
0JUTy4yjy 110 MPAaBUYHOCTH y OHUM 00JacTHMa M O OHUM IHUTAkUMA T'JIe UX MEPOJIaBHO MaTEPHjaTHO MPaBO
Ha To ynyhyje. Aju y apOUTpa)XHOM IMPaBy C€ OTBapa W jeIHO HOBO W HIMPE MOJbE 3a Cyljere Ha OCHOBY
npaBuyHOcTH. Hamme, mpema npaBuiHMIMMa BehHMHE CTaJHUX apOUTpa)ka CTpaHKE MOTY OBIIACTUTH
apOuTpe 1a JIOoHeCy OUTyKy MPUMEHOM Hauela MpaBHIHOCTH (EX aequo et bono), mito mpeacraBiba U jenHy
MIPUBUJIETH]Y, KaKO 3a apOUTpake, Tako U 3a CTPaHKe KOje Mpell lbUX W3HOCE CBOje CIIOPOBE Ha pelllaBarbe.
On omtyunBama mpeMa MPaBUYHOCTH Tpeda pazIuKoOBaTH oBiamiheme MPHjaTesbCKOT U OJaroHaKJIOHOT
nocpeanuka (amiable compositeur) koje apburap mo0uja carjacHomihy crpaHaka. Y THTamy je
pacIipaBibame CIOpa M3MHPEHEM CTpaHaka IIyTeM oOOCTpaHHMX YCTyINaka, Aakje, NOopaBHameM. A
NIOpaBHakEM KOj€ HE 3aKJbydyjy caMe CTpaHKe, HETro II0 HHXOBOM oBiamhemy apOuTap, CBOjOM, 3a
cTpaHke obOaBe3HOM, omiykoM. bynyhu mopaBHame, merosa o/ulyka uMana 0u OMTH KOMIIPOMHCHA, JIOK
IIpu cyhermy 1Mo MpaBUYHOCTH OJUTyKa MOXKE OMTH M y HEJMHN Y KOPHCT WJIM Ha IITETY CaMO jeJHE CTPaHKe.
OBe ycTaHOBE MIMajy W BHIIE 3ajeIHUYKHX 00eekja, a HApOUUTO TO IITO ce 00e CYNpOTCTaBibhajy cyhemy
stricto iure u mTo UM je obema Kpajia CBpXa H3HANaKeHwe npaBuvHOr peniema. (boxkumap Mapkosuh,
Cyheme Mo npaBUYHOCTH Y OMIITEM U Y apOUTpaKHOM MpaBy, IIpasuu scueom, 6p. 2/1986, ctp. 135, 136.
u 139) V namiem 3akoHy 0 apOMTpa)xH, OJUTyYHBabe 10 MPAaBUYHOCTH U MIPUjaTECKO MOCPEA0BakE Ce He
pasnukyjy, Beh cy obyxBaheHnu mojMom ,,0/yTyka Ha OCHOBY MPaBUYHOCTH . ,,ApOUTPaKHU CyA MOXeE Ja
JIOHECE OJIIYKY Ha OCHOBY IIpaBJie M NpaBUYHOCTH (€X aequo et bono, amiable composition) camo ako cy ce
CTpaHKe 0 TOME U3pHUKTO criopasymene.” (3akon o apourpaxu (Cryocoenu enacnux PC, 6p. 46/2006), qi.
49. c1. 2) Y apOuTpa)kHOj MPaKCH BPJIO ce€ peTko jgoraha Ja cTpaHKe OBJacTe apOUTpe Aa OUIydyjy IO
npaBuyHOCTH. CXOAHO TOME, apOUTPH CKOPO YBEK JIOHOCE OIYKY IPUMEHOM IIpaBa WM NPaBHUX MpaBHIA.
IMox ,,mpaBHUM mpaBWIMMa“ MOJAPAa3yMEBajy c€ M OHA KOja HUCY JIOHEIM JpXKaBHU OpraHd, Beh Heko
HenpxaBHO Teno. Maja CranuBykoBuh, Mehynapoona apoumpadgica: ca odabpanum npunosuma, beorpan,
2013, ctp. 237. macyc 6.1. u ctp. 241. macyc 6.12.
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KOHKPETHOM CITy4ajy HCIPaBHO, Beh MO M3BECHUM OOjEKTUBHHUM, PAIlMOHATHUM U HAyYHUM
KPUTEPUjYMHUMa, Ka0 MTO Cy HJgja JEJHAKOCTH U jeTHAKOT MOCTYIamba, UJeje HOPMaIHOT U
pasyMmHor, Biagajyha apyurTeHa Mepiia BpeaHocTH, ommth uatepec u cir. ! Ipema tome
apryMeHT ,,IpaBHYHO je cam 3a cebe HHUje 0BOJbaH, Oyayhu ga cajapkXu KOMITOHEHTY
penatuBHE HeonpeheHocTH, ma je MoTpeOHO JOMYHWTH ra M ONpaBAaTH HEKUM OJIKUM U
KOHKPETHH]HM O00jeKTHBHIM paziorom.™*? TpeGa TauHO yTBPAMTH IITA je y KOHKPETHOM
ClIydajy TMpaBHYHO, CPAa3MEPHO M aJeKBAaTHO. 3aXTEB IPaBHE CUTYPHOCTH HaJlake Ja ce
KPUTEPHjYM TPAaBUYHOCTH ,,IIPOITYCTH KPO3 CHTHUjE TpaBHE Kamwiape, YMMe OH I0CTaje
Mame audys3aH u Hemsectaw."> Tako ce y m00poj Mepu H3beraBa MPOM3BOJBHOCT CYHA H
yTude Ha popMHpame CUTypHH]je TOJIore 3a oaiyynBame. CIMKOBUTO PEUEHO, HA TOM ITYTY
cyx Tpeba 1a e KOpak Aajbe Of 3aKOHa, aind He Oe3 3akoHa.

VY ob6nacTu YroBOpHOT IpaBa, MPBU U OCHOBHU 3aJIaTaK MPABUYHOCTH je Ja 00e30enu
OCTBAperbe BOJBE CTPaHa. YTOBOPHA OATOBOPHOCT IPOM3MIA3H W3 IpHcTanKa. ™ Xohy, 1akie,
OJIrOBOpaH caM. Y0OH4YajeHo je /1a ce MO30BEMO Ha MpaBay M KaJga ce OJ] HEKOra 3axTeBa
HEITO INTO je 3a Hera MpeTepaHo CTporo M Heodekusano.'** Amm ce mpurom He cme
MO3BOJIMTH 1a ce CyOjeKTHBHE cIaGOCTH jeiHe cTpaHe™ ,,0leHy y pyXo0“ HaKHAaJHHX
00jeKTUBHUX TeIIKoha WM Yak U HeMOryYhHOCTH HMcIymema. AKo HacTymu gorabaj xoju je
OMO MOTITYHO BaH CTPaHAYKHX NMPOMHUILBAA U aKO c€ 300T mera APACTHYHO MEHa MPHPOJIa

YroBOpHOI' pH3MKa, IOCTaBJba CC IIUTALC HOCTOjH JI1 CTBApPHO CarjlaCHOCT. I[a JIn je

141
boxunap C. Mapkosuh, Cyheme no npasuanoctu (IIpemramnano u3 yaconuca Jyzociosencka adgokamypda,

op. 3-4/1969), IIpasnu scusom, 6p. 9-10/1994, ctp. 629.

Y2y g, 782. cr. 2. Ommrer MIMOBHHCKOT 3aKOHHKA 33 Kwaxesuny Lpay opy je nmpemnsubhero: ,,Y Taxome
cyhemy [cyhemwe no npasou u npasuyu, Hat. J. B.] cynuja Tpeda na, onjemyjyhu ca cBake cTpaHe MPHUIIAKE
0CIa, 1Ma3u 0COOMTO Ha TO IITO YaCHM JbYIH JIpXKe Ja je MPaBo, U IITO je Y CKIIaJly ca jaBHUM BjepOBambeM
U TIOIITEHeM, 0e3 KOjuX He Moke OuTH ypenaHa caoOpahaja mehy spynuma. M ako cyamja TO CBe paau IO
JyIIM U CaBjecTH, OH OIeT Tpeba Ja ma3u, KOJMKO je ron Moryhe, n Ha pasyM M MHILBEHE HapoJa WM
paspela Jbyu KOjuMa ¢y OOMYHH IIOCTIOBH T€ pyKe.

3 Cno6oman Ieposuh, JleceT roMHa NpUMEHE W HEMPHMEHE 3aKOHA O OONHTALMOHHM OXHOCHMA, IIpasHu
arcusom, Op. 10-12/1988, ctp. LX u LXI.

144 Cno6onan Meposuh, Komyratnera npasa n HakHaza wrete, Ilpasnu scusom, 6p. 9-10/1992, cp. XXI.

%5 Joseph M. Perillo, Force Majeure and Hardship Under the UNIDROIT Principles of International
Commercial Contracts, Tulane Journal of International and Comparative Law, Volume 5, Spring 1997,
crp. 12.

148 Niparomy6 Crojanosuh, [Ipasa u nmpasHa curypHocrt, IIpasnu acusom, 6p. 9-10/1994, ctp. 664.

147
Hmp. Op3orureto W HECHpeTHO 3aKJbyUeHH YTOBOp, YNpaBJbadka HECTIOCOOHOCT WIIM OpraHM3alHOHH

HeJI0CTalll, TPaHOMaHCKH alleTUTH NpH Npey3uMarmy 00aBe3a Koje ce He MOTY W3BPIIMTH WM Ha BpeMme
WIN yoHimTe, a To je Omo jacHo Beh mpu 3akipydemy yrosopa. Bun. y Tom cmuciy Kapno Kosau, Buma
cujla U MPOMEHEHE OKOJHOCTH y Hamre no0a, [acuux Adeoxamcke xomope y A. n. Bojeoounu, op. 11
(HoBeMOap)/1966, ctp. 20. u gaswe.
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HeodyeknBaHu jaorahaj oOyxBaheH yroBopoMm W Ja JH je Hamepa CTpaHa Owia Ja ce Uy
YCITOBMMA TIPOMEISEHHX OKOJTHOCTH 3aXTeBa HCIyIberme?

JenHa yroBopHa crtpaHa He Ou Tpebajno cama Ja CHOCH TIOCIEIHIIC MPOMEHECHUX
OKOJIHOCTH KOj€ TpeBa3uja3e HOPMAJIHM PHU3UK Ha KOjU ce, mocTtynajyhm ca morpeOHOM
MaKEOM, MOpa padyHaTH Koi yroBopa ommocHe Bpere.™™ Moxaa je To mocimexmua
ocehajHoCTH KOja je Hepa3BOjHA OJ KYJIType W IMBUIHM3AIHjE, alH, Y CBAKOM CIIydajy, TO je
aJITpYI/I3aM.150 Nnak je 60osbe MaTu 1 O0JECHY CaBECT, HETO HEMAaTH je Hukako. > MelhyTtuwm,
MOpaMoO C€ OrpaHWYMTH Ha MPABHYHOCT KA0 TNpPaBHY KaTEropujy Koja MoOpa OCTaTH Yy
OKBHpHMa omnmrenpuxpaheHNX Hadela MpaBa U MO3UTHBHOT MPABHOT MOpETKa, cxBaheHor y

IErOBOM HAJjIIMPEM CMHUCIY, Kao H3pa3a Biagajyhux OpyIITBEHHMX Mepuia BpPEAHOCTH

(aequitas nunguam contravenit legis).

18 Joseph M. Perillo, Force Majeure and Hardship Under the UNIDROIT Principles of International
Commercial Contracts, Tulane Journal of International and Comparative Law, Volume 5, Spring 1997,

ctp. 13.

149 .
[paran [TaBuh, M3BpmaBame yroBopHHUX 00aBe3a y yCJIOBHMa NPOMEHEHUX OKOJIHOCTH — MH(pmanuja xao

pas3JIor 3a pacKuA WIK U3MEHY yroBopa, [Ipasnu sicusom, Op. 9-10/1993, ctp. 1205.

%0 Bun. Busmem lekcrmp, Muemauku mpeosay (HacimoB opurumana: The merchant of Venice, mpeseo:
Benumup XKusojunosuh), beorpaxn, 1963, UerBpru unH, Cuena npsa, ctp. 80. u 81:

»Ayxa: ... [llajnode, cBU Mucie,
U ja To Mucium, 1a cu TH Ha cebe
V3e0 0By MacKy KpBOXEIHY
CaMmo /10 "aca u3BplIeHA; Ta, MakK,
IToka3zaher, oBako MHUCIIE CBH,
Mutoct ¥ 6J1arOCT jOII U3HUMHH]Y
Ho o je oBa, uynHa HaoKo,
CauperiocT TBOja M3HIMHA, T j1a hemr
Kan rmo6y Oynmemr yrepusao —
ITo xune meca Tprosua ToOT jaJHOT —
Tanma He camo r06€ ce oapehm,
Hero hew jour u nojoBuHy ayra
OmnpoctuTH My, TaHYT YOBeuHOIIhy
U nnemenntuMm caocehamem,
A M3 npu3pemha CaMUIIOCHOT ITpemMa
I'ybutky mTo ce Ha B H3HeOyxa
HenaBHo cpyuu, JOBOJBHOM Jia CPYIIN
U najmohHujer Tprosma, a KaIpom
Ja u3a3oBe cayuenrha kan
VY cpumma o KpeMeHa, y rpya’mMa
On camor Ty4a, J1a ra U3a30Be
V¥ Typaxka u TaTapa, quBJbaka,
HecBukiux na ce cammionthy ciryxe.
Csu oaroBop of Tebe, JeBpejune,
OuekyjemMo TIIeMEeHHT.

! Bun. y tom cmuciy Louis Josserand, Eonymmja oarosopuoctu (Ilpeysero u3 Bpanuua, 6p. 7-8/1935, ca
¢pannyckor npeseo npod. bopucnas T. bnarojesuh), IIpasnu srcueom, 6p. 9-10/1992, ctp. 1167.
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Kaga mpaBo mpu3Ha morpeOy 3a yOnakaBameM CTPOrocTd Hadena pacta sunt
servanda, cyouaBa ce ca BeoMa CJIOXEHUM IMpoOJIeMOM, Kako mpoHahu (yHKIMOHAITHO
pemiemhe KojuM he ce TOMUPHUTH CTa0MIIHOCT YrOBOPHHUX OJJHOCA Ca JOBOJBHHM CTEIICHOM
daexenGmmnoctr. > IputukoM oxpeljuBama MOCIeINIa Koje IPOMEHa OKOIHOCTH H3a3HBa,
Kao yCJIOBa 3a NMPHMEHY MHCTHTYTa MPOMEH-CHUX OKOJIHOCTH, OOMYHO CE KOPHCTE MPAaBHU
cragmapau. Cyauju ce J1aje OnIITH mpasall, OCTaBJbajyhu My Ja MPOLIEH! KOju cMHcao Tpeba
NPU3HATH U3BECHO] OJIPENION y BpPEMe OJTyuHBamkba, KOje MOKe OUTH MPUWIMYHO YAaJbEHO O]l
JIOHOIIIEHha 3aKoHa. Tako ce oapehyje aa je ycien mpoMeHe OKOJIHOCTH YTOBOPHA PaBHOTEXKA
OumHO Hapywena, WIA Ja je UCHYyIeme 00aBe3e 3a jelHy CTpaHy IOCTalO0 HpemepaHo
omedicano WK Ja OW jOj HAHETIO npemeparo GeluKkuy 2youmax, WA Ja je UCIymheme 00aBe3e
OTEXaHO WIH Cce 300I MPOMECHCHUX OKOJHOCTH HE MOXE OCTBAapUTH CBpXa yroropa a y
JeIHOM W y JAPYroM CIy4ajy Y TOj MEpH Ja je ouueieoHo 0a y2080p Guuie He 00208apa
OUEKUBAMUMA Y2080PHUX CMpAHa W 0a Ou No onwimem MUULBER) OULO HENnpasUYHO
o0parcamu 2a Ha chazu makeoe kakae je. Ol HAYMHA HA KOjH je OBa MpeTIocTaBka oapehena y
BEJIMKOj MEpHU 3aBUCH OIcer MOTryhe MpUMEHe WHCTHTYTa MPOMEHECHUX OKOJHOCTH, Kao U
CBpXa KOja ce HHME JKEIH OCTBAapUTH, 300r uyera oHa MPEJCTaBJba KJbydaH IO HETOBE

. . . 1
nedunnmmje. V HaBeneHnM (opMylalijaMa He TOCTOjH ,,9apobHa mpermsnoct, ™ amn ce

>y oxmocy

MOXE 3aKJbYUHTH 1a je HYXKHO Ja ce HOBOHACTANA CHTYaluja GHTHO pasiukyje’
Ha OHO LITO je Y BpeMe 3aKJby4eHa yroBopa Ouiio pa3yMHO y3eTu y 003up. [la ju je npomeHa
OKOJIHOCTH MMajla MpOIHUCaHe Mocieauie, GakTUIKo je NMUTambe Koje ce pelllaBa y CBAKOM
KOHKPETHOM  CIy4ajy OpWKJBMBHUM HCIUTHUBAKEM UYWHEHHYHOT CTakba H  OLEHOM
pEeIEeBaHTHUX okomHocTH. ™ V Tome he CYJICKO] TpaKcH HajBUIlIE TOMOhM MUCKYCTBO, jep OHO

156

nojauaBa ocehaj 3a netasme. > MelhyTuM, TOo HCKYCTBO HE Tpeba Ccy/acKe OIyKe Ja ,,yKIelie y

152 Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 483.

153 Bun. Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C. 696, ctp. 711. JlocTynHo Ha:
https://www.trans-lex.org/311200/_/davis-contractos-Itd-v%C2%A0fareham-urban-district-
council%C2%A0[1956]-ac-696/, 07.09.2017.

154 . .
O 6uTHOj (CYIITHHCKO]j) MPOMEHH OKOJTHOCTH (CyujecmeeHHoe usmeneHue oocmosmenbcms) TOBOPH ¢ U Y
ui1. 451. I'pahanckor 3akonnka Pycuje.

5 By, Jenena Ileposuh, TIpomereHe OKOJTHOCTH y CPIICKOM YrOBOPHOM IpaBy H H3BOPHMAa YHH(OPMHOT
YTOBOPHOT TipaBa, Ananu Ilpasnoe pakyaimema y Beoepady, 6p. 1/2012, ctp. 193.

156 YVnpaBo ome serabe Koje je 3aKOHOIABAIl MOPAO JIa , 3aHEMApH™ YCIIOCTaBIbajyhu MpaBHIIa 3a HU3 CIMYHAX
ciydajeBa, y3umajyhu y o03up 3ajeTHUYKe U OMIITe I[pTe, Kako OW MpaBy OCUTYpao M3BECHY CTAOMIIHOCT U
00e30e110 MpaBHY CUTYPHOCT. UMHU Ce KOPUCHHM YIIO3HATH CE M Ca TOKOBMMa IPABHE MHCIIH y APYTUM
3emsbama. HapouuTo y oHMMaA y KOjuMa Cy HACTaJId U pa3BUjaH Ce ,,[1032jMJbEHH MOjMOBHU ‘. 3HAYAjHO je
BHUJCTH KaKO Cy OHM TyMau€HH, KaKaB UM j€ JaT CMHCA0 M Caapkaj. ThuMe ce MOr'y carjeiaTH OCTBapEeHU
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KaMeH* ¥ CYJICKY IIPaKCy YUMHHU HEOCET/HHMBOM Ha 3aXTEBE BPEMEHA Y KOME OCTBapyje CBOjY
MUCH]Y.

Ornpesan 3akoHonaBan he paguje Ha ceOe mpeysetn aa GopMysuIne Kaaa je Moryhe
oJCcTynuTH onx obaBe3yjyhe cHare yroBopa, HEro Ja Taj TEXKakK 3aJaTaKk y IYHOM OOUMY
IPENyCTH CYJCKO] mpakcu. MelyTuMm, mo mpupoau CTBapH, noTpedHe ycioBe Huje moryhe
CBECTH Ha IOCBE Mpenu3Ho oapeheHy BennumHy, Beh camo JaTW OCHOBHE MOKaszaTesbe y
yijuM OKBHpHMA he cyn OWTH IykaH Ja mpoHalhe aneKBaTHO pelieme. TeXmoM Ja ce ,,Io0
CBaKy IIEHY yJlora cy/ia CBeJie Ha ayTOMaTCKO IMOCTYIamke PYIIU Ce TEOPH)jCKO-HHUjaHCHpaHa

157

MHCao U ryOu ce U3 BUJa UJieja Koja ce Hajla3u Y OCHOBU OBOT IMPaBHOT MHCTUTYTA. ~ IIpema

TOME, KOHKPETHO OCTBapUBamE MpaBje je Moryhe camo y3 3ajeHUYKH pajl 3aKOHOJABIA U

cyna. [IpaBo moapasymeBa mpaBibeme n3Gopa.'*®

[IpBO, Ha ancTPakTHOM HHUBOY, a 3aTUM H
NPUIMKOM ITPUMEHE OIIITET MpaBuiia Ha KOHKPETaH cirydaj. Mopa ce npeBasuhi ,,0ncecuBHa
norpeba‘“ 3aKOHOJIaBHE BJIACTH, ajlk U JOOPOTr Jena MpaBHE TEOpHje, 1a Ce KpeaTuBHA YIora
cyla U MOryhHOCT &a CcBakW cilydaj Oyne pemeH ¢ 003MpoM Ha CBE OKOJHOCTH U IpeMa
BPETHOCTH €JIEMEHATa KOjU Ta CauubaBajy OTpaHMYe HAa Mepy Koja y IMpakcH ,,BepOBATHO
nehe mpencraBbaTH Temkoly* HAIMM CyIOBHMA, ™ jOII YBEK ,,HENPHIPEMIbCHUM® 3a
NPUMEHY MPaBHUX CTaHAapJa Kao INTO Cy IPaBUYHOCT, CABECHOCT W TIOMTCHC WU

pa3yMHOCT. Y TPaKTUYHOM CMUCITY, OBH CTaHAApAM OJAPakaBajy ,,HENOJOOHOCT 3aKOHA Ja

CC BbHUMC ,,CBe“ peryiunie u, crora, HCONXOAHOCT HOCTOjaI-La (1)JI€KCI/I6I/IJ'IHOI‘ U UCTOBPEMCHO

pesynratu (MO3WTHBHU M HETaTHMBHM) M HEIITO HAay4YWTH M Ha Tyhem HMCKycTBY. Jep Mako je COICTBEHO

HCKYCTBO Haj00JBE, OHO je HCTOBPEMEHO U HajCKYILbE.

157 .
"'V toM cmuciy ,,ka0 1a ce Hamehe 3aKksbydak: rpy0sba 3aKOHCKA pellierba Cy IMpUMEepeHa u rpy0oj mpakcH, a

¢unurpaHcko pasyheHa npaBHa MHcao CyOIMMUpaHa y 3aKOHCKA pellerna, Moryha je Tamo, Ize je u Cyacka
npakca takBa. CaMo Tako IoBe3aHa TeopHja U Mpakca, MOTy JOCTHNM HEONXO/HU CTeleH yckiahenocrH...
Cnobonan Ileposuh, [ecer ronuHa nmpuMeHe ¥ HempuMeHe 3aKOHa O OONUrallMOHMM OIHOCUMA, [IpasHu
arcusom, Op. 10-12/1988, ctp. LXIII.

%8 Martijn W. Hesselink, The Principles of European Contract Law: Some Choices Made by the Lando
Commission, Global Jurist Frontiers, Volume 1 (2001), Issue 1, Article 4, ctp. 2. u 3.

9y m3BecHoj Mepu, oBakBa moTpeba ce 3aCHMBA HA HIy3UjH, MOLITO M3 KAPAKTEpa CHCTEMa OMIITHX TPaBHIA,
KOja TpeJCTaBJbajy MPaBHU OCHOB OJUIyKe Yy II0jeJMHAYHOM CiIydajy, Mpou3wiasu na he cyn mopatu na
TyMaud U KOHKpETH3yje OBa MpaBuiia, Na MOHeKaJ U Jia UX JONyHYje U JOHEKIIe ,,UclpaBiba’, win bapem
Jajbe pas3BHja, Kako Ou pemno mpobieme HeoapeheHOCTH, MPaBHUX MpPa3sHUHA U KOHTPAJAUKTOPHOCTH.
[Ipurom ce Mopa UMaTH Ha yMy Jja 3aKOH He Ou OMO0 3aKOH aKko He OM 3a MHOTE CHTYyaIlfje capKaBao jacHa
U TIpeIu3Ha pemema. Y MPOTUBHOM, YIECHHIIM Y MIPaBHOM MpoMeTy Tpebano Ou cTaiHo Aa ce obpahajy
Cyly WIH Jla TpaXe y CYJICKO] MpPakCH peliema 3a MpaBHA MHTamka KOja MOTY HCKPCHYTH Y HHUXOBHM
onHocuMa. 3akoH Tpeba ma omoryhu ma ce n30erHy CIIOpOBH, a HE J]a MX W3a3MBa CBOjoM HeoapeheHomhy.
Ja nmm y natom ciydajy 3akoH Tpeba J1a caapku NMpelnu3HO pellemhe Win je 0oJbe Jja ce OrpaHudyM Ha
TIOCTaBJbabE OMIITHjE TUPEKTHBE, 3aBUCH YMHOTOME 0J] CaAAp>KUHE M MIPUPOJIE OTHOCA, ATk U OJ1 TOTa KaKBH
Cy M3IIIeNN 32 HEroBy CKOpWjy eBonynujy. Bun. Muxauno Koncrantunosuh, Obnucayuje u yeoeopu:
Cxuya 3a 3axonux o obaueayujama u y2oeopuma, beorpan, 1969, IIperxonue Hanomene, ctp. 9.
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% ouexmBama TpHBpenHHX Ccybjekara ga Cymmje

. 161 . 162
apOuTpu pearyjy epukacHo ¥ motpely 1a ce jaBHU U IPUBATHU UHTEPEC ,,TIOMUPE.

06p0 e MHUCAHOT TIPABHOT OKBHPA,'

Mako mjean IpaBHE CHIYPHOCTH HPEACTABIbA]y jaCHE M NPELHM3HE PaBHE HOpME,
KOHIIETIIMja HHCTUTYTa MPOMEHEHUX OKOJHOCTH MCKJbY4Yje CBAaKHM KPYTH CIUTET U 3aXTeBa
THIKY IIpaBHY (GOpMYITy KojoM ce omoryhasa cymy na J0Hece HETHCXOHy OamyKy, " u TiHM
NyTeM cadyBa ayTOpUTEeT (OPMAJHOT TMpaBWiIa W TMPYXKH 3a0BOJBCHE INPAKTUIHUM
notpebamMa M 3aXTeBHMa HPaBHIHOCTH.™> 3amto HHEMO Te cpelie Kao Heke Halle KOJere H3
NPUPOIHUX HayKa, KOjU 3aKOHE MOry Ja HCIHCYjy OpojeBuMa? JIMMMTAIHO CHUMAE
npeTBapa M3y3eTHO M3HHUjaHCUpPaHE 3BYKe CUM(POHHjE y caMoO JBa Opoja — HyJa W je/aH.
Moxna hemo ¥ MH npaBHHIM MOhHM jeqHOra JaHa Ja KOPUCTUMO OBY TEXHOJOTH]jy. AJU J10
Tajza, MOpaMo PAJUTH ca ,,TYIIUM, HETIOY3IaHUM alaToM", 4aK U 3a CBAKOJHEBHY yrnoTpedy, a

166

TO Cy peud.” VYHuU(UKanuja npaBa Ha MelyHapoJHOM HMBOY IOjayaBa OBe TewIKohe.

[IpaBuna tpeba na UMajy jacHy CTPYKTYpY, Aa OyIdy pealucTHYHA M MpaKTHYHA U, y HITO je

180" rekcHOHIHOCT ¥ IpPaBHA CHIYPHOCT, Y3 NPAKTHYHOCT, YIPABO UHHE ,,TPOCTPYKY MOTPeGy™ 3ajemHuie
TproBara (societas mercatorum). (Bua. Klaus Peter Berger, The relationship between the UNIDROIT
Principles of International Commercial Contracts and the new lex mercatoria, Uniform Law Review,
Volume 5 (2000), Issue 1, ctp. 154) Ca mpyre ctpane, MOCTOjU ,,yIOPHO* MHIBEEE Ja j& MOCIOBHO]
IpaKcH MOTpeOHA CHI'YPHOCT BHUILE O NPaBUYHOCTH: BaXKHHjE je TAYHO 3HATH ,,IUTa je MPABO™ HEro na
pelIeme CBaKOr KOHKPETHOT ciiydaja Oyze IMOITeHO 3a o0e crpaHe. 300r Tora mpaBWiia MOpajy OWUTH
»aBpcra u 6p3a“ (hard and fast rules). Bume o tome Bua. Martijn W. Hesselink, The Principles of
European Contract Law: Some Choices Made by the Lando Commission, Global Jurist Frontiers, Volume
1 (2001), Issue 1, Article 4, ctp. 20.

181 TIpuBpennn cyGjexTn ouekyjy ox MeljyHapoiHe TproBHHCKe apOHTpaxke: Gp3WHY, jeJHOCTABHOCT, INTO j&
Moryhie HIXe TPOIIKOBE, MPAaBUYHO pelieie U nosepsbuBocT. Bun. Eric Robine, What Companies Expect
of International Commercial Arbitration, Journal of International Arbitration, Volume 9 (1992), Issue 2,
ctp. 31. u nasee.

62 Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 489.

1 . : .
%3 JacHo je 1a je IPHIMYHO BHCOK HUBO alCTPAKIMje yIIABHOM HeM306exkaH KaJa Cy y IUTamby PAaBHA IPABUIA
HaMemweHa 3a ,,Mel)yHaponny ynorpedy*.

1o Bprera Kpyss, Komenrap y3 wnan 133, y: Komenmap 3axona o obaueayuonum oonocuma |, pemakropu:
Bopucnas T. baarojesuh, Bpnera Kpyss, beorpaz, 1980, ctp. 352. Bua. y Tom cmuciy takohe Principles of
European Contract Law, Parts | and Il — Combined and Revised, Prepared by The Commission of
European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, komenTap A y3 i 6:111, ctp. 323; Alexei G. Doudko, Hardship in Contract: The Approach
of the UNIDROIT Principles and Legal Developments in Russia, Uniform Law Review, Volume 5 (2000),
Issue 3, cp. 507.

1% B, y Tom cmuciy boxkunap C. Mapkosuh, [IpaBiuunoct kao Mucao u npaBHo uckyctBo (IIpemramnano u3
yaconuca Apxus 3a npasue u opyumeene nayxe, op. 3 (cenrem6ap)/1937), Ipaenu scusom, 6p. 9-10/1994,
ctp. 603.

166 John Honnold, The Sales Convention in Action — Uniform International Words: Uniform Application?,
Journal of Law and Commerce, Volume 8 (1988), Issue 1, ctp. 207.
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moryhe Behoj mepu 6e3 ,,0TyheHnx obimka®, mpucTynadyHa He caMo MPaBHUKY, HETO U CBUMA
. . 167
KOJUX Cc€ Ty, 0€3 HAapOYUTOT 00jalllibaBamka O]l CTPAHEe CTPYIHhaKa.

. 168
[Tojam mpaBUYHOCTH TOJpPa3yMeBa CIIOCOOHOCT PAa3JIMKOBaWa, ~ Kao U LIUPOKY

69 .
IITO HEMHUHOBHO HOCH ca cOOOM H MOFthOCT CYIHJCKE

JINCKPELMONY BIacT Cyxmje,’
npousBosbHOCTU. Pazyme ce, TO He 3Hauu Ja CyJ UMa ,,0/IpelieHe pyKe™ 1 HeorpaHHueHy Moh
y ,JeJbebYy MpaBlae”, Ja Cy OIEHa U pEIICHE CBAKOT KOHKPETHOT Cliy4yaja IMperyIiTeHH
JUYHOM Haxohewy M caMOBOJBM cynuje, jep OM ra TO IPETBOPWIO y 3aKOHOJABLA U
npeicTaB/baio OM aTak Ha Hadeno npaBHe curypHoctd. Kpehyhu ce usmely ,.cnemnor
JUTEepanu3Ma‘ u ,,KaBaJbePCKOI 3aHEMapHBamba texcra,'’® ocmonarn 3a CBOJy OJUIYKY CYA
MOpa MOTPAKUTH y O0jeKTUBHUM KPHUTEPHjyMHMa KOjU MPOM3HMIIA3€ M3 MO3UTUBHOMPABHHUX
IpoIKca, ajld U U3 JyXa LEJIOKYIHOT 1paBa, KOjU HUje HEIOCPEAHO U3PaXKEH CIOBOM 3aKOHA.
To HecyMIBUBO 3axTeBa JOAATHU HAIOp CYJCKE Mpakce MPUIMKOM oJpehuBama caapKuHe
yIOTpeOJbEHUX 1T0jMOBA Y CBAKOM KOHKPETHOM CITy4ajy, jep yIOopeao ca ONMITomhy mpaBHIX

ImpaBujia Tpe6a Ja pacTe U aKTUBHA yJiora cyjia. Hpen THM 3aJaTKOM OHa C€ HC CMC HHKaJda

noByhu, jep ympaBo Te Teuikohe mpejicTaBibajy IeHY KojoM ce o0e30elyje ocTBapuBame

%7 0 oBome HapoumTO TpeGa BOXMTH padyHa NPHIMKOM CTaHAApAM3AlMje NpaBa HA MelyHapOZHOM HHBOY.
(Bux. y rom cmucty Comments by Governments and international organizations on the draft convention on
the international sale of goods (A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March 1977), Hungary, y:
Yearbook of the United Nations Commission on International Trade Law, 1977, Volume VIII, ctp. 118.
map. 4) [IpaBHUIHN pacnonaxy 0OMMHOM IIOjMOBHOM amapaTypoM H CIIyKe ce TOceOHOM TEPMHHOIIOTH]jOM y
KO0jOj peYH HEepeTKO MMajy 3HAuCH¢ PassIMYMTO O HHXOBOI 3HAYCHa Y CBAKOJHEBHOM roBopy. Tume ce
oMoryhaBa BpIO cakeTo M3pa)kaBame, HE YBEK pasyMJbHBO HENPaBHUIMMA. 3aKOH Tpeba na Oyae Tako
CacTaBJbCH JIa Ta MOTY YHTATH U PAa3yMeTH W HECTPy4YHa JHIa Koja he ce 6aBUTH MOCIOBHMA PEryJIUCAaHUM
y meMy. To ce mocTike Hajupe n3deraBameM CTPyYHE TEPMUHOJIOTHjE U ONIMCHBAKBEM OHOT'a IITO CE HHAYE
Mely cTpyumanuMa o3Ha4yaBa jeqHOM pedjy. Pasyme ce, Texmba 3a MOIyJapHUM U3pakaBambeM He MOXeE ce
CHpoOBeCTH 10 Kpaja. V3BecHa KoJMYMHA CTpyYyHE TEPMHHOJIOTHje He Moxe ce u3behu. Yocranom, 3akoH
Tpeba na Oyne pa3yMibMB, a HE Jia y4ECHHKE y NPOMETY Hay4u npaBy. Buj. Muxanno Koncrantunosuh,
Obnueayuje u yeoeopu: Cxuya 3a 3axoumux o obaueayujama u yeosopuma, beorpan, 1969, Ilperxomane
Harmomese, cTp. 9. u 10.

188 Jom je Llemsyc (Celsus) roBopuro xa he 1o6ap cy/mja JOHOCHTH PasIHYHTE OIyKE ¢ 0O3HPOM Ha JHYHOCTH H
oxonuocTH (Boxkumap C. Mapkosuh, [TpaBuunoct kao u3Bop npasa (IIpemrammnano u3 yaconuca Apxue 3a
npasne u opywmeene nayke, 6p. 1 (janyap)/1939), Ilpaenu scusom, 6p. 9-10/1994, ctp. 618), jep je mpasaa
JEAHAKO MOCTyNamke ca jeJJHAKUM CTBApUMa, a HEjeHAKO MOCTYNamke ca HejelHaKUM CTBapuMa, CPa3MEpHO
BUXO0BOj HEjeTHAKOCTH, U JaBamke CBaKOME OHOTa 1mTo My npumana. boxumap C. Mapkosuh, O ogHOCHMAa
IojMa TpaBJie ¥ pa3BHUTKa Mo3uTHBHOT npasa (M3Box n3 moxropcke auceptanuje boxxumapa C. Mapkosuha
0] HACIIOBOM ,,Essai sur les rapports entre la notion de Justice et [’élaboration du Droit privé positif,
Koja je omOpameHa u myonukoBana y [Tapusy 1930), Ilpaenu scueom, 6p. 9-10/1994, ctp. 596.

169 Boxumap C. Mapkosuh, [IpaBuunocT kao m3Bop mpasa (IIpemrammano w3 vacomuca Apxue 3a npasne u
opywmeene nayke, 6p. 1 (janyap)/1939), Ipasnu scusom, 6p. 9-10/1994, cp. 618.

70 Michael Bridge, The CISG and the UNIDROIT Principles of International Commercial Contracts, Uniform
Law Review, Volume 19 (2014), Number 4, ctp. 626.
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yjeja MpaBie M NMPaBUYHOCTH, KOjUMa C€ MPABO HHCIHPHILE U KOje MPEACTaBbajy OHAj
,»JIyOJbU PA3IIOT KETOBOT MOIITOBakha U HErOBE IPUMEHE Ha YTOBOPHE oxnoce*. !

Cynuja je 1mo3BaH, U TO je HerOB IVIABHU 3aJIaTakK, Ja YCIIOCTaBU HApYIIEHY jeTHAKOCT,
OIHOCHO CPa3MEpHOCT, Tj. 1a BACIIOCTABH TpaBy. > OH MOpa GHTH YMEIIAH Ja U3 IPaBHIX
MpaBuUJia ¥ Hayella Koja My CTOje Ha pacrojaramy H3Bee pelieHkhe npumiaroheHo morpedama
BpPEMEHa, ca MHOTO CMHCJIa 332 IPAKTHYHY CTBapPHOCT, U TAKO OMOTYNHUTH ,,/1a TIpaBO €BOIyHpa

173 .
U TOpeJl HEMOMUYHOI 3akoHoAaBcTBa™.” '~ Jlpyro je mutame Aa Ju cy AoMahu CyI0BU

1 ‘Bophe Yobeswuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 61. ,,... IpaBo y HEeTUHM... Aa OyAe HETPEKUIHO HAIMAjaHO MOPAJIOM KOjU MPEICTaBIba
uHTerpumyhn ¢akTop y APYOITBY, KOjH Aaje OpPHjCHTAIN])y IPAaBHOM MOPETKY Ka HCIYHCHY Haeana
NpaBUYHKUX pPeIlera, Koja 0e3 onmupama NPUXBATajy OHU YUjH Cy MHTEPECH MOTOleHH TaKBUM OJTyKama.
(dparosey6 Crojanosuh, 3Hauaj 1 (pyHKIMja OMITHAX Hadela 3aKOHA O OOJMTalHOHUM OJHOCHMA U FUXOB
yTHIA] HA CYIACKY Tpakcy, [Ipaenu owcusom, 6p. 10-12/1988, ctp. 1347) V § 2. Cpnckor rpahanckor
3akoHHKa U3 1844. ronune 6uio je npensulheHo: ,,Y 3akOHHKY OBOM HPOIMCAaHK Cy 3aKOHH rpaljaHcku Kao
[OCTOjaHa MpaBwiia paay mpapae u npaswuie...” Jok je y § 8. OWao maTo ymyTcTBO J1a ce 3aKOH, aKo Ce He
MOJK€ NPOTYMauuTH Ha APYr'M Ha4MH, TyMaud OHAKoO ,,KaKo ce ca OCHOBaMa 3ApaBor pa3dyMma W NPHPOIHE
mpaBuiie ciaaxe. O moceOHOT je 3Ha4yaja y oBOM morieay @wi. 782. ¢r. 1. Onmrer UMOBHHCKOT 3aKOHHKA
3a Kwaxxeruny Lipuy ['opy, y koMe ce uctude na: ,,Temesb je, pasymuje ce, U 3aKOHY U 3aKOHUTY 00UYajy,
npaBla M MpaBHIa, Te KaJ cygall CyAW IO MPaBUIMMa y3eTHM M3 3aKOHa WM M3 3aKOHUTa 00H4Yaja, OH
CBAaKaKo pajJy Ha OCHOBHU NpaBae M mpasuue. Mmak, mpaBmia 1mo kojuMa oH cynd, Beh je 3akoHomaBan u
HapOJHH )KUBOT OTya u3Beo. Tek, Kag HU y 3aKOHY HU Y 00MYajy HeMa NPHINYHA IPaBUIIa 32 HEKH 110Cao,
a Huje ra moryhe Hu momoOjeM [anarocujom, Ham. J. B.] wahu, mpaBma u mpaBuia MOCTajy 3a Cynia
HETIOCPETHAM M3BOPOM, M3 KOTa OH IpaBlie Tpeda Ja LpIie CBOje MPaBIiIo, IpeMa 0COOMTOj IPHPOIH OcIa
koju ce cynu. Ta ce paama u 30Be: cyheme 1o npapau U npaBunu.” ,,Pehin ma HUNITA HUje MpaBeIHO WM
HEMpaBeJHO CeM OHOra INTo Hapel)yjy nim OpaHe NO3WTHBHU 3aKOHHM, TO 3Ha4yM pehiu Ja mpe Hero mro je
HalpTaH KPYT CBU MOJYNPEYHUNIN HUCY Onnu jenuaku. Tpeba, nakie, Mpu3HaTH OHOCE IIPABUYHOCTH, KOjJU
Cy MOCTOjalid Tpe MO3UTHUBHOT 3aKOHA KOjU MX ycmoctaBiba.” (MoHuTeckje, [Jyx 3akona, |, 1. Ha. npema
Pagmuna Kosauesuh Kymrpumosuh (yp.), 31oynompeba npasa: 36opnuk padosa, Hum, 1996, ctp. V) Y
Pa3BHjEHOM CaBPEMEHOM CBETY KOjH je yCIeo ,,J1a ¢c€ BHHE Y BaCHOHY", 0BO Ou Tpebaso ma Oyie, caMo 1o
cebn, pasymspmBo, kao Beh o0Oe30eleHa NpaBHOIMBIIIM3AIMjCKA TEKOBHHA, A CE OMINTH 3aKOHCKH
TEKCTOBH JICKJIapaTHBHOT KapaKkTepa O IOBE3aHOCTH MpaBa U MpaBJie U HarlallaBambe Ja CyJ CyIH YBeK ,,[0
MIpaBIU U MpaBHIU Mory (?) cMaTpaTu cyBUIIHUM. Y1I. Baga Penmyomuke Cpouje — Komucuja 3a uzpany
I'pahanckor 3akonuka, I'pahancku 3akoHmk PemyOmmke Cp6uje, Pagan Texct — [lpumpeMibeH 3a jaBHY

pactpaBy, ca alTepHATHBHAM Tpeano3uMa, beorpam, 2015, wn. 2.

72 Nanuno Bacra, IIpaBegHOCT Kao BpiuHa cyauje, buimen cydcke npakce Bpxosnoz cyoa Cpouje, 6p. 4/2002,

crp. 11.

7 Bug. y Tom cmuciy Louis Josserand, Esosnyumja oarosoproctu (mpeyseto us Bpanuua, 6p. 7-8/1935, ca
¢paniyckor npeseo npod. bopucnar T. bnarojesuh), IIpasuu scueom, op. 9-10/1992, ctp. 1178. Bun.
takohle Muxauno Koucrautunosuh, Obaucayuje u yeosopu: Crkuya 3a 3axonux o obaueayujama u
yeosopuma, beorpan, 1969, IIperxonue namomene, ctp. 9. [ToTpedHO je na nmpaBHAa mpaBuia Oyay T0BOJFHO
¢dekcubmwiHa, 0e3 CYBHUINHUX J€Tahba, KaKo OU ce y3elie y 003Hp CTaJHO MPOMEHJBHBE OKOJHOCTH KOje
MPOM3MIIa3e M3 TEXHOJIOIIKOT 1 eKoHOMCKOT pa3Boja. (Bux. UNIDROIT Hauena 1994, VBon, crp. Viii u 4.
1.6 ct. 2; Principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by The
Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh
Beale, The Hague, 2000, YBon, ctp. Xxvii u wi. 1:106. Buxa. takohe Konsenumja YH o yroopuma o
MmehyHapoaHoj npoaaju pobGe, wi. 7. cr. 2) W Banrazap borummmuh je nucao o notpedbu ma cyauje cxsare
OCHOBHE TIOCTaBKe KOJIeKca ,,Kako Ou ce cyoBH (OpMHpPaIH, MAJIO 110 MaJo, Kao TJIaBHHU U 3paBU OpPTraHH
nasber paszBoja npasa [y Lproj Iopu]“. (Bua. U3Bemraj Banrazapa bormmuha munmnctpy mpocsere Pycuje
Humutpujy AuapejeBuuay Tomctojy o paxy Ha 3akoHHUKY y TOKy 1879. rogune) Cymuje ce Mopajy crapaTu
Ja ,,lbUXOBO INPaBo* OyAe y CKIIaly HE caMoO ca NMPaBHUM MNpaBHJIMMa KOjUMa CE PeryJiiie KOHKpeTaH
ciy4aj, Beh u ca mogynupyhum npaBHMM Hadenuma. Kaj wma BuIlle Hadena, 4€CTO CYNPOTCTABJHCHHX,
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JI0paciv TaKBOM 3a/1aTKy. JETHO OJ1 CpejicTaBa 3allTUTE OJ1 MPETEPaHOT MpaBHOT (popMann3mMa
U ,,CKY9CHUX U YCKOTPYAHX" Cy[Hja, ajdu ¥ Ipe TOTa, OJ1 KaHAuaTa HEYMEPeHHX aMOUIIHja U
CKPOMHHX CIIOCOOHOCTH, JECTE MaKJbUB MOCTYIAK BUXOBOT H300pa U KaCHHU]Er HaNpeA0Bamba,
Kao ¥ OpraHM30Bamk¢ KOHTHHYHWPaHE M 00aBe3He OOyKe W CTpydHOr ycaBpiiaBama. Cyamja
Tpeba na Oynme modap MmpaBHUK, MaKIie MPaBHUK KOjH JOOPO MO3HAje 3aKOHE U IyX mpaBa. OH
y OBOM ciy4ajy Tpeba Ja Mo3Haje OOJMTalHOHO MPaBO, MPUBPEIHO MPaBO, MelyHApOITHO
TPrOBHHCKO ITPaBO, OCHOBE €KOHOMH]jE U HayKy o (pmHaAHCHjaMma, jep je cBe To, cupemajyhu ce
3a CBOj IMO3UB, jows Ha ¢axyrimemy yyuo. Tama, nako HUje HU TProBall HU NPUBPEIHUK, Hehe
My OWTH TEIIKO Ja C€ y JaTOM MOMEHTY VYIIO3Ha ca KperameM jaomahe u mehyHapomaHe

174

TProBHHE, TEHACHIMjoM Oep3u W (QIyKTyalMjoM BaJyTHHUX KypceBa..  He cmemo ce

175
HUCY KaJApHu da CaMU 110 cebu u3MeHe

yJbYJbKHBATH HIy3UjaMa, jep HH ,,CaBPIICHH * 3aKOHU
jemo mpymrBo,'’® ako ,dyBapn‘ HMXOBMX HOPMH HHCy Ha oxroapajyhoj, mpe cmera,
MOpaJTHO] BHCHHH, CIIOCOOHHU Ja Jienyjy 0e3 MKaKBUX OrpaHHYera (HEPUMEPEHOT YTHIja,
NPUTUCAKA, TPETHU M MeEMIamka, HEMOCPEIHOT WM TOCPEIHOr, O]l CTpaHe OWIIo Kora,
yKJby4yjyhu u oprane yHytap npaBocyha). CyacTBo Mopa OMTH TakBO Ja Ha euKacaH HaYuH
npuMeRyje JTIOHETe Ipomnuce. Y TOM CMHCIY, CyJCKa BJIACT je HENOTIyHa M He3amTuheHa
YKOJIKO C€ HE OCTBapYjy beHe 00€ KOMIIOHEHTE: MHCTUTYIIMOHAIHA U IIEPCOHAITHA.

Temkohe koje ce jaBibajy y MPaKCH MOCISANIA Cy YHEHESHUIIE /1A j& Y CYIITHHH OBOT
NPaBHOI MHCTUTYTA 3aXTEB Jia CE NMOMHUpPE M JOBEAY Y CKJIaJ OCHOBHA Hayeja YrOBOPHOT

npaBa. Ctora 3aKoHOJaBall /1aje Cyay J10JlaTHa yIyTcTBa Kojuma he ce pyKoBOAUTH U KOjUMa

ce 00e30elyje Bullle npaBHE U3BECHOCTH M CUTYPHOCTH y IpaBHOM npomety. C apyre cTpaHe,

Cy/Mja npy 01a0bupy MPHOPUTETHOT Tpeba Ja MOCTYIH Kao ,,caBeCHH 3akoHoaaBal™”. [Iputom, OH ce He cMe
OCJIOHHTH Ha YyHAIpeJl 3aMUILBEH peHocie]] KOHKpETHHX Hadena, Beh Mopa umartu ocehaj mra je
omnyayjyhe (HajOoJb€) M OIUTYKY 3aCHOBATH Ha pa3lio3MMa Koju je ompaBnaBajy. Bun 3opan 1. Pamosuh,
Axryennoct borumuheBux npaBHuX m3peka, y: Becna Kazaszuh (ri. yp.), 360pHuk pagoBa: Akmyannocmu
epalanckoe u mpeosauxoe 3aKkoH00ascmea u npaere npaxce, op. 15, Mocrap, 2017, ctp. 206. u 212.

74 Jlazap Vpomesnh, Kimaysyuna ,,rebus sic stantibus“ (cpmerax), Ilpasocyhe, 6p. 2 (pebpyap)/1937, ctp. 91.
Yu. 1. Apanhenosuh, Clausula rebus sic stantibus u mHemoctmxHOCT HaBama, Apxueé 3a npasHe u
Opyuimeene Hayke, Op. 6 (janyap)/1922, ctp. 434.

' HapaBro na je TMOXe/bHOCT HOOPHX 3aKOHA, KA0 ONAKIIAME IMOCHA CYACKO] (M apOMTPaKHOj) MpaKcH,
TeMeJbHa BPEIHOCT MpaBa. AlM, U Kaja TO HHje Clly4aj, TpaBy ¥ ceOM OJroBOpHA IpaKca MOXKE y BEJIHKO]
MepH JOTPHHETH ,,ACTIPaBIbABY * HEKBAJIMTETHUX NpONHCa, Bpiiehn Ha Taj HAYMH CBOjEBPCHO ,,3aTBapame
Kpyra mucuje npasa“. Bun. Mupko Bacwseuh, [IpuBpena u cyncka m apoutpakHa npakca, /Ipago u
npuspeoa, o6p. 4-6/2017, ctp. 36.

17® [Tonasehu o Tora 1a Huje BaXHO caMo 1oHEeTH 100ap rpaljaHcKH 3aKOHUK, Beh /1a je jour BasKHUje OCTBAPHTH
BEroBy ycnemHy npuMmerny, Kommcuja 3a mspany ['pahanckor 3axonmka Brame Pemybmmke Cpbuje, y
OKBHPY YBOJHHX M oniuTHx oapenada [Ipexnanpra ['pahanckor 3akonnka PenyOnnke CpOuje, moapxana je
OCHOBHa Hayeja M reHepaliHa MpaBuiia oJ] IOCeOHOT 3Hauaja, He caMo 3a MoHalame cyOjekara rpaaHckor
npaBa, Beh ¥ 3a mpaBocynHe M Apyre opraHe Koju he TyMaunmTH M npuMemHBaTH onpende I'pahaHckor
3akoHUKa. Bua. 3aspunu doxymenm Konaonuuke wixone npupoonoe npasa 2014. 2ooune.
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Tpeba BOOUTH padyHa Jla CMEpHHIlE He Ipel)y rpaHully, MOIITO aKTUBHOCT Cy/a HUje, U HE
MOXe OHTH, ,,MEeXaHW4yKa“ mpuMeHa mpaBa. OHa Mopa JMYUTH Ha ,,HEYMOpPHY Bary Koja
GanaHcHpa CBe OKONHOCTH M MHTepece y urpu.’’ YMecTo TpaguimoHaIHe Cy3ApKI/bHBOCTH
mpeMa OMIITHM KJIay3ylaMa W TPaBHHM CTaHIAPAMMA,  ° HHXOBOM MPABHIIHOM YIOTPEOOM
JieNioBame MpaBHUKA Tpeda ,,monuhu Ha BumM HUBO. Moryhe je, mehytum, u na ce cama
cio0o/a MpolekuBamba IPETBOPU y 3J0ynoTpedy, Kao INTO U ciI000a MpOLEHUBama 0]
CTpaHE PA3TMYUTUX CYA0BAa MOXKE YHHUIITUTH jE€AWHCTBEHY NPUMEHY IpaBa U jeIHAKOCT

179 180

CTpaHaka y CYJACKHM I[OCTYII[MMa, =~ a MPEeKO TOra HapyLIIUTH IMPaBHY CUTYPHOCT.

[apaHiija IPOTHB apOHTPAPHOCTH MOIJIA OM OMTH 106pa OpraHM3alija CyICcTBa, - y K0joj

Y7 Topmana Bykamurosuh, Temesbn Teopuje 3moymnorpebe npasa, y: Pagmima Koauesnh Kymrpumosuh (yp.),
3noynompeba npasa. 36opnux padosa, Hum, 1996, ctp. 14.

78 OpumM m3pasnuma 03HAUABA CE CPEACTBO HOPMATHBHE TEXHHKE KOje CycpelieMO y CBHM MPAaBHHM CHCTEMEMA,
ca pa3UYMTHM CXBaTalkUMa O CaJPXKHMHH, 3HAYA]y U TOMETY opMyJie y K0joj je ctanmap/ u3paxeH. To je
BpCTa MPaBHOT MPaBUJIA, Y HajIIMPEM CMUCIY OBOT MOCIEAETr MMojMa. Mepuiio IoHalamka Yija caapiKuHa
HUje yHampen mgara, Beh je Tpeba HCIOYHHTH CYIOM BPEIHOCTH Y CBaKOM KOHKPETHOM CIy4ajy.
[Ipumemyjyhn rerepanse Kiaay3yie, Cyauja OCTBapyje OCHOBHH jYPHCTHUYKH 3aKOH IPAaBHYHOCTH, KOjEM je
3aKOHOZABAIl TEXKHO Kaja je xiaysyne ¢popmyinucao. OcTBapHBambeM IPaBHOT MmopeTka nomohy cTanmapaa
WK TeHEepaHUX Kiiay3ya HacTaje OHO IITO ce Ha3uBa ,,CyACKUM mpaBom™ (eHr. judge-made law; ¢p. droit
fait par le juge; mem. Gerichtsrecht wiu Richterrecht). To je mpaBo koje cyn ,,cTBapa™ mpoHaJaxemeM
MPaBHOT NIPaBUJIa KOje OKOJHOCTH Halaxky, CBEjeHO 1a JH y 3eMJbaMa y KOjUMa C€ CYICKH MpPELEACHT
NpHU3HAje Kao U3BOP MpaBa WM Y KOjuMa ce He npu3Haje. [loHekax ce To, alli CacBUM MOTPENIHO, Ha3HUBa
,,CJIOOOTHUM TyMauemeM ™ TipaBa o] CTpaHe cyna. Buie o Tome Bua. Munusoje Y. Mapkosuh, I'enepanne
knay3yne (DparMeHTapHa CKHUIlA 3a CTYAU]Y O IPABHOM CTaHAApNY), 360pHuK padosa / [lpasno-exoHomcKu
¢axyrimem y Huuy, 0p. 7, 1968, c1p. 9. 1 naswe.

9 3axTeB ma CymOBM jeIHAKO NOCTYNAjy y jeJHAKHM CTBAPMMA, a HEjEJHAKO y HEjeIHAKMM CTBApHMa,
Cpa3MepHO HHXOBO]j HEjeTHAKOCTH, MPEJCTaBJba HE CaMo MPETIIOCTaBKY ITPaBHE CUT'YPHOCTH M N3BECHOCTH
3a IpaBHE cy0jeKTe y IpUMEHH IPaBHUX HOPMH, Beh 1 OCHOBHO Ha4eJlo Mpas/ie.

180 Iopmana Bykamurosuh, Temesbn Teopuje 3moymnorpebe npasa, y: Pagmima Kopauesnh Kymrpumosuh (yp.),
3noynompeba npasa. 36opnux padosa, Hum, 1996, ctp. 15.

181 OBo mompasyMeBa U yjenHauaBamE CYICKE IPAKce y3 BOhEE padyHa o CYIHjCKOj HE3aBUCHOCTH H CI060M
y OLIGHH YMIbEHHMIA M NMPHUMEHU Nporuca. YHUPOPMHOCT jyAMKaType He CM€ JOBECTH JI0 ClpevdaBarba
Jnajber pasBoja Bakeher mpaBa. Y TOM CMHCIy, Cyadje He Tpeba Jda Oyay WMHEPTHE U [a UAY ,,JJUHH]OM
Mamer orrnopa‘, Bepyjyhu na he muxoBa omnyka OWTH NpeMHadYeHa ako ce Oe3yCIIOBHO HE NPHUKIAA
Munubey Behune, Beh Tpeba moapoOHO ma 00pasnoxe pasiore KOju Cy WX OMPENeNTHIN J1a OJCTYIE O
npakce. Bume o tome Bun. Jymmma [lamaukosuh, VjennauaBame cynacke mpakce — CraBoBu EBpormckor
cyJa 3a JpyjcKa mpaBa u crambe y Cpbuju, Pesuja 3a esponcko npago, 6p. 2-3/2017, crp. 37-60; Bpanko
Mopaut, AKTyeTHH HHCTPYMEHTH 32 YjeHauaBame CyJICKe Ipakce y rpaljaHCKUM CTBapHMa y HHTEPAKLHUjH
C Ha4eJIoM CyIWjcKe He3aBHCHOCTH, y: Becna Kaszasuh (rn. yp.), 30opHuk panmoBa: Axmyannocmu
epalanckoe u mpeosauxoe 3aKoH00ascmea u npaene npaxce, op. 15, Mocrap, 2017, ctp. 191-203.

[IpunukoM ycBajama NpaBHHUX CXBaTama, CTaBOBA M 3aKJbydaka, KpO3 OJUIyYHBame O (BaHPEIHWUM) NPAaBHUM
JIEKOBHMa ¥ pelIaBame CIIOPHUX MPAaBHUX MMUTamka, CyA0BH BUILIC M HAjBUIIIE MHCTaHIIE Tpeba Ja n3derasajy
HEJIOPEYEHOCTH M HENOCIEJHOCTH, C 003UpOM J1a OHE MOTY JOBECTH [0 3acCTOja Yy pajy HHKECTENEeHHX
cynoBa, mTo he, mo npaBmity, OMTH Ha WTETy ciiabuje cTpaHe y NMPaBHOM OJHOCY. Y jeaHauaBame CyJCKe
Ipakce MpEeTHOCTaB/ba U JOCTYITHOCT M CHCTEMaTH30BaHOCT OJUIyKa, HHXOBO 00jaBJbUBAaEkE U pasMeHy
nzmel)y cynoBa — XOPM3OHTAJHO M BEPTHKAIHO. Pa3MmeHy cyiackux omiyka Tpeba omoryhuTH CBUM
cymoBuma kpo3 Intranet, te passujame Interface-a 3a moBesmBame mporpama 3a ayToOMaTCKO Boheme
mpeamera. Tpeba ycrocTaBUTH M TOCEOHE perucTpe, JUTUTAIHE (ETICKTPOHCKE) U aHANOTHE (y mamupy) 3a
cnenehe omnmyke (pa3BpcTaHe Mo TpaHama mpaBa): EBporickor cyaa 3a jpyacka npaBa; Mel)yHapoIHHX Tela
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O6u oOpaszoBame Cyauja, ald W CYIUjCKUX NOMOhHHMKA, THX ,,HE3HAHMX jyHAaKa CPIICKOT
182 . .

npaBocyha®,” " W BUXOB, HE CaMO MaTEpHjaJIHU IOJIOKAj, Beh M yriieq U MmoBepeme, Kao u

OJITOBOPHOCT, KOj€ UMajy y z[pymTBy,183 OwIa nmrMTama KojuMa Ou ce MOCBETHIIAa NaXKmba KOjy

3aCIy)KY]y y CKJIaJly ca JIOCTOjaHCTBOM CyJIHjcKe (QYHKIIH]E.

3a 3aIITUTY JBYIACKUX IpaBa; YCTaBHOI Cyna, MehyHapomHWX Tena Koja Ham3upy NPUMEHY XamIkux
KOHBCHIIMja; BpXOBHOT KacallMOHOT Cy[a; alelallMOHUX CYAOBA; BHIIMX CyJIOBa; OWIIO KOT cyaa KOju je
NPUMEHUO HEKH MeljyHaponHu HWHCTpyMeHT. Y BE3M ca TUM, MOTPEOHO je H3PaJuTH jEJUHCTBEHY
HOMEHKJIATYPY 3aKOHCKMX WHCTUTYTa 32 XOPH30HTAIHY M BEPTHKAJIHY pa3MeHy U INpeTpary Mo OBaKBOj
0azu. Bun. http.//www.vk.sud.rs/sr/xopuzonmanno-u-eepmuxanno-yjeonayasarne, 01.03.2018. O nHekum
HeloCTallMuMa JIoca/lallilbel HauMHa oO0jaBibuBama cyncke mnpakce y Cp6uju Bua. HeOojuia JoBanoBwuh,
OuuriieIHO HE3AKOHUTE MPECY/E — HE3HAME, YIU3UIITBO Wiu apyro?, Ilpaso u npuspeda, 6p. 7-9/2017,
cTp. 24. u naswe.

3HayajaH JONPUHOC MOTY JaTH U MOCeOHA CaBeTOBama Ha KOjuMa OM Ce yCBajald 3aK/by4IM O MHTAkUMa O]
3HaYaja 3a NpaBMJIHY M YyjelHadeHy npuMmeHy npaBa. Mako He obaBesyjy, mnonasehu oj ayropurera
Y4eCHHKa W YBEpJPUBOCTH apryMeHaTa, MOTY CIYXHUTH Kao NOMON M OpHjeHTalMja CYACKOj IMPaKCH
MIPUINKOM TyMaderma u MIPUMEHe OAroBapajyhux 3aKOHCKUX OJpe0u.

182 Kako ux je, 3ajenHo ca TykuIaukuMm noMONHMIMMA, HA3BAO y jeJHOM HHTEPBjyy HpPeICEIHHK BpXoBHOT
KacalmoHOr cyna W Bwucokor caBera cyactBa r-auH  [lparomup  Munojesuh.  Bun.
http://www.rtv.rs/sr_lat/drustvo/milojevic-predsednik-vss-mora-biti-sudija_888781.html, 29.01.2018.

183 IMapanenno TpeGa pa3mMaTpaTH CHCTEMCKE TapaHIUje HE3aBUCHOCTH K CAMOCTATHOCTH CY/I0BA H CY/IHja, Ka0 1
IpaBWJia O OJTOBOPHOCTH TOJIMTHYKHMX BJIACTH 3a CTBapame JPYHITBEHOT amOujeHta y kome he cyzactBo
JIeTIOBaTH Kao HE3aBHCHO.
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I''TABA 11
TEOPUJA O TIPOMEIBLEHUM OKOJIHOCTUMA Y ITIOJEAUHUM
HAIIMOHAJIHUM ITPABUMA

1. ®paHnycko npaBo

[Ipema meopuju nenpeosuod.busocmu wim umnpesusuje (théorie de l'imprévision),

KOja je Hacraja y mpakcu (paHIyCKHX YIpaBHUX CyaoBa MoueTKoM XX BeKa MOBOJOM

184 .
8 cpakm yroBop ca TpajHEM

UCIIyICHha YIpaBHUX yroBopa (contrats administratifs),
U3BPIICHEM TIpecTalrja 3aCHUBA ce Ha npeaBubamy CTpaHaka, Ha T3B. HOPMAJIHOM PHU3UKY
(/’aléa normal). Ako TOKOM HCIyHCHa YroBOpa HacTyme aorahaju 3a Koje cTpaHe He CHOCE
OJITOBOPHOCT, a KOjU ,,M3BAHPEIHO OTEKaBajy™ W3BpIICHke obaBe3e jemne crpane (/'aléa

excéptional), cyx je oBnamhen na joj mocym ,,06emreheme 3a Henpensuhere okonHocTH™.

184 To ¢y yroBopu Koje 3aKibydyje ApaBa, OJHOCHO APYrO jaBHONPABHO TeO (OIMIITHHA, Ipai, OKpyr), ca

MOjeTMHIIEM WIIM TPAaBHUM JIUIEM, a y Huby o0e30ehuBama QyHKIMOHMCAama Ofpel)eHNX AeTaTHOCTH OJ
OMuTEr HWHTEpeca (HIp. AUCTPHOYLHWja eJIEeKTPHYHE CHEpruje, IUIMHA, TPaJCKH IPEBO3, OCBETIHCH:C),
n3Bohjema jaBHUX pamoBa (M3rpaama IyTeBa, KEIe3HUIA) I CHaOIeBama ynpase MoTpeOHIM qo0pruMa.
Bun. Bprera Kpyss, [lpomersene okoaHocmu u ye080pHA 002080PHOCH (HEMOSYRHOC UCHYR€RbA, SULLA
cuna, kaaysyaa rebus sic stantibus), beorpam, 1967, ctp. 28. ¢H. 18; Bophe Uobeswuh, [Ipomerene
oxonnocmu y npugpedrom u 2pahanckom npagy (clausula rebus sic stantibus), Beorpan, 1972, ctp. 16. u 67.

18 Hacramak oBe Teopuje 0OMYHO ce Besyje 3a clydaj Koju je mosnar kao Gaz de Bordeaux, permen mpecymom
Jlpxagror casera (Conseil d’Etat) ox 30. mapra 1916. roguue. Criop je Hactao m3mel)y NpUBPEIHOT
JPYIITBA 32 MPOM3BOIKBY U AUCTPUOYIHjy IHHA U Tpaaa bopmoa. Yrosopom u3 1904. ronuHe, KOMIaHuja
ce obaBe3ana Jja rpaj cHaOIeBa IUTMHOM I10 IIEHU Koja je Oma oapelena tapupom. OCHOBHA CHPOBUHA KOjy
je Tpy»anar yciyre KOpucTHO OHO je yralb, 4dja je IeHa HATJo W 3HayajHO Iopacia 300T paTHOT cTama U
OKymaIje jaena GppaHilyCke TEPUTOPHje ca Koje je oH HabaBbaH. 300r BUIIECTPYKOT moBehama TPOIIKOBa
MIPOM3BO/IE, & C 003MPOM Ha YrOBOPEHY LieHY HUCIIOPYKE, IPUBPEHO APYIITBO j& TPIIEIO BEJIHKE IYOUTKE.
[Mocne Ge3ycrienHOT MOKyIaja Jia ce CHop pellir Ha MUPaH HaYMH, KOMIIaHW]a je MMOJIHeNa Cy/Iy 3aXTeBe 3a
nosehame IieHe TUIMHA U 332 HAKHAy NPeTPIUbEHE HITETe, KOje je Cya yBakuo. JIp»KaBHU CaBeT je CBOjOM
OJUTYKOM MOCTaBUO OCHOBHE €JIEMEHTE TeOpHje HENPEABUJBUBOCTH M O3HAUNO YCIIOBE 33 HEHY IPUMEHY.
IMotpebHO je: na Cy HacTymnuie U3y3eTHE OKOJHOCTH 300r Kojux je mopemehena ,,ekoHOMHja yroBopa“; aa
Cy Te mpoMeHe Ouiie HeNpeIBUAJbHBE Y BpeMe 3aKJbydeHa yroBopa; U Jia Cy HacTajle MOTIIyHO He3aBUCHO
0]l BOJbE YroBOpHHMX crTpaHa. [loTpeOHO je M Ja KOHIlECHOHAap HHj€ NPEeKHIao Ja 00aBiba IOBEPEHY
JIETaTHOCT M Jia je Tpelry3eo CBe IITO je OWIIo y HeroBoj Mohm ma OM HACTaBHO HEHO BpLICHE 10
yroBopeHuM ycinoBuma. OCUM Tora, MpUMEHa TEOpHje HENPEABUAJEUBOCTH MOpa3yMeBa J1a je OJpiKaBambe
yroBopa Ha cHa3u Moryhe, Tj. 1a ce He paad O TaKBUM CMETH-aMa y HCIyHeHY Koje OM mpelcTaBibale
Buily cuity. Tpeba HanoMeHyTH na je [lpkaBHM caBeT joml y apyroj mosiouHu XIX Beka y mojenuHAM
cly4ajeBuMa KOJi yTOBOpa O jaBHHM paJoBHUMa 0/100paBao M3Bohaudy pagoBa W3BECHY HaKHATy, OJJHOCHO
MTOBHIICHE YTOBOPEHE IIeHe, aK0 OM OH NpH W3BOemY pajJoBa HAWIIA0 Ha TakBe TemKkohe mwin 6u n3Boheme
pazoBa 3axTeBaJio HAIoOpe U U3/IaTKe KOje CTPaHKe HUCY MOIJIE NMPEABHICTH y BPEME 3aKJbydeHa yroBopa.
Mehytum, cBe no IlpBor cBerckor para J[Ip>kaBHM caBeT HHUje ONMKE OJPEIUO OKBHpPE TEOpHje
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[Momro cyn yrBpau ,.BanyroBopHu Teper™ (charges extracontractuelles), koju npeBasunasu
Kpajiby rpanuily nosehama Kojy cy cTpane Moriie npeaBuaeTH, H3BpiIrnhe meroBy pacnoaeny

186
BOhEeH ,,pasyMHUM

u3Mel)y yroBopHMKa y cpa3Mepu Koja My WU3INIe[Aa IPaBUYHA,
Tymauemem yropopa®.'®’ IIputom, He pamu ce 0 MOTIyHOM obewrTehictby, jep BaKd IPUHLIAII
A IITETy JeNe yIpaBa M IheH cayroapad.'®® YroBop Moske ma ocTaHe Ha CHA3H, aH je
HETMPUMEHJbUB Yy HOBOj, BaHYrOBOPHO] CHUTYyallMjH, jep HHje HU OWO 3aKkjpydeH na Ou
MIPOM3BOJIMO MPABHO JIEjCTBO M y TAKBUM OKOJIHOCTUMA. [IOK TakBa cHTyallyja Tpaje He MOXe
Cce TPKHUTH HCIyHBEHe YroBOpa Mo MpBobuTHO mpexsrhernm yenosuma.'® UsGop mepa
KOje CyJ MOKe Jla IPUMEHH, Y HEOCTaTKy Cllopa3yMa CTpaHaka, OrpaHHuEH je MoTpedom 1a
ce ocHrypa HeCMeTaHO (PYHKIIMOHHCAaWme jaBHMX CIyXOW paau 3aJ0BOJbaBama MoTpeda
rpaljaHa, KOHTUHYUPAHO U3BOhEHEC jaBHUX palioBa WIIM PEIOBHO CHAOJCBamkbC jaBHE YIpaBe
notpebHuM nobOpuma. 300r Tora, packu] yroBopa Hajuermthe He Ou goja3uo y o03up, Beh
U3MEHa yroBopa, OJIHOCHO HaKHAJa IITeTe 3a Beh mpeTprubeHe ryOuTKe, unMe ce omoryhasa

1 . 191
HOPMAaJHO H3BPLICHE YroBOpA. %0 ,»@YHIAMEHTAIHO MPaBO HAa (PMHAHCHU]CKY PABHOTEXKY ’

HETPeIBUIJBUBOCTH HHUTH jy je NPUXBATHO Kao HPHHIMI KOjU OHM BaXHO 3a CBE YIpaBHE YroBope Y
ciydajeBuMa OutHe poMeHe okoiaHOocTH. Bun. Hophe Yobessuh, [Ipomersene okonnocmu y npugpednom u
epahancrom npasy (clausula rebus sic stantibus), beorpan, 1972, ctp. 16, 17, 68. u 69.

188y npaxcu dpaHImycKEX ynpaBHEX CynoBa, OpH oapeljuBamy HakHame, y3uMajy ce y 0063HMp camo TyOHIH
NPETPIUBEHH y TOM ,,BaHYTOBOPHOM™ MEPHOLY, a HE M JOOHT KOjy je CTpaHKa paHHWje OCTBapuia U
eBeHTyanmHa Oynyha DOOWT mo mpecTaHKy W3y3eTHHX OKonmHOCTH. Bua. Bophe YHobesmuh, [Ipomersene

oxonnocmu y npugpednom u 2pahanckom npagy (clausula rebus sic stantibus), beorpan, 1972, ctp. 69.

187 .
8 bopue MaButkoBcku, [lojam ynpaBHMX yYroBopa M HHUXOBO MECTO y MAaKEIOHCKOM IMPaBHOM CHUCTEMY,

360pnuk padosa Ilpasnoz paxynmema y Huwy, 6p. 57, 2011, ctp. 8.

1 .

# Hapoau ce ga ,J @BHU KOJIGKTHBHUTET OOMYHO CHOCH OKO 80% ,,BaHYrOBOPHOT TepeTa‘, a KOHIIECHOHAP OKO
20%. Bpuera Kpysb, [Ipomerene okorHocmu u y2080pHa 002080pHOCH (HemMo2YRHOCM UCnyrervd, euud
cuna, kiaysyaa rebus sic stantibus), beorpan, 1967, ctp. 29.

89 Bun. Pophe Yobesmuh, Ilpomersene okonnocmu y npuspedrnom u epahanckom npasy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 68.

199 By, Bophe Yobessuh, Ilpomersene okonnocmu y npuspednom u epahanckom npasy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 69.

VY ocHOBH Hauesna (PMHAHCU]CKOT EKBUIMOPUjyMa je YMIbCHHUIIA J1a j& cayroBapay yIpaBe U3JI0KEeH OMaCHOCTH
o1 (UHAHCHjCKOT Heycrmexa 300r aBe TIpyme pasiora. IIpBy uWHE CiIyYajeBH KajJa jaBHA YIpaBa
kopuihiemeM NpeporaTuBa BIACTH jeHOCTPAHO MOJU(HKYyje yrOBOpHE YCJIOBE y jaBHOM HHTEpeCy, a 10
Jpyre J10a3u 300T HeMPeABUJBUBUX OKOJIHOCTH KOj€, HE3aBUCHO O] BOJbE KOHTpaxeHaTa, Memhajy YCJIOBe
NOJ KOjUMa je yroBop 3akjbydeH. [IpaBHM OCHOB 3a 3alUTHTY WHTEpeca NPUBATHOIPABHE YTOBOPHE CTPaHE
y Clly4ajy MHTEpBEHIIMje jaBHE ynpaBe IpejcTaBiba Teopuja camoBosbe (fait du prince), uuju ce xopeHw,
takohe, Haaze y (paHIyCcKOj CyJACKOj IpakcH. Y BEe3H ca TUM MOTPEOHO je Pa3IMKOBATH J[BE CUTYyalHje.
Kana no HemoBosbHUX (DMHAHCHjCKUX YCJIOBA JI0JIa3u 300T MpUMEHE Mepa Koje je Ipexy3eia yrnpaBa Kao
YroBOpHA CTpaHa; M Kaja 0 BUX J0J1a3u 300T MpUMEeHe IPOMEHEHHUX ONIITHX NPOITHCa, KOjU Ce OJJHOCE Ha
CBE MCTOPOJIHE CIIydYajeBe, a HE3aBHCHO O] BOJbE YNpaBe Kao YrOBOPHE CTPaHE y KOHKPETHOM CIydajy.
PasnmukoBame OBHX CHTyalldja je BeoMa 3HA4YajHO, 3aTO IITO, aKO C€ YTBPIM IOCTOjame IpPBE O] HHX,
MPUBATHOIIPaBHOM cayroBapauy IpHIaja MpaBo Ha MyHy (MHTErpaliHy) HaKHaJy Yy KOjy Craja ¥ HakHaja
n3ry0speHe JoO6uTH. Y Ipyroj CUTYaIldju IPIMEY]jy Ce PECTPUKTHBHH]jE Mepe obemrTehema, 1 0 MPaBHITy
HyAM caMO TMapIlyjajiHa HakHazxa. Y CYIITHHH, y HajBeheMm Opojy ciydajeBa KOjU TMPHUMANajy APYyroj
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OlpaB/aBa ce MOTHCKHBambeM, y DpaHIlyCKO] WHAYE BEOMa OMHJBEHOT, Hadyejda ayTOHOMH)E
BOJbE' 2 y KOPHCT jABHOT HHTEpECA, alld M 3allTHTOM [PHBATHOIIPABHE YTOBOPHE CTpaHE. -
W3naBajame yrpaBHUX YrOBOpa M3 OIMIITEr PEeXKMMa yrOBOPHOI MpaBa MOJAPXKAHO je U CTAaBOM
na ce oapendoe Ppaniryckor rpah)aHCKOr 3aKOHUKA HE MPUMEHY]Y CTPUKTHO Ha OBE YTOBODE,
300r 4era ce KOJ FbHX MOXKE YCTAHOBHTH H3y3€TaK OJ IPHUHIMIIA HEIPOMEHJBHMBOCTH
yrosopa.'*!

Teopuja HenmpenBUALUBOCTH WM HMMIIPEBU3HjE HE TPHMEmYje ce y (GpaHIlyCKOM
npaBy Ha rpaljaHCKONpaBHE M yroBope y mpuBpean.’ LIMBUIHA jypUCIIPYACHIH]a JaBHO je
3ay3ela OJy4aH M GECKOMIPOMECAH CTaB O HEMPOMEH/BHBOCTH yrosopa.' Kao ciyuaj y
KOME CE¢ Ha HajjaCHUjU W HajIOCICTHUJU HAYUH H3paKkaBa CTAHOBHINTE (PaHITYCKUX
rpallaHCKuX CyI0Ba y OBOj MaTePHjH, HABOAM CE€ CIIOP O BUCHHM HAKHAJE 3a KOPHUIINEHE T3B.
Kpamonckor kaHaia, pemreH npecyaom Kacammonor cyaa (Cour de Cassation) ox 6. mapra
1876. ronune, y k0joj je m3Mel)y ocrayior, HaBeJIEHO: ,,... HU y KOjeM cllydajy He chaaa y

HA/IJISKHOCT Cy/IOBa, Ma KOJIMKO MM H3TJie/iaia TpaBe/iHa TakBa OJUIyKa, Ja y3My Yy 0O03Hp

CHTYallljH, TOTOBO Jla CE W HE NPHMEHYje Hadyeno (HHAHCHjCKE PABHOTEKE YroBopa CarjacHO TEOPHjU
camoBoJbe, Beh ce OHM perynminy mnpema Teopuju HempenasuasbuBoct (imprévision). Bum. bopue
HaButkoBcky, [lojaM ynpaBHHX yroBopa M EHXOBO MECTO Y MAaKEGIOHCKOM HPABHOM CHCTEMY, 300pHUK
paoosa Ilpasroe paxyrimema y Huwy, 6p. 57,2011, ctp. 6. u 7.

92 TlocpencrBom Jlomaa (Domat) u Ilotjea (Pothier), koju cy 6wmm moj BHUBMBAM yTHuAjem I'pormjyca
(Grotius) W mKoyse MPUPOIHOT MpaBa, OBO Hayeno ycMmepuio je DpaHmyckd rpalaHCKM 3aKOHHK Ka
BOJIYHTAPHCTUYKO] W KOHCEHCYaJIHCTHYKOj KOHIENIMjU yroBopa. IMmak, oBakBa oOpHjeHTalmja Omia je
u3pasuTHja Kol KoMmeHTartopa y apyroj mojoBuHH XIX u mpBoj momoBuHE XX BEKa, HET0 y CaMOM
I'pahanckom 3akoHuKy. HecymmuBo nmpuxsaheHo, Haueno ci10004e yroapama OH1iIo je y 9wi. 6. orpaHn4eHo
,,3AKOHUMa KOjH Ce THYy jaBHOT HOpeTKa M JoOpuM oOuuajuMa“. Y cBOM 4dyBeHOM roBopy o Hampry
I'pabhanckor 3axonuka (Discours préliminaire du premier projet de Code civil), Iopramuc (Jean-Etienne-
Marie Portalis), jenan oa meroBux peiakTopa, HCTakao je Ja ce ,,cio00/a yroBapama MOXE OrPaHHYUTH
camo IpaBaoM, Io0puM oOuyajuma W jaBHOM KopuchHomhy®. VY Biagajyhem Tymauewy ['pahaHckor
3aKOHHMKA Harjacak je, MehyTuMm, CTaBjbeH Ha ayTOHOMH]Y Bosbe. Tako ce u wi. 1134. nmpema kome ,,yroBopu
3aKJby4YEHH 110 3aKOHY, Ba)Ke Kao 3aKOH 3a OHE KOjU Cy UX 3aKJbyYHJIM, HE OrpaHH4yaBa Ha TO Ja MOKaxe
o0aBe3yjyhy cHary yroBopa, Beh ce cmaTpa Ja mpeacTaBihba MOTBPAY Havella ayTOHOMHjE BOJbe. Jacques
Ghestin, Kopucuo u npaBuuno y yrosopuma (IIpeseo M. Opnuh), [Ipaenu acueom, 6p. 8-9/1981, ctp. 45. u
46.

193 Bpnera Kpysms, Ilpomersene okonnocmu u y2o8opha 0d2oeophocm (nemozyhnocm ucnyrversa, eumd cuid,
xkaaysyna rebus sic stantibus), beorpan, 1967, ctp. 29. u 30.

194 Bun. Pophe Yobessuh, Ilpomersene okonnocmu y npuspednom u epaharckom npasy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 70.

1% Bun. René David, Frustration of Contract in French Law, Journal of Comparative Legislation and
International Law, Vol. 28, No. 3/4 (1946), ctp. 13.

19 CmatpaHo je ma Wi ce pamd o ciydajy BHIIE CHIe, ITa ce 06aBe3a HHje je MCIyEeme 360r Tor gorahaja
IIOCTAJIO aTCOYyTHO Hemoryhe racu, Wi yClIoBa 3a OBaKBO OCI000heme TyKHIKa HeMa, 11a je OH JyKaH /a
M3BpIIN CBOjy 00aBe3y 6e3 063mpa mTo je TO 300T MPOMEHEHUX OKOJTHOCTH IOCTAI0 MIPETEPaHO OTEkKAHO.
Osgakas ctaB ¢panuycku Kacanmonu cyx 3ayseo je jom 1856. ronune, 3a Bpeme Kpumckor para, y norieny
yroBopa 0 OCHrypamy, a 3aTuM u 1870. ronune, y TOKy (paHIlyCKO-TIPYCKOTI' para, y MOrJery yroBopa o
ucriopykama pote. Bun. bBophe UHobesmuh, [Ipomersene oxonnocmu y npuepednom u epahaunckom npasy
(clausula rebus sic stantibus), beorpan, 1972, ctp. 18.
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BpEME U OKOJIHOCTH y IHJbYy M3MEHE OHOI IITO Cy CTPAaHKE YrOBOPHIIE W 3aMEHE HOBUM
KiIay3y/ama oHe Koje Cy CTpaHKe cioboxno npuxsatine.“™’ HeraTuBaH cTaB Cycke mpakce
npeMa TeOpHjH O YTHIA]y MPOMEHEHUX OKOJHOCTH YIJIaBHOM je OMO MOJpKaH y GpaHIlyCcKo]
rpahanckornpaBHoj Haynu. Mcrumano je aa ,,cya HE cMe OMTH MOBYYEH HEKUM HeojapeheHuM
ocehameM TPaBUYHOCTH jep OM MpaBUYHOCT OBJEe Owmiia mpotuBHA [IpaBau; mpasma, Mopad,
JNPYIITBEHH TOpPEJaK 3axTeBajy Ja YOBEK JpXKM ped Kojy je mao. Heka 3akoHOmaBarl
WHTEPBEHHMIIIE TI0 MOTPEON y BaHPEIHUM IIEpPUOUMA KPH3E, 32 CYIl MOXKE OUTH MEpOIaBHO
caMO jeQHO TMpaBWJIO: TOIITOBame oOchane Bepe“.198 Nmnak, mocrojana cy W CympoTHa
MUIIJbEHa KOJUMa Ce€ HACcTojajo, y OKBUpuMa DpaHIycKOr rpaljaHCKOr 3aKOHHMKa, Hahu
OCHOB 3a CYJCKY MHTEPBEHIH]y y YrOBOPHHM OJHOC. 300T TOTra, HHXOBO MPOYyYaBaABE MMa
HIMPH TEOPUJCKUM 3Ha4a] 3a OCBET/baBambe OCOOCHE TNpUpojAe MpodiieMa IPOMEHESHUX
OKOJIHOCTH H 3a TIOTIYHH]jE carjeaBambe 0OJJHOCAa MOPAJTHUX U MPaBHUX Hauela npuxBaheHnx
Y IIO3HTHBHOM IIpaBy TpeMa MOrylHOCTH IPHMEHE OBOT IPAaBHOT HHCTUTYTA. >

Teopuja 3ajeonuuke namepe HaIOBe3yje C€ HA KOHIEIIHU]Y O 3aKJby4YeHhy yroBopa

noj mpehyTHUM YCIIOBOM Jia CTBapH OCTaHy TakBe KakBe cy (kiay3yna rebus sic stantibus).

197
o Paguno ce o CIIOpY HNOBOJOM 3axTE€Ba 3a nosehame HaKHaAC 3a Kopnmhefbe KaHajla 3a HaBOJHaBambe

m3rpaljeror jom y XVI Beky. KopucHunm kanama Owin cy AyxHH na ruiahajy BIacHHKY KaHaiga WU
BETrOBUM HaciegHuIMa onpelheHy HakHany. [locne Tpu Beka yroBop je u najbe OMO Ha cHa3u. Tanammsu
BJIACHHK KaHaJa, cMaTpajyhu fa MpBOOMTHO YyrOBOPEHM W3HOC HHjE BHILIE JOBOJbAH 3a MOKpHNie TPOIIKOBA
oJpXKaBama KaHajla y MCIPaBHOM CTamy, 3aTpakuo je meroso mosehame. (HaB. mpema Bpnera Kpyss,
Ilpomervene okoanocmu u y2080pHa 002060pHOCm (HeMO2yiHOCH UCHYRberba, euwa cuid, Kiay3yia rebus
sic stantibus), Beorpan, 1967, ctp. 25) Kacanuonu cyj HHje NPUXBATHO CTaB HIDKECTENIEHHX CY/IOBA,
M3jJaCHUBIIK Ce MPOTHB OMI0 KakBor moBehama HakHage. Tako je, ,,Jia OM 04yBao MPHUHIIMII MOIITOBAMkA
Jate peuud, 1 6e3 MHOTO TPyZa Jia UCIHTA KHEeroBo IpaBo 3HAUCHE U IHUPUHY PUMEHe, 00aBe3a0 BIaCHHUKA
KaHalla Jia CBOjUM cyrpahjaHuMa ocurypa HaBO/bhaBambe HHUXOBUX HMama Takopehn OecruiaTHo,
HAYMHUBIIM ra QUIAHTPOIIOM M MPOTHB HeroBe Bosbe . (Constantin Stoyanovitch, De I’intervention du juge
dans le contrat en cas de survenance de circonstances imprévues: théorie de I'imprévision, thése, Marseille,
1941, crtp. 346-347. Has. npema bophe Hobeswuh, Ilpomerene okornocmu y npuspeoHom u epahanckom
npasy (clausula rebus sic stantibus), beorpax, 1972, ctp. 19) Cnuuny omnyky JOHEO je M CYA CEHCKOT
nemaptMana 15. jyra 1915. roguHe, y K0joj ce HABOJAH 1A ,,paTHO CTamke caMmo IO ceOM He YKUIa YyroBOpe.
HauenHo mTaBuie oHM OCTajy MOTIYHO Y CHa3M ca cBUMa o0aBe3ama Koje U3 BbUX HOTHUY 3a CTPaHKe, 11a 1
OHJa Kaja ycieln Tora obaBe3a mocraje Texa M Hesroguuja. Camo Kkaj porahaju dmHE HCIyHEHE
Hemoryhum, Moxe ce yroBop ykunytu win ooxutu.” (Has. npema [I. Apanhenosuh, Clausula rebus sic
stantibus u HemocTIIKHOCT NaBamwa, Apxue 3a npasne u Opywmsene Hayke, op. 6 (janyap)/1922, ctp. 417. u
418) OBakBo craHoBuiiTe Kacaiuonu cy/1 je MOTBPAXO Y HU3Y KaCHUJUX OJyTyKa. Tako je y mpecyau on 31.
maja 1988. roauHe HaBeIEHO: ,,YTOBOPU HE MOTY OUTH PEBUAMPAHU, 32 BpeMe HBUXOBOT H3BpIIEHa, 0€3
CYNPOTHE BOJbE, CIIEIUjATHO U3paKEeHE OJ1 CTpaHe yroBapaya WU MOHaIlama y OBOM cMHUcy. HaB. mpema
Mapko Byphesuh, Packudarwe unu usmena yeosopa 30602 npomerseHUX OKOJIHOCMU, MATUCTAPCKH DPaf,
Yuusepsutet y beorpany — [Ipasau dakynter, beorpan, 1994, ctp. 42.

198 4. Capitant, Les effets des obligations, Revue trimestrielle de droit civil, 1932, ctp. 723-724. Has. npema
Bpanera Kpysb, Ilpomersene oxonnocmu u y2080pHa 002060pHOCH (HeMO2YRHOCM UCHYIbelba, GUULA CULA,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 25.

%9 Mapko Byphesuh, Packudame umu usmena yeosopa 3602 npoMemeHux OKOIHOCMI, MATHCTAPCKH Paj,
VYuusepsuter y beorpany — I[IpaBau dakynrer, beorpan, 1994, ctp. 54.
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Ona mona3u oJ HJeje Ja je BoJba CTpaHaKa CyBEpeHa, MJeje Koja CIYKH Kao OCHOB H
CYIPOTHOI CXBaTama, caMO IITO BOJbY TyMauyd Ha Apyrauuju HauumH. Onpaxasajyhu y To
BpeMe BIIaIajyhn NTOKTpUHApHU CTaB MO KOME CE M3y3eTaK O] Hayeja cJI00o/e yroBapama
MOYKE YCTAaHOBUTH CaMO y CIIy4ajy HEJO0CTaTaka WM OTPaHUYCHa CaMe BOJbE, OBOM TEOPHjOM
ce MoryhHOCT packupa WJIM H3MEHE YroBopa 300T NPOMEHEHHX OKOJHOCTH TOKYIIaBa
00jacCHUTH TpaHUIAMa 3ajeJHUYKE Hamepa crTpaHaka. CariacHOCT BOJbAa OJHOCH C€ Ha OHO
HITO Cy CTpaHe MpeMa pa3yMHO] OIICHH MOTJIe TPEABHICTH Y BpEeMe 3aKbydeha yroBoOpa.
Henpensuhene oKOTHOCTH KOj€ HAKHAJHO HACTyIe HUCY oOyxBaheHe 3ajeTHUYKOM HaMepoM
YrOBOPHHKA, I1a 33 X HE MOXKE HH HACTATH 00aBe3a KOja je M3BaH HHXOBE CAraCHOCTH. >
[TpaBHHM OCHOB 3a MPHXBaTamkE TEOPHjE 3ajeHUUKE Hamepe BuleH je y wi. 1156. @paniryckor
rpaljaHckor 3aKOHHMKA, KOJHM je& MPOIMCAHO Jia Ce MPH TyMadelhy yroBopa He Tpebda JpikaTh
JIOCJTIOBHOT 3Ha4yeHa YNOTpeOJbeHHX HW3pas3a, Beh Tpeba MCTpakuBaTh 3ajeHHYKY Hamepy
yroBapada. Kaja ce yTBpau na je mpoMeHa OKOJHOCTH TpEBa3WILIa TPaHUIy CTPaHAUYKHUX
npensubhama U Ja je JoBena 10 OuTHOT mopemehaja ekoHOMUje yroBopa OHJa ce, IO OBOM
CXBaramy, He OM MOTIJIO 3aXTEBaTH UCHYHEHE 00aBe3e y MPBOOUTHUM OKBUpPHMA. Y TaKBOj
CUTYyallMju CyJa Tpeda Jia MHTEPBEHUIIIC W ,,1I0J] U3rOBOPOM HHTEPIpETAllMje YyroBopa ja ra
WU3MEHU WIH paCKI/IHe“.ZOl

Teopuju 3ajeqHHYKe HaMepe CTpaHa Ce IpHUroBapa, Mpe CBEra, MTO TyMadewhy
YroBOpa MMa MECTa caMo ako Cy merose oapende nejacue (In claris non fit interpretatio).?*
VY cynpoTHOM, IpUMERY]Yy Ce OHaKko Kako riace. OCUM Tora, ako ce TBPJHU Ja CTpaHe HUCY
XTeJie OHO INTO je OMJI0 HENMpeIBUAJBPMBO W IITO TPEACTaBba MPETEPaHH PU3UK, OHIA CE
UMIUIMIIUTHO TPHU3HAjE MOCTOjalb€ HHUXOBE BOJbE Yy MOIVIEAYy THX OKOJHOCTH. A, MO OBOj
TEOPHjH, BOJbA MOXKE MOCTOjaTH caMO Yy TOIJIeAy OHOra O 4eMy Cy YroBapaud UMalld WU

MO MMaTH u3BecHy npeacrasy (Voluntas non porigitur ad incogitata).?%®

Tymauemwe koje
NoJa3u OJi NMHTama KakBa Ou Owia 3ajelHMYKa BOJbA CTpPaHA Ja Cy MOTJE MPEABHICTH

MIPOMEHY OKOJIHOCTH j€ HEOJPKHUBO, jep Jla Cy CTpaHke mpeasuiaene Oyayhu passoj morahaja,

2% Cno6oman [epouh, Packi yroBopa 360r POMEHEHHX OKOIHOCTH W HAYeI0 NPaBHE CHTYpHOCTH, Hayunu
npezneo, beorpan, 1974, crtp. 197.

21 C. — M. Popescu, Essai d’une théorie de I'imprévision en droit francais et comparé, thése, Paris, 1937, ctp.
61. Hag. nmpema Dophe Yobesmuh, IIpomermene oxonnocmu y npuspednom u epalanckom npagy (clausula

rebus sic stantibus), beorpan, 1972, ctp. 76.
202 IllTo cBaK jesHAKO pasyMmuje, TOMe TyMada He Tpeba.” OMIITH HMOBHHCKH 3aKOHHK 3a Kmaxesuny LpHy
Topy, w1. 994.
23 Bux. Bophe YobGemuh, Ilpomerene oxomnocmu y npuspednom u epahanckom npasy (clausula rebus sic
stantibus), Beorpan, 1972, ctp. 72. u 77.
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cBaka OM, 300T CYIpPOTHOCTH MHTEpeca, TPaXKHJia OHO IITO HOj OAroBapa, ra TEIIKO MOXe
OUTH peud O HHUXOBO] 33jeAHUYKO] HAMEpH Yy TMOTJeny IMpecTaHKa WM OTrpaHuYeHa
nyxuuKoBe obasese.”” Mcrnmano je w 1a crpame, Kaja je ped O AyrOPOYHHM YrOBOPHMA,
BP0 100po 3HAjy Ja Cy M3JI0KEHE PU3MKY OMTHE NMpPOMEHE OKOJHOCTH, Ila HAacToje Jia ce
3alITHTE MyTeM MOCEOHMX KIay3ylla KojuMa ce Impeasuha MOryhHOCT M3MEHe WM pacKuia
YroBOpa y Cllydajy HEroBor ocTBapema.”’> AKo To He ydHHe, BUIIE j¢ y CKIaLy ca cI00010M
yroBapama IpPETHOCTaBUTH YIPaBO CYNPOTHO, Ja cy ce oOaBe3anse 0e3 WKaKBHX
orpanmdema. %

[Tona3na Tauka meopuje npageonoz peutersa je Hy>KHOCT O/Ip>)KaBarba Hauela jeJTHaKe
BPEIHOCTH Yy33jaMHHMX JaBama Yy ojapehenum rpanumama. M oBnxe, ToTOBO HCTUM
apryMEHTHMa, CaMO Y OOpPHYTOM CMepy, CIIy)Ke Ce IMPHUCTAIHIIE Ka0 U MIPOTHBHUIIM TEOPHjE O
POMEHCHUM OKOJTHOCTUMA. KOpHUCTHTH ce MPOMEHmEeHNM OKOJHOCTHMA KOje Ce HHCY MOTJIe
MPEIBUIETH, a 300T KOjUX je JONUIO JIO IPEeTepaHe HecpazMepe MpecTairja, HEMPaBUIHO je
UCTO Ka0 KOPHCTUTH C€ HE3HAmEeM Jpyre CTpaHe O OKOJHOCTHMAa KOje Cy IOCTojane y
TPEHYTKY 3aKibyderba yrosopa.’’ Kana Beh moCTOjH MPaBHO CPEACTBO 3a Ciyuaj MaHa BOJBE,
Tpeba ra mpoHahu u 3a nMpBy CI/ITyaI_II/ij.ZOB Jla 1 je, muTajy ce 3arOBOPHUIIM OBOT CXBaTamba,
MIPaBUYHO 33aXTEBATH HCIOPYKY poOe koja Bpeau 1000 dbpanaka, Hyaehu npyroj crpanu camo
50 dpanaka, mo3uBajyhu ce Ha yroBopeHy 1eny? OCHOB 3a pacKu WM U3MEHY YyroBopa 300r
NPOMEHCHUX OKOMHOCTH Moke ce Hahu y uim. 1135. ®@panmyckor rpalhaHckor 3akoHHKA,
npeMa KoMe yroBop o0aBe3yje He caMO Ha OHO IITO je JOTOBOPEHO, Beh 1 Ha cBe OHO IITO U3
IEera cie/lyje 1Mo OCHOBY HpaBI/I‘{HOCTI/I.Zog HuBwmnna jypucnpynenuuja, mehytum, yrnopHo je

on0Wjania TIOKYIIaje U 3aXTEBE Jla C€ HANyCTH HJeja HEMOBPEAMBOCTH YroBOpa Kao H3pasa

24 Bun. Pophe Yobesmuh, Ilpomerene okonnocmu y npuspednom u epahanckom npagy (clausula rebus sic

stantibus), beorpax, 1972, ctp. 77.

25 By, Pophe Yobessuh, Ilpomersene okonnocmu y npuspednom u epahanckom npasy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 21.

2% By, Mapko Byplesuh, Packudare uiu uzmena y208opa 3602 npomersenux 0KoIHOCMU, MATUCTAPCKH Pajl,
VYuusepsutet y beorpany — [Ipasau dpakynrer, beorpax, 1994, ctp. 63.

27 M. Planiol, G. Ripert, Traité pratique de Droit civil francais, 2 ed. T. VI — Obligations par P. Esmein, Paris,
1952, crp. 535. Hae. npema Bprera Kpysm, IlIpomersene okonmocmu u y2080pHa 002080pPHOCH
(Hemocyhinocm ucnyrmwersa, suwa cuna, kiaysyia rebus sic stantibus), beorpan, 1967, ctp. 27.

208 M. Planiol, G. Ripert, Traité pratique de Droit civil francais, 2 ed. T. VI — Obligations par P. Esmein, Paris,
1952, crp. 535. Hae. npema Bpnera Kpysm, I[Ipomersene okonnocmu u y2080pHa 002080pPHOCH
(Hemocyhinocm ucnyrmwersa, suwa cuna, kiaysyia rebus sic stantibus), beorpan, 1967, ctp. 27.

29 Kao u Ha OHO IITO, C 0B3MPOM Ha OOMHYA] M 3aKOH, IPOM3HMIA3M M3 OOJIHMralije MpeMa HEHOj CaIp)KHHU U
TIPUPOJIH.
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cyBepeHe Bosbe crpanaka.’’’ Mako Huje mpuxpalieHa Kao HCKJbYYMBH OCHOB DAcKHIa H
W3MEHE yroBopa 300T MPOMEHECHUX OKOJHOCTH, 3HA4a] OBE TEOPHje je IITO je yKa3ajia Ha
€THYKY CYIITHHY OBOT IIpo0OiieMa U 0ap y TOMe MOMHUpPHIIA CYIIPOTCTaBJbEHE CTABOBE NPaBHE
TeopI/Ije.211

bnucka uneju npaBUYHOCTH je uoeja casecHocmu u nowimersa. 110 OBOM cXBaTamy,
MOBEpHJIAIl KOJU OJ JYXKHHMKa 3axTeBa Jia W3BpIIM 00aBe3y Yy YCIOBHMa HPOMEHCHUX
OKOJIHOCTH HE TIPUpKaBa ce Hauyella CaBeCHOCTH U IOINTEHa, Ha mTa je obaBe3aH wi. 1134,
ct. 3. @panmyckor rpahanckor 3akonuka. OapeadoM Ja ce yroBopH MMajy W3BpIIABATH Y
no0poj Bepu Hajake ce CTpaHKaMa IMMO3MTHBHA 00aBe3a capaliibe W MOCTyHame KOjUM ce
00e30ehyje melyycoOHO noBepemne y YTOBOPHUM OJIHOCHMA, T1a CE Y CKJIaly ca TOM JIy>KHOIIhy
MOpa pEUIMTH W MPOoOJIeM y WCIYHEeHhY HAcTao 300r IMpoMemeHuX okoyHocTh. Cyrcka
npakca, MeljyTHM, HUje IpHXBaTWIa OBy Te3y.”*? HaBeIeHOM CXBATamy Ce IIPUrOBapa ja a
priori y3uma na moBepuiall KOju Y H3MCHCHUM OKOJHOCTHMA 3aXTe€Ba OCTBAPHUBAIE CBOT
[paBa YMHH HEIITO IIITO j¢ MPOTUBHO HAYEIy CABECHOCTH M moliTemha. OCHM TOra, HCTHYE Ce
Jla 3aKOHOJaBal] HHUje Halla0 y TaKBOM IIOCTyIamy IMOBEPHOILA HEIITO ITO Ou OO0
HEJIOMYIITEHO, jep je MOCTABHO IPUHLIKI IIYHOT U allCOTYTHOT MOLITOBaba yropopa. >t

[TojenvHM TpaBHY MHUCIH MTOKYIIAIH CY Ja MOTPAKE OCHOB 3a MPU3HAKE MPOMEHECHUX
OKOJIHOCTH y meopuju 3noynompebe npasa. V3mely teopuje 3moynorpede mpaBa u TeopHje

214 . .
MIPOMEHCHUX OKOJHOCTH HMMa BHIIEC CIWYHOCTH. O6e ce 3acHMBajy Ha WHIEJU

215
npaBUYHOCTH.”~ CMarpa ce MpaBUYHUM 3a0paHUTH BpIIEH-E MpaBa MPOTHBHO IMJbY 300T

210 Tymauehu ogpendy wi. 1135. ®paniryckor rpahanckor 3akoHuka, Kacanmumonu cya je y omiyuu ox 2.
nerembpa 1947. ronune 3ay3eo0 cTaB Jja, aKo MPABUIHOCT MOpa OUTH y3eTa y 003up MpH TyMadewmy yroBopa
U HBEroBUX MOCJIEAMIA, Cyll He OM MOrao OCIOOOJMTH jeqHY CTpaHy HMCHYHCHA jaCHUX M MpPELU3HUX
obaBe3a Koje je ciaobomnHo npeysena. Has. mpema Mapko Byphesuh, Packuodare unu usmena yeosopa 3602
npomerseHux OKOJIHOCHU, MaTHCTapCKU pan, YHuBep3utet y beorpany — [Ipasau dakynret, beorpan, 1994,

crp. 56.

211
Mapko DByphesuh, Packudamwe unu usmena yzo8opa 3602 NpomerbeHUx OKOIHOCMU, MAruCTapcKu paj,

Yuusep3utet y beorpany — [Ipasau dakynrer, beorpan, 1994, ctp. 57.

212 Mapko Byphesuh, Packudarme umu usmena y2o08opa 3602 NpoMereHux OKOIHOCMU, MATHCTAPCKH Pa,
Yuusep3uteT y beorpany — [Ipasuu dakynret, beorpan, 1994, ctp. 57. u 58.

23 ‘Bophe Yobeswuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),

Beorpan, 1972, ctp. 63.

24 Bophe Yobesmuh, Ilpomernene okornocmu y npuspednom u epahanckom npasy (clausula rebus sic stantibus),

Beorpan, 1972, ctp. 75.

215 Tako je y jemsoM ciyuajy Bpxosuu cyn Cpbuje Bplieme mpaa OLEHHO Kao 310yHoTpedy 360r IPOTHBHOCTH
TOT BpIlIEHA LHJbY IPaBa: ,,... HHCUCTUpPAE AY)KHHKA HA ... Hauely" MOHETapHOT HOMHHAIU3MA ,y
ycioBuMa (BHCOKE) WHQUIAIMje 3HA4YM, y CTBApH, BPIICHE MpaBa MPOTHBHO LWJBY 300T KOjer je OHO
YCTaHOBJbEHO, MTO WI. 13. 3akoHa 0 OOIWranMOHNM OJHOCHMA HE JOIymTa™. AJIM je HEMpaBeIHOCT TOT
BpIIIEHa OHO IITO JIOMCTa TO BpIIeHwe YnHM 3noynotpebom. (Bmagumup B. Boaunenuh, Konkpernsosame

63



KOTa j& OHO YCTAHOBJBGHO WM HpH3HaTo.”'® MCTO TaKo, IPAaBHYHO j¢ 3AIUTUTUTH YTOBOPHY
CTpaHy 4Mja ce o0aBe3a ycien MPOMEHe OKOJIHOCTH U caMa OMTHO M3MEHMJIA 1A j€ TIPeTepaHo
ontepehyje. OHO mTO HapouyuTo 30JMKABa OBE TEOpHje je TO Ja 00e MojBIade WALy
pEeNaTUBHOCTH CYyOjeKTMBHHMX IpaBa. bynyhum na apymTBeHe moTpebe HYKHO 3aXTeBajy
IbUXOBO OrpaHHuYCH-€, TO HU MOBEPHOYEBO OBJAMINECHE /12 O AY)KHUKA 3aXTEBa UCITYHHCHE
obOaBe3e He MOKe OMTH arncolyTHO. HampoTuB, OHO je OrpaHUYeHO OKOJTHOCTHUMA Y KOjuMa je
YroBOp 3aK/bydyeH W CaMO aKO Ce OHE HE W3MEHE MOXKE CE HMHCUCTHpPATH Ha HErOBOM

217

u3Bpumiewy. Melhyrum, usmel)y oBux Teopuja mocToje M 3HaudajHe pasnuke.”” Teopwuja

3710ymoTpede MpaBa JIOBeNa je J0 Hpolupema mojMa oaroBopuoctu (Qui suo iure utitur,

218

neminem laedit).” V Tom cmuciy, KO 370ymnoTpeOOM IpaBa MPOy3pOKyje APYrome IITEeTy

JyXaH je HAaKHaJWUTH je. Y cllyyajy MPOMEHEHUX OKOJIHOCTH, MaK, HE MOCTaBJba CE MUTAE

3abpane 3moynotpede mpasa, y: Panmuna Kosauesuh Kymrpumosuh (yp.), 31oynompeba npasa: 360pHux
paodosa, Hum, 1996, ctp. 62) Kopumniheme hopManHo CTe4eHOr MoJI0Kaja HAPOUHUTO je OUI0 MPAKTHKOBAHO
mocie oba ceercka para y Hemaukoj. Jly:)KHHUIM Cy HACTOjasiu Ja 3a ce0e UCKOPUCTE CUTYAIH]y, OMIIO MITO
Cy CBOj Jocmenu Ayr ucrutahupaiu 00e3BpeljeHuM HOBIIEM, OMJIO IITO CY MOKYIIIABaIH J1a Ce MPEBPEMEHOM
HCILIATOM 0cJ000/e HOBUaHe 00aBese, kopuctehu mputoM 3akoHcke oxapende. CymoBH Cy J03BOJbABAIH
MOBEPUOIly Ja Ce Yy TaKBUM CIy4ajeBHMa, y3 TNOMON Hauela CaBECHOCTH M IMOUITEHAa, M030BE Ha
3MoynoTpedy mpaBa ofn cTpaHe nyxkHuKa. Bwun. [parossy6 Crojanosmh, 3moymorpeba mpaBa y
obnuranmmonnM omHOocuMa, y: Pammmna KosaueBuh Kymrpumosuh (yp.), 3roynompeba npasa: 360pHux
paodosa, Hum, 1996, ctp. 98.

216 Cy0jeKTHBHO TPaBO C€ BPINU Yy CKJIaay ca CJIOBOM IPOIMKCA, ajld MPOTHBHO CBpCHU mMpaBHe HOopMe. OBO je
mmpe CXBaTame 3N0YyMoTpede mpaBa. And To HE 3HAYW Ja je 3a0paHOM, CAaMHM THM IITO je 00jeKTHBHO
¢dopmynucana, o0yxBaheHO U BpLICHE IIpaBa ca HAMEPOM Jia ce IpyroMe HaHece mTera (animus nocendi)
WK ca HaMepoM cMeTama (animus turbandi). Hamepa mikolhema He uckibydyje cama o cebu MmoryhHOCT 1a
ce MpaBoO MCTOBPEMEHO BPIIM M Y CKJI/y 3a HETOBUM CIIEIU(UIHIM InJbeM (paan ocTBapema oxpeheHnx
JOIYIITEeHNX MHTepeca). [locTojame jour HEKOT ONpaBAaHOT MOTHBA Taja OM MOTIJIO HEYyTPaJIH30BAaTH OBAj
HEJOMyLITeHH. Y )KHUBOTY je peajiHo Jja OHU Oy1y ucrperuieTany, na he OuTH peTko Jia ce 3a BpIIeHe MpaBa
He Moke TpoHah¥ HUKaKaB JAPYTH MOTHB KOju OM OHO orpaBaaH, Makap MOTHB TUTYJIapa Ja OCTBapH CBOje
mpaBo, kaxa ra Beh uma. Y onmepaBamy u3Meljy JBEe BPEIHOCTH, ca jeIHE CTpaHe, Cy30Hjarba Je/ioBama
pykoBoljeHor HamepoM Iikolema, a ca Ipyre cTpaHe, OUyBama U HEHapyllaBamba Cy0jeKTHBHOT MpaBa Kao
NPaBHO TPHU3HATE MO3UIK]je, N30aIlaHCUPAHO ce BOJM pauyHa 0 00e aKko ce IIMKaHO3HO BPILEHE MpaBa y3Me
kao 3abpameHo, OWJIO Ja ce MpaBo BpPIIM caMo Ja Ou ce JApyroMe HAIKOAWI0, OWIo Ja ce BpIIH
NIPBEHCTBEHO paju Tora. ,,Hu CBOjUM ce IpaBOM CIIy>KUTH HEMOLI’, meK IPYroMe Ha IITeTy Wi’ Jocamy.
(Ommrrr mMoBUHCKH 3aKoHUK 32 KaskeBuny Lipay [opy, wi. 1000. (uctakao J. B.)). Bumre o Tome, anu u o
0ECKOpPHCHOM, HECPAa3MEPHOM, HENPHMEPEHOM, MPOTHUBPEYHOM M HENPAaBUYHOM BpIICHY IIpaBa, Kao
Moryhnm KoHCTHTyeHcHMa 3ioyrorpede, Bua. Bmamumup B. Boamnenmh, KonkperusoBame 3abpaHe
3nmoynoTtpede mpasa, y: Panmuna Kosauesuh Kymrpumosuh (yp.), 3roynompeba npasa: 300prux paoosa,
Huw, 1996, ctp. 46. u nasse.

27 Bophe Yobessuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),
beorpan, 1972, ctp. 75. u 76.

218 JTune koje 3moymoTpe6IpaBa CBOjE MPaBo He Mpekopauyje ra, Beh ocraje y meroBiM hopMaIHHM rpaHHIAMA,
U T0 TOME Ce 3JIOymoTpebda IMpaBa pa3iuKyje o1 ocTanux moBpena mpasa. (Bua. Pagmmma KosaueBuh
Kymrpumosuh, Jlomen mnpumene Hadena 3abpaHe 3moymotrpebe mpaBa, y: Paamwmia KosaueBuh
Kymrpumosuh (yp.), 3roynompeba npasa: 360pnux padosa, Huim, 1996, ctp. 17. u name) Ped je o Bpuiewny
cy0jeKTUBHOT IpaBa HA TakaB Ha4YMH Jla ce NMpeMa CyOjeKTMBHUM IpaBHMa JPYrHX JIMIA TOCTHXKE JIEjCTBO
Koje mpaBo 3abpamyje. PamoBan JI. Bykagmnosuh, 3nmoymorpeba mpaBa y amncTpakTHHM OaHKapCKUM
nocnoBuMma, y: Pagmmna Kosauesuh Kymrpumosuh (yp.), 3roynompeba npasa: 3bopnux paoosa, Hum,
1996, ctp. 159.
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OJITOBOPHOCTH TOBEPUOLA 32 ,,IITETY" KOjy OM MpPOY3pOKOBAO TYXKHHKY ,,HEIOIMYIITEHUM
BpIICHEM CBOT oOBNamihema, Beh ce MOKylIaBa OJNAKIIATA TPAaBHH TOJIOKA] Ty)KHUKA
U3HATIAKEHEM ,,M371a3a U3 KpUTHYHE cuTyanuje”. OBe /1Be TeopHje pa3iuKyjy ce U y TOMeE
IITO 110 370ymoTpeOe mpaBa MoXe JONK W y OACYCTBY GHIO KakBE MPOMEHE OKONTHOCTH.
300r cBera HaBeAEHOT, OMJIO OM MOTPEIIHO Y 370yNOTPedU MpaBa TPAXKHUTH MPABHU OCHOB 32
TPUXBATAESE TEOPH]E MPOMEIHEHHX OKOITHOCTH. ?2

Cianmunoct usmelhy uncmumyma euwe cune 1 IpoMemHeHUX OKOJTHOCTH TTOJICTAKIIA
je Heke ayTope Ja, Yy HEJOCTaTKy 3aKOHCKHMX Ipomuca KojumMa Ou ce yBaXHJIO JEjCTBO
POMEHEHUX OKOJIHOCTH, Y BHIIO] CHJIM BHJIE OCHOB 32 BbUXOBO Npu3Hame. [lokymanu cy ga
Jajy €KCTEH3MBHO TyMademe 0jMa BHIIE CHIIe KOjuM Ou Ouiie oOyxBaheHe U BeoMa BEJTHKE
Tenikohe y Hcnymemhy YTOBOpHE 00aBese, IpU YeMy je UCITymherme ummak ouno moryhe. [Ipema
KJIACHYHOM CXBaTamy MOTpeOHA Cy TPH YCJIoBa Jia OM Ty)KHHUK OMO ocino0ol)eH 0roBOpHOCTH
300r HeusBpIlema obaBe3e 300r ciyuaja wiam Buine cuite (cas fortuit ou force majeure).
Hajnpe, HemsBpmieme Mopa OMTH mocienuna ,,CTPAaHOT Y3pOoKa™ KOjU ce JYKHUKY HE MOXeE
yIHCATH Y KpI/IBI/IHy.221 3atum, jorahaj Koju je Copedro U3BpILEHEe MOpa OMTH TakaB Ja ra
IOY)KHUK y BpeMe 3aKJby4eHa YroBopa HHje MOrao MpeIBHIETH HUTHU T'a je MOrao CIIPEYHTH
WIA OTKJIOHHWTH HeroBe nocneauue. M Haj3aa, moTpebHO je aa je HacTymmia HemoryhHoct
UCITYHCHha KOja je TakBa Jia OM MOCTOjaia 3a CBAaKO JIUIE Y UCTHM OKOJHOCTUMA (ATlCONyTHA
HeMorthOCT).222 OcuM paznuke y nocieiuiiaMa HacTymnesor jporahaja, koja MOBIAa4YM y

223

U3BECHO] MEpPH U pas3jiuKe y MpPaBHUM CaHKIHMjama,”” TOCTOJU MHIUBEHE J]a Ce OBE JIBE

219 Kana ce mociie JIOHOIICHA 3aKOHA MPOMEHE YCJIOBH y KOjUMa C€ OCTBapyje CYOjeKTHBHO MPaBO, MOCTOjH
onpehenu npocrop u3Mel)y caiapikiHe HOpPME M BpLICHAa MpaBa KOjU NpYXa ,,IIaHCY™ a ce M30KPEeHE LUJb
mpaBa M Ja Ce Ha Taj HaYMH JPYroMe MpOy3poKyje WTeTa WiM yrpo3u Tyhe mpaso. Bun. Pagmumia
Kosauesuh Kymrpumosuh, lomeH npuMeHe Hadena 3a0paHe 310ynoTpede npasa, y: Pagmuna Kosayesuh
Kymrrpumoswh (yp.), 3roynompeba npasa: 360puux paoosa, Hum, 1996, ctp. 25.

20 Bophe Yobesbuh, IIpomerene okonnocmu y npuspednom u zpahanckom npasy (clausula rebus sic stantibus),

Bbeorpan, 1972, ctp. 76.

221 . . . . .
,,CTpaHu y3poK“ y OJHOCY Ha Ay)XKHHKa HHj€ CaMO OHa] KOju MYy je ,,CIIOJbHH‘ ca MaTepHjaJiHe TaukKe

[JICAMIITA WK KOJU HHUje HU Y KaKBOj BE3H Ca JIOMCHOM H»ErOBE JIEIATHOCTH, HEro ,,CBAKH Y3POK Ha KOjU
JNY)KHUKOBA BOJbA HHUje MoOTJa epukacHO ytumaru™. 300r Tora ce HE MOTY CHCTEMATCKH HCKJbYYUTH
Joraljaju Kao WITO je IITPajK y NPUBPEIHOM JPYIITBY Ay>KHHMKA Wi forahaju koju norahajy muuHOCT
Iy’)XHUKa, kao wmro je Oonect. Bpnera Kpys, [Ipomerwene oxonmocmu u yzosopna 002060pHOCH

(Hemoeyhnocm ucnyrmwerva, euwia cuna, kiaysyna rebus sic stantibus), beorpan, 1967, ctp. 30. ¢n. 25.

222 Moxe ce paauTH O TPaBHOj W o (u3nuKkoj HemoryhHocTH mcmymema. Bua. René David, Frustration of

Contract in French Law, Journal of Comparative Legislation and International Law, Vol. 28, No. 3/4
(1946), ctp. 12.

8y ciyuajy HeMOryliHOCTH HCITyE€HA 3a KOjy HE OAroBapa HHjeIHa CTpaHa, o0aBesa ce, 10 IPaBHIY, TACH,
0e3 mpaBa Apyre cTpaHe Ha HakHaay mTere. Pelje nomasu 1o ojyiarama n3BpIIeHa, ¥ Taja BHIIA CHIa MMa
caMO CYCTIEH3MBHO JIejCTBO. Y CIlydajeBHMa Ha KOje ce MpUMEYje TeopHrja O MPOMEHEHUM OKOJIHOCTHMA,
OCHM pacKuia, MoXe JIofin y 003up U u3MeHa yroBopa, Kao 1 KOMOMHAIMja OBUX MPAaBHHUX CPECTABA.
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TEOpHje He MOKJIanajy HU U y MOTJIeay yJIore nojMa ,,HerpeIBUAJbUBOCTH U TY Pa3INKy BUAM
Kao CYIITHHCKY. Y MaTepHju BHIIE CHJIE CyJ MOXe OWTH ,,IIMPU* y OLIEHHU JIa JIH j€ AY>KHUK
OMO ITOBOJPHO TAXKJBPUB IMPHIUKOM Mpey3MMama 00aBe3e M JIAKIIe CMAaTpaTH HUCITYHCHUM
YCJIOB HENPEIBUIJBUBOCTH, 0K y Clly4ajy norahaja 300r kora je u3Bpiiemke 00aBese 3a jeIHy
CTpaHy TIOCTaJ0 OTEKAHO CyJl MOpa MMAaTH CTPOKU KPHUTEPHjyM 3a yTBPHHUBAWmE MOCTOjarmba
OKOJTHOCTH KOje ce KBATH(]HKY]y Kao ,,BaHYTOBOPHE" jep Mpelia3e MaKCUMYM PU3HKA KOJU Ce
MOTa0 NPEIBHJICTH Y BpeMe 3aKJbydetba yroBopa.?2* Pasinka ce oriena i y Kapakrepy CyIcKe
omnyke. Hacrynamem Buue cuie o6aBesa ce y NPHHLMIY FacH,’> ma OIyKa Cyga MMa
JIEKJIapaTUBHO JI€JCTBO, JOK Cc€ 300T MPOMEHEHUX OKOJIHOCTH MOXKE 3aXTE€BAaTH PACKU] WIH
M3MeHa yroBOpa, IITO 3Ha4M ja he Cyacka oTyKa HMaTH KOHCTHTYTHBHO 1ejcTBO. 2

WHCTUTYT MPOMEHEHUX OKOJIHOCTH HE Tpeba o0jallmaBaTH MPOCTUM MPOIIHPEHEM
10jMa BUIIIE CHJIC U B-CHOT MpaBHOT JiejcTBa. OH mpejicTaBiba MoceOHy MpaBHy yCTAaHOBY Koja
he ce mpumeHHTH 10/ TaYHO TpeABHl)eHNM ycinoBuMa. Teopuja 0 IPOMEHEHUM OKOJIHOCTUMA
je maHac y TOJIMKO] MEpH, U y MPaBHOj HAYIH M Yy MPAKCH, JOOWMIa MOceOHy (GU3HOHOMH]Y,
CBOj€ MECTO M YJIOTY, Jia C€ HbEeHA CaMOCTAJIHOCT HE MOXKE BHIIIE OCHOBAHO OCIOpaBaTH. Y
nuTamy Cy, AaKie, ABE TEOpH]je Koje ce He CTanajy y jeAMHCTBEHY LIeTHuHY, Beh ce AonymYyjy U
koersucrupajy.”*’

Kpyre dopmyrne nmpencraBipajy cMeTHY 3a JOHOIICHE MPAaBEIHUX OJUTyKa, 300T yera
1I0CTajy HeaJIeKBaTHE, T1a UX MOHEKAa]| CyJ0BU Ha oapehenn HaunH 3a00mna3e. Moxe ce pehu
Jla KaTeropuje HerpeaBUAJbUBOCTH, HEOTKIIOBUBOCTH U HEMOTYNHOCTH y TIPAKCH MOCTENEHO
ry0e KapakTep arncojIyTHOCTH UM 00Jb€ pehu MOCTOju TEHICHIH]a TT0 KOjO] CYJIOBU CBE Mambe
BOJIE paduyHa O OBUM oOenexjuMma forahaja Koju je oMeo HCIYHEHe U CBE BHIIE Y ,,BUIIO]
CHIIM® BHJE TpenpeKy Kojy OYKHHK Yy HU3BpIlaBamy CBoje o0aBe3e HMje OMO aykaH Ja

caBITaza ¢ 063MPOM Ha MAXELY KOja ce y KOHKPETHOM CiIydajy ofl mera odekyje.”® Tako ce

224 Bun. Bpuera Kpyims, Ilpomernene okonnocmu u y206opna 002060procm (nemozylinocm ucnyrersa, euuia
cuna, kiayzyaa rebus sic stantibus), beorpan, 1967, ctp. 32.

2% Ilpu weMy Dy’KHHK HHje 00aBe3aH 1a JPYroj CTPaHN HAKHAIW IITETy Koja jOj je Mpoy3pOKOBaHA H30CTAHKOM
ucnymema. JyXHHK ce He ociobal)a obaBe3e ako OHa MMa 3a IpeIMET CTBapH oapeljeHe 1o pony, jep ce
OHE, I10 IIPaBHILy, MOT'Y IPHOABUTH Ha JPYroM MECTy, T1a y TOM CJIy4ajy BakKH IIpaBuiIo genera non pereunt.

226 CroGonan Ieposulh, Packin yroBopa 360r MPOMEEEHIX OKOTHOCTH M HAYENO MpaBHE CUTYpHOCTH, Hayunu
npeened, beorpan, 1974, ctp. 197.

227 Bpnera Kpysm, Ilpomerene okonnocmu u y2oeopna odzoeoprocm (nemozyhinocm ucnyiersa, euiuia cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 32; bophe YUobemwuh, Illpomerene oxonnocmu y
npuepeonom u cpahancxom npasy (clausula rebus sic stantibus), beorpax, 1972, ctp. 66. u 67.

228 Bun. Bpuera Kpyims, Ipomersene okoanocmu u yeoeopua 00206oprocm (nemo2ylinocm ucnyrersa, euiid
cuna, knaysyaa rebus sic stantibus), beorpan, 1967, ctp. 34.
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3axTeBa ,HOpMajaHa“ WU ,pasyMHA” HENPEABUIbUBOCT, OJHOCHO HEOTKIOHUBOCT,
MoOryhHOCT HCITyHBEeHmha ce TocMaTpa, Takohe, Kpo3 mpu3My ,,HOPMATHOT ¥ ,,pa3yMHOT"‘, YAME
ce, u 0e3 opManHOr NMpHXBaTamkba TEOPHje O MPOMEHECHUM OKOJIHOCTUMA Yy (hpaHIyCKOM
MO3UTUBHOM TpaljaHCKOM TMpaBy, MOTY IMOCTHNHM CIMYHU pe3yaTaTd y MpPaKCH KOjU ce
OCTBapyjy y IpaBHUM CHCTEMHMa Yy KOjHUMa je Ta TeOpHja YCBOj€Ha Kao OMILITE MPaBWIIO 32
yrosopue oxroce.??’ TIoTpeGHO je MOMEHYTH M H3y3eTaK O NMPHHIMIA HEeIPOMEHIBHBOCTH
yroopa koju je KacamuoHu cya ycTaHOBHO Y IOTJIEy YroBOpa O 3aKyly HEMOKPETHOCTH,
Mo4veB of ojyIyke ox 6. arpuia 1951. ronune. Y mopen jacHe TeopujcKe NUCTHHKIIHM]E, jeaaH
CIIy4aj] TPOMEH-CHUX OKOJHOCTH TOJBEICH je moj mojam Bumie cwie. Cmarpa ce na je
HACTyNHJIa ariCOIyTHa HEeMOTYhHOCT Hcmymema 300r gorahaja 3a KOjU HUje OATOBOPHA HU
jeIHa HU JIpyra cTpaHa, 300T Koje ce cTpaHke ociobahajy gasber u3Bpliewma obaBe3a, U OHJA
KaJa je yclie[l HAKHaJHO HacTajor jaoralaja 3akynsbeHa CTBap caMoO JEJIMMUYHO omiTeheHa,
aKo Cy TPOLIKOBH ONPAaBKE TOJHMKH Jia IPEeTepaHo peBasnia3e MpHxo/Ie KOju ¢e OCTBapYjy Ol
HernokpeTHocTH. C 003UpOM J1a je 3aKymo/aBall 1y>KaH OApKaBaTh CTBAP y UCIPABHOM CTamby
3a BpeMe Tpajamba 3aKylla, Y HaBEJCHO] CHUTYyallMju TOCTOjU CaMO IpeTepaHa OTEKaHOCT
U3paKeHa y BEJIMKOj Hecpa3Mepu u3Mel)y TpOIIKOBa ONpaBKe W HM3HOCA 3aKylmHHHE. Y
JUTEPATypH IOCTOje PAa3IMYHUTa TICTUINTA O MPABHOM OCHOBY IMPECTaHKa YroBOpa y OBOM
ciy4uajy. [Ipema jeqHoMm, paau ce 0 HaKHATHOM OTIaJamky Kay3e, JIOK je IpeMa IPyroM ped o
nopemehajy eKBHBAJICHTHOCTH mpectainyja. [lo qpyrom cxBaTamy, HE MOXE CE TOBOPHTH O
OTIAIay Kay3e, jep Ce HEHO I0CTOjame, OJHOCHO HEMOCTOjae LIEHH NpeMa BpPEMEHY
3aKJbyUCHha yroBopa. >’

Packun wim u3smMeHa yroBopa 300T MPOMEHEHUX OKOJIHOCTH OOQjallmhaBaHU Cy Yy
(bpaHIlyCKOM NpaBy U meopujom o usmenu yuba y2oeopa. Ll yroBopa ce cxpaTa MoTIIyHO
00j€KTUBHO, KAa0 HEIITO LITO MOCTOJU y NPAaBHOM IMpPOIHUCY. AKO c€ TOCie 3aKbyderma
yroBOpa OKOJIHOCTH NPOMEHE, NMpU 4YeMy LUJb YyroBOpa HMjE OTMA0, OHJa OM ce H3BpIICHE
o0aBe3e MOIJIO aJanTUpaTH, HE IpeMa MPEeTHOCTaBJbEHO] BOJbH CTpaHaka, Beh y QyHKIUjU

231

M3MEHEHOT IMJba TpaBHOT TpaBmwia.” Mako ce mpumehyje nga ce y OBOj TEOpHjU Mellia

HN3MCHA YroBopa 300r MMPOMECHCHUX OKOJIHOCTU €Ca U3MCHOM 300r CTyllalkbd Ha CHAry HOBOT

229 Bpnera Kpysb, Ilpomernsene okonnocmu u yeo8opna 0020680pHocm (Hemo2yhHocm ucnyrvera, 6uud cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 35.

20 Bun. Mapko Byphesuh, Packudare unu usmena yeoopa 3602 npomMersenux oKOIHOCMU, MATUCTAPCKH Pajl,
YuusepsuteT y beorpany — [Ipasuu daxynret, beorpan, 1994, ctp. 49. u 50.

1 Bux. Mapko Byplesuh, Packudare uiu uzmena y2080pa 3602 npoMersenux oKoIHOCMU, MATHCTAPCKH Pajl,
VYuusepsuter y beorpany — I[IpaBau dakynrer, beorpan, 1994, ctp. 64.

67



IPaBHOT IPOMHKCA, MOXKe ce pehu 1a ce ’hoMe HaroBeITaBa HOBU, HEIITO PyTraduju MPHUCTYII,
KOjH Ce CacToju y MOKYyIIajy Ja ce M3y3eTak oJ Hauena pacta sunt servanda oGjacHu
00jEeKTHUBHUM paSHOSI/IMa.232

[TocTaBKky meopuje o HecmanKy Opywimeene KOPDUCHOCHU U RPABUYHOCMU Y
Yy2080py YMHHU CTaB Ja ce ,,lIPaBUYHO" U ,,KOPUCHO™ Haja3e y OCHOBH oOaBesyjyher mejcrea
yrosopa.?*® IIpema OBOM CXBaTamy, KOPHCHOCT Ce J€/IH Ha [0jeAHHAYHY, KOjy YTOBOP HMa 3a
CTpaHe, U JAPYIITBEHY, KOja ce cacToju y oMoryhaBamy JAPyIITBEHO KOPUCHOT aKTa pa3MeHe.
YToBOp je HEONXOJHO CPEICTBO 3a ,,0BiaJaBame OyayhHomhy“ W HajIOrOJHUJU HU3pa3
¢11000/1€ ¥ OATOBOPHOCTHU MOjEIUHIIA, YUME CE HeTrOBa JPYIITBEHA KOPHUCHOCT UCIOJbaBa U Ha
MHAMBHAYyanHOM uiany.”>" TIpaBHYHOCT Ce, IaK, CXBaTa Ka0 yTOBOPHA MPAB/A, Tj. KA0 3aXTEB
Jla c€ YTOBOPOM HE MOpPEMETH paBHOTEXa y3ajaMHUX JlaBama Koja je paHuje HOCTOjaHa.235 Ha
OCHOBY aHaJiu3¢ JOKTPUHAPHUX CTaBOBA, CYJCKE MpaKCe, CAAPKHMHE KOHKPETHUX IMPOIKCA
KOjUMa Ce y HH3Y CllydajeBa OJICTyIa Oj Hauena pacta sunt servanda, kao u pasiora Kojuma
je dpanIycku 3aKoHOMaBaI] OMO WHCIIMPUCAH MPHIMKOM HBUXOBOT JOHOIICHA, 3aKJbyUdyje Cce
Jla Ce pacKuj WIM HM3MEHA yroBopa 300T NPOMEHEHHX OKOJIHOCTH HE MOTY O00jacHUTH
UCKJbYYMBO IOTPEOOM 3alITHTE MPHHIMIA MpaBUYHOCTH. HeomxomHo je ma Hempasna
IPOY3pOKOBaHa HECPa3MEpPOM IIpecTalija YWHU YTOBOpP HEMOTPEOHUM HIIM TMPETH Ja MY
OJly3Me HEroBy APYIITBEHY KOPHCHOCT.>® Kao KOPEKTHB, yBOIM CE HAYENO CABECHOCTH H
MOLITEeHAa. Y TOM CMUCITY, PACKHUJI HJIM U3MEHA YrOBOpa HE MOTY C€ 3aXTEBaTH aKO Ce CTpaHa
KOja Ce IMO3MBA HA MPOMEHEHE OKONHOCTH HWje MpHApKaBana TpHHIMNA 1o0pe Bepe.”’
KBanmuTteT Teopuje 0 MPaBUYHOCTH U JIPYHITBEHO] KOPUCHOCTHU j€ y TOME IITO CJIOKEH
npoOJeM pacKua Wi U3MEHE YyroBopa 300T MPOMEHEHUX OKOJIHOCTH HE TIOKYIIaBa, MOMYT

JPYTuX TEOpHja, Ja PelIr ynoTpeOdoM jeHOr, YecTO BeoMa ancTpakTHor mojma. Ocum Tora,

232
%2 Mapxo Byphesuh, Packudare uiu usmena yeoeopa 3602 npoMeHEHUx OKOIHOCMI, MATHCTAPCKH Paj,

Yuusep3utet y beorpany — [Ipasau dakynrer, beorpaa, 1994, ctp. 65.

233 Bun. Mapko Byphesuh, Packudare uiu uzmena y206opa 3602 npomersenux oKOIHOCM, MATUCTAPCKH Pajl,
VYuusepsutet y beorpany — [Ipasau dpakynrer, beorpan, 1994, ctp. 66.

24 Bun. Jacques Ghestin, Kopucro n npasuuno y yroopuma (IIpeseo M. Opmuh), Ilpasnu acusom, Gp. 8-
9/1981, ctp. 49-53.

2% Jacques Ghestin, Kopucro u mpasuuro y yrosopuma (IIpeeeo M. Opmnh), IIpasnu acusom, 6p. 8-9/1981,
ctp. 55.

2% J. Ghestin, M. Billiau, Les obligations, Les effets du contract, Paris, 1992, crp. 337. u. 311. Has. mpema
Mapxko DByphesuh, Packuoarwe umu usmena yzoeopa 3002 npomereHux OKOIHOCHU, MATHCTAPCKH pal,
Yuusepsutet y beorpany — [Ipasau daxynrer, beorpan, 1994, ctp. 67.

37 ). Ghestin, M. Billiau, Les obligations, Les effets du contract, Paris, 1992, crp. 337. n. 311. Has. mpema
Mapxo DByphesuh, Packuoarwe umu usmena yzoeopa 3602 npomereHux OKOJIHOCMU, MATHCTAPCKH pal,
VYuusepsuter y beorpany — I[IpaBau dakynrer, beorpan, 1994, ctp. 68.
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NPaBUYHOCT y OBOj TEOPHjU 100Mja KOHKPETHY CaJpKHUHY, YMMe ce n30erasa, y JOKTPUHH
Beh TpaauIroHaNaH, MPUTroBOP Ja MOCTOjH OMACHOCT Ja he cya mpuiiMKoM oaTydrnBama OUTH
MOHET HEKUM HeoapeheHum ocehamem.>®

Opn ommrer mpaBuia Ja YroBOp HE MOXKE OWUTH PAacKMHYT HHUTH HM3MEHEH 300T
MPOMEILEHHX OKOIHOCTH KOjé peMeTe paBHOTEXKY y3ajaMHHX JaBama,”>’ @®paHiycKu
rpalaHckH 3aKOHMK, y CBOjOj OPUTHHAJIHOj BEp3WjH, mpenBubhao je HM3y3eTak camMo KOJ
YroBopa 0 3aKymy mo/sonpuspeanor semmumra. > 3akynar je Morao 3axTeBaTy cMameme
3aKyIMHUHE y CIIy4ajy MOTIYHOr T'yOWTKa WJIM TYOWTKa HajMame IOJIOBUHE JIETHHE 300T
Henpeasuhenor morahaja (wi. 1769. no 1773). Cneneha nBa u3y3eTka yCTaHOBJbCHA CY
u3MeHama ['pahanckor 3akonuka m3spiienum 1971. u 1984. rogune.”*! IIpBu ce ogHOCH Ha
MoryhHocT M3MeHe yroBopa o aeo0m HaciaeacTBa. HoBuanu u3HOC, KOjU je jelaH oOf
HaCJIe/IHUKA Jy’KaH HUCIUIATUTH OCTaluM y oJpeheHOM pOKy pagu HamHpema HUXOBUX
HaCJIEIHUX JIeJIOBa, MOXeE ce ToBehaTh WM CMamUTH aKO CE€ BPEAHOCT YKYITHO NMPHMJbEHE

MMOBHHE II0 OCHOBY YroBOpa Iocie Jeo0e moBehana Wiy CMamuia 3a BUILE O]l YETBPTHHE

(ur. 833-1). Msmenama u3 1984. roamHe, y Huiby MpaBHE 3alITHTE MOKIOHOMPHUMAII],

8 Mapxo Byphesuh, Packudame umu usmena yeo8opa 3602 npoMeHeHux OKOTHOCMI, MATHCTAPCKH Paj,
VYuusepsutet y beorpany — [Ipasau dpaxynrer, beorpan, 1994, ctp. 68.

2 CwMmatpa ce ma oHO mpoumsmnasu u3 4i 1134. @paniyckor rpahaHCKOT 3aKOHHKa IpeMa KoMme: YTOBOpH
3aKJbY4EHH 110 3aKOHY BaXK€ KaO 3aKOH 3a OHE KOjU Cy UX 3aKkJbydnian. OHM He MOTY OMTH OIIO3BaHH, OCHM
BUXOBOM carjacHomhy wim u3 pasiora npeasuleHnx 3akoHoM. Ocum y Ppaniyckoj, HedaekcnOuiaH,
HeraTHBaH IPHUCTYII IIPAaBHOM IPOOJIEMy NPOMEHEHNX OKOJIHOCTH NpuxBaheH je W y MpaBHUM CHCTEMHMa
Bbenruje n JlykcemOypra. Y HaIMOHaJIHMM 3aKOHOIABCTBMMA OBHX JIpXaBa HHje mpeasuheHa moryhHoct
M3MEHe WM pacKuaa yropopa 360r mpomemenux okomHoctd. Bum. Principles of European Contract Law,
Parts | and Il — Combined and Revised, Prepared by The Commission of European Contract Law —
Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The Hague, 2000, Hariomena 2. y3
. 6:111, cTp. 328.

0 OBo ce objamImaBa MPETEKHO PyPATHEM KapakTepoM (paHILyckor ApymrTea Ha moderky XIX Beka, kKao
YHILEHUIIOM [1a j€ TOJbONPHUBPEIHA TPOU3BO/(Ihba OMla MHOTO Mambe 3alTuhieHa 0] HeMOBOJFHUX JIejCTaBa
KJIMMaTCKuX (hakropa Hero 1mTo je To JaHac. [loBogom oapende u3 wi. 1244. ®dpaniyckor rpahanckor
3aKOHHKA Ja CyJl MOXE Ha 3aXTeB AY)KHHKA IPOAYKUTH POK 3a HCIyHEHhe 00aBe3e HajBHIIE 33 TOJMHY
(mpema 3akony u3 1936. romune), onHocHO ABe roaune (mpema 3akoHy u3 1985. rogune), pauyHajyhu on
JlaHa Kaja je Jy»KHUK TpeOasio 1a U3BPIIH CBOjy 00aBe3y, T3B. ,,pOK MHUJIOCTU, IOCTABUIIO CE MTUTAKE Ja JIH
oBo opnamheme cyaa nojpasymeBa M MOTYHHOCT OTKIamama Hecpa3Mepe Yy y3ajaMHHM IpecTranyjama
HacTaje 300T MPOMEHEHUX OKOIHOCTH. [IpeMa jeHOM MUIILBEY, Y OBOj OAPEIOH je MPUMEHEHA TeopHja
0 MPOMEHEHUM OKOJHOCTHMA, jep oapelrBambeM HOBOT POKa 3a HCIYECHe 00aBe3e Cy/l HHIHUPEKTHO MOXKE
OTKJIOHHUTH nopeMelieHy YroBOpHY paBHOTEXY. JIpyru ce 3aiaxy 3a HeraTHMBaH OATOBOP, C 003UPOM Jia CY.
MOYKE YCBOJUTH 3aXTEB TY>KHHKA M OHJIa KaJla Ce OH YOIIITE HE HaJla3h y TEIIKOM €KOHOMCKOM II0JI0XKajy
300r mpomeHe okoiHocTH. Haj3an, moctoju M craB jpa Tpeba cMarpaTd Ja je HaBEJEHUM IPaBUIIOM
MIOCPEHO MPU3HAT NPAaBHU 3HA4aj HAKHAJAHUM JoralajuMa, 3aTo IITO, [0 U3PHUMTO] OpeadH 3akoHa u3
1985. roguue, cyn Ipu OJUTyYHBamy ,.MOXE Y3€TH Yy 00O3Up II0JIOXKA] Jy)KHUKA W HHETOBY E€KOHOMCKY
cutyannjy*. Bua. Mapko Dyphesuh, Packudamwe uiu uzmena yeogopa 3602 NpoMerbeHUX OKOIAHOCHU,
MarucTapcku pana, YHauBep3uret y beorpany — IlpaBuu daxynret, beorpan, 1994, ctp. 43-45.

1 Mapko Byphesuh, Packudame umu usmena yeosopa 3602 npoMeHmeHux OKONHOCHU, MATHCTAPCKH Paj,
VYuusepsuter y beorpany — I[IpaBuu dakynrer, beorpan, 1994, ctp. 43. u 44.
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HacJIeJHUKA WU JIeratapa, 1aTo UM je MPaBo /1a 3aXTeBajy 0/ CyJAa H3MeHY yCJI0Ba HAJIOTa
KOjH TepeTe MOKJOHE MU KOPHUCTH M3 320CTAaBIITHHE KaJa je 300T MPOMEHE OKOJIHOCTH
IbIXOBO UCITYHEHE IOCTANI0 U3Y3€THO TEIIKO MM MOXKE ITPOY3POKOBATH O30MJBHY IITETY. Y
TOM CIy4ajy, CyJd MOXE CMamUTH H3HOC TEpeTa, HW3MEHHTH IIEPHOJUYHOCT JaBamba,
IPOMEHUTH TIpeAMET Hajora WM HapeIuTH IpoJajy NPUMIBEHHX aobapa u ymorpely
nobujeHor uzHoca y oapehene cepxe (wi. 900-2).

M3y3enu ox mauesa pacta sunt servanda y ¢gpanmyckom npapy npeaul)eHu cy u
nojeiMHUM moceOHMM 3akoHuMa. Tako je y 3akony u3 1930. rommHe yCTaHOBJbEHA
MOTYNHOCT HM3MEHE YroBopa O OCHIypamy 300T ,,CMambemha WIM TOropliamba OCHUTYPAaHOT
pHu3MKa“, TOK je 3aKOHOM O MHTEJICKTYaJIHOj CBojuHH M3 1957. roqunHe oapeheHo na xana, y
Clly4ajy IpeHoca IpaBa Ha McKopuirhaBame efa, ayTop MPEeTpIu IITETy, YCIen Je3uje Win
,,HEJIOBOJBHOT TpeaBulama npuxoaa ox aena™ y uzHocy Behem on 7/12, oH Moxe 3axTeBaTu
u3MeHy yropopa.’*? OCHM OBHX 3aKOHA ,,TpajHOr Kapaktepa, (PpaHIyCKH 3aKOHOLABALL j&
pearoBao ¥ HHM30M MpONHCA YHje Baxeme je Ommo mpuBpemeno. Ilpema 3akony u3 1918.
rogune (Loi Failliot), cyn je morao, He3aBUCHO OJf paCKHIHHX OCHOBAa KOjH MMOYHBAjy Ha
OIIITEM MpaBy WM MOTHYY M3 yroBOpa, Ha 3aXTeB OWMJIO KOje CTpaHE PAaCKHHYTH YrOBOpE
MIOCJIOBHE TIPUpPOJE 3aKibydene mpe 1. aBrycra 1914. rogune, Kojuma cy ce cTpane obaBe3aie
Ha HCIIOPYKY po0e WM Apyre CYKIEeCUBHE HIIM OJUIOKeHe YnHuAde, ,,aK0 ce YTBpAH Ja Ou
UCIIyemhe 00aBe3a jeZlHe CTpaHe, ycie PaTHOT CTarmba, OMJIO CKOIYaHO ca TepeTUMa Win Ou
IPOY3pOKOBAIO MITETY, KOjeé OM Jajeko HaJMalllio y MOMEHTY 3ak/byuemha YroBopa
pa3yMHO npenBuIbNBY Mepy. Packun he ce m3pehn mpema okorHOCTHMA ca HaKHAZOM IITETE
uim 0e3 HakHaje. AKO ce JIOCY/IM HaKHaJa mTeTe, oHa he cyauja yMepuT CyMmy, ako IITeTa
ycleq paTHOT CTamka 3HAaTHO HaaMalla NPeIBUIJBUBY IITETY. AKO je Kymal, CXOTHO
ycIOBMMa M O0HMYajuMa TProBauykuM, MpuOaBUO HenMdepoBaHy poOy Ha TPOILIAK M PU3UK
npojaBlia, oHAa he ce cyma HakHaje LITeTe YMEPUTH MO IMpeTrocTaBkaMa ojpeheHum y
nperxonHoj anuHeju. Cynuja MoXKe MO 3aXTeBY je/lHE CTpaHke u3pehu na ce Hcnymeme
yroeopa ommaxe 3a oxpehero Bpeme.“?” OBaj 3akoH ce HHje NPHUMEHHBAO HA MOCIOBE
3aKJbydeHe Ha e(peKTHUM Oep3aMa (KOjU 0cTajy HOABPTHYTH TOTUYHUM 3aKOHMMA, AEKpeTHMa

U MIPaBUJIHMIIMMA), HA HajaMHE yroBOpE, YTOBOpE O KUPUjU U 3akymy (wi. 7. an. 2). Kao mro

242
Hag. nmpema Mapko Byphesuh, Packuoare unu usmena yeosopa 3602 npomerseHux 0KOIHOCMU, MaTHCTAPCKU

pan, Yuusep3uteT y beorpany — [IpaBuu daxynret, beorpan, 1994, ctp. 45.

?%3 Hag. npema JI. Apanhenosuhi, Clausula rebus sic stantibus u megocTikHOCT maBama, Apxus 3a npase u
opywmeene nayxke, Op. 6 (janyap)/1922, ctp. 418.
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ce BUJM, Kao MpaBHA CaHKIHMja, OMO je MPOMHCAH caMO PAacKWi YroBopa, ajld HE U HEroBa
msmena.”** ¥ cyurrinm, nero je 6mro npeasuljeno u sakonoM u3 1949. romue. C THM IITO CY
npemMa BeroBuM ojpeadama, Oynyhw na je OMO JOHET IeT ToAuHa Iocie ociiobohema
@panmycke, y3uMane y o03up u ,,HOBE €EKOHOMCKE MPHIIMKE Y KOjUMa je yroBOp UMao OUTH
uspuren.”* HoBiua je G1Ia 1 TO IITO Ce OH OHOCHO I HA YLOBOPE 3aK/bYUeHE y IIEPHOLY Off
OTIOYHbakha para A0 oclobohema, ako ce YTBpAM Ja je AYKHHK 300T paTHOT cTama Ouo
onemoryhen ma m3Bpmm o6aBe3y y (pUKCHPAHOM POKY M aKO OM HCIYHCHE O Hhera caja
MOIJIO GUTH 3aXTEBAHO ,,cAMO II0 IIEHY HOBHX TepeTa KOjH peMeTe eKOHOMH]y yrosopa“.*®
[TpuBpemMeHOCT HaBEIEHHX 3aKOHA CcacTojaja Ce€ M y TOME IITO Cy C€ Ha HHXOBE oapende
3aMHTEpecOoBaHa JIMIIa MOTJa I03BaTh caMO 10 oOjApeheHor TpeHyTKa IO MpecTaHKy
HerI/IjaTeJ'LCTaBa.247 [lojenuauM 3akoHMMA HHjEe OMIIO OCTABJHEHO CYIy Aa OJUIyYd JAa Jiu he
YrOBOp PAacCKMHYTH WM W3MEHHTH II0 3aXTEBY CTpaHaka, Beh je 3aKoHOIaBall JAWPEKTHO
MHTEPBEHHCA0 y CMHUCIY Ja jeé MPONHCHBA0 AayTOMAaTCKO MEHmame IOjeAMHUX CacTojaka
yrosopa (HIp. oapehuBame Hajkpaher poka Tpajama yroBopa, MpOJIyKeTak pPoKa, OJHOCHO
BeroBo ckpaheme, a pele, mosehame mim cMamemne BUCHHE 00aBe3a) WIN HETOB NPECTaHaK.
Onu cy ce oxHocwin Hajuemhe Ha yroBope O 3aKyly, YroBOpe O paay H YTrOBOpE O
JIOKMBOTHO] peHTH. JIOHOIIEHM Cy ca IHUJbEM J]a C€ OTKJIOHE TEIIKE MOCIEIUIe eKOHOMCKE
KpH3€e U JeTpelrjanje HOBIA WU Ja CE€ TIOCTUTHY IPYTH MPaBHO-TMOJUTHYKY IUJBEBH (HIIP.
na ce yonmaxku ,,XxpoHH4Ha ‘cTamOeHa KpI/I3a).248

®panirycka npaBHa JOKTPUHA HUKaa HHUje rie/iana 0J1aroHakIOHO Ha OBO ,,U3y3€THO
3aKOHOJIABCTBO. CXBaTama Cy C€ KpeTaja O] OHHX KOja Cy OBakBY 3aKOHOJIABHY IPAKCY

nocmarpaia Kao ,,Hy)KHO 3710 y MepHoauMa KpH3e, U CBaKako 00Jbe pelIeHhe O] JaBama

oBnamnthemwa cyay na BolheH ,,HeonpeheHum ocehamem MpaBUYHOCTH OJITyUyj€ a JIU YTOBOP

2 Bophe Yobeswuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),
Bbeorpan, 1972, ctp. 19.

25 Bpnera Kpysmb, IIpomerene oxonnocmu u y2ogopna 002060puocm (Hemozyhnocm ucnyrversa, euuid cuid,
kaaysyna rebus sic stantibus), beorpan, 1967, ctp. 28.

246 Bpnera Kpyss, Ilpomersene okonnocmu u y208opHa 0d2oeoprocm (nemozyhnocm ucnyrersa, euma cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 28.

%7 Mapko Byphesuh, Packudame umu usmena yeosopa 3602 npoMeHmeHux OKOIHOCMI, MATHCTAPCKH Paj,
VYuusepsuter y beorpany — [IpaBuu dakynter, beorpan, 1994, crp. 46. Tako cy usyseTHe oapende 3akoHa
on 21. janyapa 1918. romune (Loi Failliot) Baxmie 3a Bpeme para u Tpu Mecema Mo 00ycCTaBU
Hernpujaresberaa (wi. 1). Bua. JI. Apanhenosuh, Clausula rebus sic stantibus u memoctmxHOCT naBama,
Apxus 3a npasue u Opywmeene nayke, 6p. 6 (janyap)/1922, crp. 418.

?%8 Bun. Mapko Byplesuh, Packudare uiu uzmena y2080pa 3602 npoMersenux oKoIHOCMU, MATUCTAPCKH Pajl,
VYuusepsuter y beorpany — I[IpaBuu dakynrer, beorpan, 1994, ctp. 47.
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249 110 OHEX KOja OBAaKBE MPOIICE KPUTHKY]Y 300T TOTa LITO

Tpeba pacCKUHYTH WM H3MEHHTH,
Cy MpUBPEMEHH U (PparMeHTapHH, IITO CE HHUMa HITUTE CaMO HEKEe BPCTE yroBOpa, JIOK ce 3a
OCTaJie OCTaBJba y BAXKHOCTHU OIIIITE MPABUIO O TYXKHOCTH HCIyEema obaBe3a, 6e3 o03upa
IITO U TH YTOBOPHH OJHOCH MOTY IOCTAaTH HEOJP)KUBU U HEIIPABUYHH MU JJOBECTH Yy BEOMa
HEMOBOJBAH TIOJI0KAj W3BECHE KaTeropuje yrosapaua.”>’ McTHdue ce W 1a 9ecTo ,Memame
JpXKaBe y yroBOPHE OJHOCE JOBOIMU JI0 CllabJbera YrOBOpHE AMCLUIUIMHE, jep he cTpaHke
HEOIPE3HO 3aKJbyYMBATH YyrOoBOpE y OYCKHBamy Ja he Mx 3akoHOjaBall ,,CIIACHTH aKO TO

Oyne Owmio HOTpe6Ho.251

Jlamwe ce mpumehyje na oBakBe Mepe MMajy KapakTep ,,Mepa
JUPUTOBAHE TOJUTUYKE €KOHOMH]E™, a MPEIACTaBJbajy ,,ITaJHjaTHBHO peIIeHe, 1a 4eCTOo
J1ajy CacBUM CYIPOTHE pe3ysTaTe OJ OHHMX KOjU C€ OUYeKyjy, Kao M Jia je MHTepBEHIHja y
OIIITEM HMHTEPECY y CTBapH MHTEPBEHLMja y MHTEpeCy oApeeHux IpymITBEHUX Ipyna Koje
ce Ha Taj HauuH (aBopH3yjy, 300r uera je Tpeba CBEeCTH Ha HajMamwy Moryhy mepy, y

252
%2y cBakoM

,,[TOCEOHO OCETJHMBUM OJHOCHMA™ M y3 TPEIU3HO oapeheHe Kpurepujyme.
Cllydajy, MHTEpBEHIIMja 3aKOHOJABIA TOKa3yje Ja 4YaKk M y MPHUBATHOM IIPaBy MOXE OWUTH
NPOTUBHO jaBHOM MHTEPECY, IPABIIIHO cXBaheHOM, 3aXTE€BaTH J1a Ty)KHUIY YBEK HCITyHaBajy
cBOje 00aBe3e y CBEMy KaKO OHE IJlace, YIPKOC OMTHO] MPOMEHHU OKOJHOCTH. 300r Tora je
MOTPEIIHO PA3IMYUTO IMOCTYNATH y 3aBHCHOCTU OJ TOTa Ja JIM C€ Paad O YroBOpHMa W3
NPHBATHONPABHE WIIH jaBHOIpaBHe chepe.”

VY ¢dpanyckomM mpaBy je y NOCIEAmE BpeMe NPHMETaH H3BECTaH pa3BOj y OBO]

254

obyactu, 06J1aro momeparme o1 cTporor Havena pacta sunt servanda.”™ VY teopuju ce

9y Bpeme JOMHHAIHje TeOpHje ayTOHOMHje BOJbE, KAO PA3TO3M 33 HEMPHXBATAHE CYICKOT PACKHIA WM
U3MEHe yroBopa 300T IPOMEEHEHUX OKOJIIHOCTH Hajuemhe cy UCTHUIAHH: ONACHOCT Cy[CKe apOUTPEPHOCTH,
cnabJbemhe YrOBOpHE ANCIUIUIMHE, MPaBHA HECUT'YPHOCT M CII., JIOK CE€ KacHHje, 0/100jaH CTaB CBE BHIIE
IIPaBAa0 €KOHOMCKHM pasjio3uMa. Tako ce HaBoau aa OW ,,peBH3Mja MOBIAYMIAa PEBU3UjY™, Tj. Ia Ou
noBehame IeHe y jeITHOM YroBopy, 3axTeBayio mosehame IieHe y ApyroMm, W Tako peloM, MTO O MOTJo
noeectrt 1o wH(pnammje. Bux. Mapko Byphesuh, Packuoarwe unu usmena yeoeopa 3602 npomerbeHux
OKOJIHOCMU, MaruCTapcKu pax, YHuBepsutet y beorpany — [IpaBHu daxynret, beorpan, 1994, ctp. 47, 69.
n70.

20 By, Pophe Yobessuh, Ilpomersene okonnocmu y npuspedrnom u epahanckom npasy (clausula rebus sic
stantibus), beorpax, 1972, ctp. 20.

Bua. Mapko Byphesuh, Packuoarwe unu usmena yeoeopa 3602 npomerseHux OKOIHOCMU, MaruCTapCcKu pal,
YuusepsuteT y beorpany — [Ipasuu daxynret, beorpan, 1994, ctp. 48.

251

2 Bun. Mapko Byplesuh, Packudare uiu uzmena y2080pa 3602 npoMersenux oKoIHOCMU, MATUCTAPCKH Pajl,
VYuusepsuter y beorpany — I[IpaBau dakynrer, beorpan, 1994, ctp. 48.
3 Konrad Zweigert, Hein Kétz, Introduction to Comparative Law, Third Revised Edition (translated from the
German by Tony Weir), New York, 1998, ctp. 527.
Bua. Anna Veneziano, UNIDROIT Principles and CISG: Change of Circumstances and Duty to Renegotiate
according to the Belgian Supreme Court, Uniform Law Review, Vol. XV (2010), Issue 1, crp. 148;
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ynyhyje Ha Ha4yeJI0 CaBeCHOCTHU U MOIITEHa, Capaaby U COIUIAPHOCT Kako OM ce 3acHOBaja
JY>KHOCT CTpaHa Jia MOHOBO MPEroBapajy Kajaa ce OKOJHOCTU TaKO MPOMEHE Ja Ou MpaBHO
JICjCTBO MPBOOUTHUX YrOBOPHUX YCJIOBA OMJIO OYMITIETHO HerpaBruyHO. CIMYHO PE30HOBAE
npuMemyje U cyacka mpakca. Konauno, orpanndeno mpusHame théorie de I'imprévision je
IPEIUIOKEHO U y OKBHPY HajHoBHje pedopme I'pahanckor 3akonuka (Projet de réforme du
droit des contrats, 2008).

2. Hemauko npaBo

Hakon mto je 6wmia mmpoko npuxahena y Hemaukoj npaBHoj Teopuju XVIII Beka u
yCBOje€Ha Kao OMIUTH WHCTUTYT YrOBOPHOT MpaBa y rpa)aHCKUM 3aKOHHUIIUMA MOjEIMHUX
HEMayKuX 3eéMajba, TeOpHja O MPOMEHEHUM OKOJIHOCTMMA BEK KacHHUje OMBa oxdadeHa Kao
HECIIOjUBa Ca TIPUHIMIIOM CTAaOWJIHOCTH YrOBOPHUX OJIHOCA W CHTYPHOCTH IPABHOT
npomera.”®® JIOKTPUHAPHO OKPY)KEHE YTHLAIO je 1a oHa He Oyie npuxpalieHa Kao OIIITe
npaswio y Hemaukom rpahanckom 3akonuky u3 1896. roamHe, KOju je CTYIHO Ha CHAry
1900. rogure.?*® 3a HemMauKOM PAaBHOM TEOPHjOM KPEHYIIA je U CyicKa IIpaKca Koja je cBoje
NpaBHO CXBaTame H3paswia Beh y NpBUM ToaMHama npuMeHe ['pahaHckor 3aKOHHKA.
IIpsobutHu craB Bpxoshor cyma (Reichtgericht) 6uo je 3ayser mpecymom ox 11. ampuia
1902. ronuHe y K0jOj je HaBEOSHO [a, OCHM H3PHUYMTO TPOINHCAHHMX H3y3eTaka, oapende

I'pahanckor 3akoHMKa He MHpYy’Kajy OCHOB 3a CyJACKH PAacKui WIM H3MEHY yroBopa 300r

Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of Law
and Economics, Volume 25, Issue 3 (September 2005), ctp. 420. ¢u. 22. u ctp. 426.

> Bun. Bpuera Kpyis, Ipomenene okonnocmu u y20eopna 002060procm (nemozylinocm ucnyrersa, euuia
cuna, kiaysyna rebus sic stantibus), beorpan, 1967, ctp. 35; bophe Hobewuh, [Ipomersene okornocmu y
npuspeonom u epahanckom npasy (clausula rebus sic stantibus), beorpan, 1972, ctp. 24.

2% Ynak, y u3BeCHHM CllydajeBMMa BOJM CE PauyHa O OKONHOCTHMA KOje HACTYIIe MOC/IE 3aK/bydera YroBopa
(xama je jemHa cTpaHa y y3ajaMHOM yrOBOpY AY’KHa Jla TIPBa HCITyHU CBOjy 00aBe3y, OHA MOXKE J]a OJUIOKHU
BCHO H3BPIICHE aKo Ce IOCNe 3aKJbyyerha yroBopa HMMOBHHCKA CHTyalldja Ipyre CTpaHe TOJIHKO
IoropIaia Ja je jacHo Aa of \e Hehe mooutn npotuBYrHUAOY. CTpaHa Koja oJyIaxke HCITyHemhe Ay)KHA je
HACTAaBHUTH Ca U3BPIIABAKEM CBOjUX 00aBe3a YKOIHUKO jOj Apyra CTpaHa MPYXH JOBOJBHO 00e30eheme na hie
YpeIHO U3BPIIUTH CBOje 00aBe3e WiIH IMOCTaHe CIIOcCOOHa 3a m3BpIewke (§ 321); omo3us obehama o naBamy
3ajMa KOJ MPeayroBopa O 3ajMy Kaja ce MaTepHjajHe MPIIKKE 3ajMonpuMiia OuTHO moropiajy (§ 610);
packua yroBopa O CIyXOH, OZHOCHO O APYIITBY/OPTaKiyKy, Oe3 HpHIp)kaBama OTKa3HUX POKOBA, Y
Cllyvajy HacTymama BakHOT pasmora (ein wichtiger Grund) (§§ 626. u 723)). V muramy Cy mpomeHe y
JIUYHO] CUTyanuju (MMOBHO] WIM APYTOj) TyXKHHKA, Ia ce He Om Morio pehu na je y oBuM oapembama
mpuxBaheHa OWJIO Koja BapHjaHTa TEOpHje O NPOMEHEHHM OKOJIHOCTHMMA. 3aKOHOIABAIl j€ y CTBapHu
MIPU3HAO JIETUTUMAaH WHTEPEC CTpaHa Jla M30eTHy MITETy KOoja joIl HHje HacTaja, a Koja Ou 300r mpoMeHa Ha
CcTpaHu cayroBapaua Moria Hacratu. Bpnera Kpysm, [Ipomersene oxonnocmu u yeo8opna 002080pHOCH
(Hemoecyhnocm ucnyrwera, suwa cuia, kiaysyia rebus sic stantibus), beorpan, 1967, ctp. 35-36. ¢u. 1;
Bophe UYobeswuh, [Ipomerene oxonwocmu y npuspedHom u epahamckom npasy (clausula rebus sic
stantibus), Beorpan, 1972, ctp. 24. u 25.
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MPOMEHbEHIX OKOMHOCTH.”>’ OBAKaB HEraTHBAH CTaB MOTBPHCH je y HU3Y KACHH]HX OTyKa M
TAaKBO CTame OWJIO je y HemaukoMm mpaBy cBe 10 lIpBor cBerckor para. 300r TEIIKHX
NocJeIuIla HACTAIMX 3a TopakeHy Hemauky, meHe W3oJalyje, HeCcTallule MPOU3BoAa U
CHPOBHMHA, Ka0 M KaracTpodaiHe HWH}IAIMje W SHOPMHOT TaJa BPEIHOCTH HAIMOHAJHE
BaIyTe, U CBE TO Y Jaieko BehuMm pa3mepama HEro y JIpyruM Jp)KaBaMa, IIOHOBO je
aKTyeJIM30BaHO MHTAE yTUIAja TPOMEHEHUX OKOJHOCTH. Hemauku cynoBu OMIHM Cy mpen
JMJIEMOM, Jia JIU Ja OCTaHy IPU CTPOTOM IOIITOBalkY YrOBOPHUX O0aBe3a M Jia YroBope
OJIp’Ke Ha CHAa3W WIM Jla yBa)K€ HOBY CUTYaIlMjy M MPU3HAJy MPABHO JI€JCTBO MPOMECHCHUM
okonHoCTHMA. >® [IperuTame pa3IUIUTHX UCja U MPUHITUIA Y HEMAUKO] CYICKO] TIPAaKCH ca
UJbEM JIa CEe ONpaBJa WHTEPBEHIMja y YrOBOPHE OJHOcEe Owmio je mpaheHo KXUBOM
aKTUBHOIIhY Ha MPaBHO-TEOPUjCKOM HUBOY M Y H3BECHOM CMUCITY IPEIICTaBIba HEH 0/Ipas.
[Tpema Hemaukom rpahanckom 3akonunky Hemoryhnocr ucnymema (Unmdoglichkeit)
Ouna je ,,0CHOBHA IOJyra‘“ CCTeMa YyrOBOPHE OJTrOBOPHOCTH, 1A j€ JIOTHYHO IITO CE YIPaBO
noMohy OBOT MPaBHOT MHCTUTYTA MOKYIIAJIO PEHINTH MUTalkEe 0cI000l)ema 01 0ATOBOPHOCTH
3a HEeM3BpIICHE 00aBe3e Koja je 300T MPOMEHEHUX MPHITUKA TOT BpEMEHa MoCTalla IPEeTepaHo

Temka.?> MelyTuMm, HEeMOTYRHOCT HCITYHbECHba, Y CMHUCITY § 275,2%0

U ,,M3BaHpeHe TemKkohe
y U3BpIIEHY 00aBe3e HUCY MOrjie OMTH Oe3yCIIOBHO HM3jelHadeHe, ma je y moMoh mo3BaHo
Haves0 casecHoct u nomrremwa (Treu und Glauben).*®™ Y § 242. Hemauxor rpaljanckor
3aKOHUKa IPOIHUCAHO j€ N1a je MY)KHUK 00aBe3aH HM3BPIIUTH YMHUAOY KaKO TO 3aXTEBajy

MOIITEHEe W NMPOMETHU 00HMYaj, J0oK je y § 157. npeasuleHO CIMYHO TPaBUIIO y TMOTIIETY

%7 Bophe Yobesbuh, IIpomerene okonocmu y npuspednom u zpahanckom npagy (clausula rebus sic stantibus),

Bbeorpan, 1972, ctp. 25.

8 ‘Bophe Yobesbuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),
Bbeorpan, 1972, ctp. 25.

9 Bun. Bpuera Kpyims, Ipomernene okoanocmu u yeoeopua 00206oprocm (nemozylinocm ucnyrersa, euuiad
cuna, kiayzyaa rebus sic stantibus), beorpan, 1967, ctp. 38. u 39.

250 OBOM 0apeaGOM MMa Ce y BHJIy HAKHAJHA HEMOTYHHOCT HCITymheHba KOja je HelpeABHbIBA, HEOTKIIOHHBA 1
TpajHa, ¥ Kao MpaBHa IOCIIEUIIA IPOTUCYje ce 0cinoboleme My)KHUKa 011 U3BpIIeHka obasese. (Bux. Bophe
Yobeswuh, IIpomerwene oxoanocmu y npuspeonom u epahanckom npasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 25) BpxoBHu cyn ce no3uBao u Ha § 279. Hemaukor rpaljaHckor 3aKoHHKa, mpema
KOMe IY)XHHK, KOji ce 00aBe3ao Jia MOBEpUoOIly Npea cTBap oapeheHy mo poay, ma Ta cTBap HMpomajHe,
Moxe OuTH ocioboljeH obaBe3e ako OM TPOIIKOBH 3a HabaBJbame CTBApH ox Tpelier JMma OMIM TOJUKO
BHCOKH J1a JTy)KHHK TO He O Mmorao mojuerd. (Bun. Mapko Byphesuh, Packudarwe unu usmena yeosopa
3602 NPOMErEeHUX OKOIHOCMIL, MATUCTAPCKH paj, YHuBep3uTeT y beorpany — IIpaBuu daxynrer, beorpan,
1994, ctp. 73) V cnyvajy nperxonHe (MPBOOHUTHE, MOYETHE WM MHUIMjalTHE) HEMOTYNHOCTH UCIYHCHA,
yrosop je meBaxehu (§ 306). Bua. E. J. Cohn, Frustration of Contract in German Law, Journal of
Comparative Legislation and International Law, Vol. 28, No. 3/4 (1946), ctp. 15.

261 Bpnera Kpyss, Ilpomersene okonnocmu u y206opna 0d2oeopnocm (nemozyhnocm ucnyrversa, euma cuid,
Kaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 39.
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TyMauewma yropopa. KoHuenT no0pe Bepe Kao OCHOB NpHXBaTamba TEOPHje O MPOMECHCHHM
OKOJIHOCTHMA TIPY’KA0 j& CyAy MUPOKY CI000AY Ja y CBAKOM KOHKPETHOM CIIy4ajy OLCHYje
Jla JM je 3aXTeB 3a HCIYHhCHhE YrOBOpPHE 00aBe3e y CBEMY Kako TJIACH Y CKIQJy ca OBHM
Hadenom.”®? CMatpa ce 1a OHAj KOjH HACTOjH y HEPEIOBHMM IpPHIMKAMA [a MOCTHTHE
PEIOBHO UCIYHCHE IIOCTYIAa MPOTUBHO HAYEITy CABECHOCTH M MOINTeHma. MHTepBeHIMja cyaa
OllpaBJaBaHa je M TUME ILITO C€, IPeMa OBOM CXBaTamy, MYKHHKOBA YMHHJ0A M3MCHWIIA
YIIOpeI0 ca eKOHOMCKHUM IIPOMEHaMa, TaKo Jia Ce BUIIIE HE MOXKE CMaTpaTH YHHUO00M KOjy Cy
CTpaHKe IPEIBUICIIE H XTENIE y BPEME 3aKJbyuetba yroBopa.2>> MelyTuMm, Hije 6110 JOBOJBHO
pehu 1a je u3Bpieme o6aBe3e MOCTalo ,,IPETEPaHo TEIIKO, Ta Ja Ce MOCPEJCTBOM Havesa
no0pe Bepe ,,HeyoOuuajene temkohe™ nsjennave ca HemoryhHomihy ucnymema. 3aXTeBaHa je
KOHKpEeTHU3aIyja u yTBphuBame crenu(@UIHor pa3jiora — OCHOBA IMO3WBamka Ha OBaj MPUHITHUII.
Y1paBo 1o TOM MUTalkYy MOCTOjalIa Cy pa3INunuTa CXBaTamba.

[Tpakca Hemaukor BpxoBHor cyna Huje Omia yjeaHadeHa. Jly)KHUK ce Hajrpe
ocnobahao obaBe3e Ha OCHOBY NMPHUTOBOPA Jla he My y ClIy4ajy UCIYHEHA ,,er3UCTEHIN]a
6utn yummrena“.?® CwmarpaHo je na HeMOryliHOCT HCIyBCHA IIOCTOJH M OHAA Kaja
U3BpIICHE 00aBe3e MOoJapa3yMeBa HANope KOju MpeBaswiiase ,,KOJIMYMHY Koja ce Ayryje’ u
NMPEeKO KoOje CTpaHKa HHje Be3aHa CBOjuM oOechamem (Teopuja ,rpaHUIlEe XpTBE® —
Opfergrenze).?® Tlokazano ce, Melyrnm, 1a yueme 0 T3B. eKOHOMCKOj HemoryhHocTH MMa
Henocrataka. OcUM IITO HHUje MOCTOjao MOY3[aH KPUTEPUjyM 3a OLIEHY Kajaa je Temkoha y
U3BpIICHY TAKBOT MHTEH3HUTETA J1a OM y3 oMoh Hauena 100pe Bepe Moria OUTH Mo/BeAeHa
noa ocnobahajyhy HemoryhHOCT, HHje AaBajio 3a/l0BOJbaBajyha pelmiema HU Y TOTJIENY

npaBHUX mocienauna (rameme o0aBe3e y3 PECTHTYLH]Y, €BEHTYalHO, NPUMIBEHOr). Y

262 Bophe Yobesbuh, IIpomerene okonocmu y npuspednom u zpahanckom npasy (clausula rebus sic stantibus),

Bbeorpan, 1972, ctp. 27.

253 ‘Bophe Yobeswuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),

Bbeorpan, 1972, ctp. 27.

264
Bua. Bpanera Kpysw, Ilpomemwene oxonnocmu u y2osopna 002080pHOCH (HeMOSYAHOCH UCHYIberbd, SUUA

cuna, knaysyna rebus sic stantibus), beorpan, 1967, ctp. 39. OBaj cTaB je KacHHje MPOIIMPEH Y CMUCITY Ja
HUje OMIIO HEOITXOIHO JIa je TO IMOCIIeINIa HCITYEmha CaMo jeJHOT YyToBOpa. buito je JOBOJBHO M aKO OM TeK
U3BpIICHE CBUX 00aBe3a Ha KOje je yTulaia NMpPOMEHAa OKOJIHOCTH, a KOje je JY)KHHK HUMao Mpema
PA3IMYUTUM TOBEPHOIMMA, OWIO MOrYOHO MO Eera. Tako ce y HU3Y Ciy4ajeBa KOjU CY Ce OJHOCIIN Ha
Mpo/ajy ayToMOOWIa, Yije Cy IleHe moBehiaHe W3HAA CBUX OYCKHBAMKA, Y IOjeAMHUM IpeaMeTuMa U 10 15
myTa, HEje Morio pehu na Ou ce mpojaBall Cyodro ca eKOHOMCKOM Iporamhy ako Ou U3BpIIHO 00aBe3e U3
OWJIO KOT TIOjeAMHAYHOT yroBopa. Mak, ucymeme CBIX YTOBOpa IOApa3yMeBalIo je TaKBY OacHOCT. Bu.
E. J. Cohn, Frustration of Contract in German Law, Journal of Comparative Legislation and International
Law, Vol. 28, No. 3/4 (1946), ctp. 18.

2% Bux. Bpuera Kpyims, Ipomernene okonnocmu u y2oeopha 002060procm (nemozylinocm ucnyrersa, euuia
cuna, knaysyaa rebus sic stantibus), beorpan, 1967, ctp. 39.
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yCIIOBMMa BHCOKE MH(QJIIAIMje YTOBOpP ce, IMaK, MOTrao OJp>KaTH HA CHa3M y3 pEBAIOPU3ALHU]Y
HOBYaHEe o0aBe3e, unMe Ou ce n3berao packuji yropopa Koju ca eKOHOMCKE TadKe TIIeIUIITa
Moxe Outu mreraH. [locne n3BecHor konebama, BpxoBHu cyn je ommykom ox 21. centemOpa
1920. roguHe HpPUXBATUO OBAKBY CYJICKY I/IHTepBeHI_[I/ij.266 [IpaBo na tpaxu mnobehame
NPOTHBUMHHI0E UM JIa PACKMHE YTOBOP aKo Jpyra CTpaHa Taj 3aXTEeB HE MPUXBATH MIPU3HATO
je Iy’)KHUKY HEeHOBUaHE 00aBe3e jep ce BEeroBa MpecTalrja eKOHOMCKH TOJIMKO IPOMEHMIA Ja
Ou, ako JaBame Jpyre CTpaHe OCTaHE HEU3MEHEHO, MIOIUI0 10 ,,HEMOAHOIIBUBE
JTUCIIPOTIOpIMje® TpecTamuja Koja je ,,HeclojuBa ca J0OpOM BEpOM M 3aXTeBUMa MpaBjac U
npasuaroctn.?®’  TIpusHame NPABHOTr J€jCTBA POMEECHAM OKOIHOCTHMA OHIO  je
3aCHOBAaHO Ha Hayelly €KBUBAJCHTHOCTH Y3ajaMHHX JlaBamba. Y CIIy4ajy HEroBor OWTHOT
nopemehaja, cyz je MOrao He caMO PacKUHYTH YroBop, Beh ra je Morao U M3MEHUTH aKO CY
Owin ucnymweHu ciuenehu ycinoBu: 1) ma ce paau O M3Y3€THO] M U3BAHPEAHO] MPOMEHU
OKOJIHOCTH; 2) Jia Cy CTpaHKE carjlacHe Jia C€ YrOBOp OJIpXH Ha CHa3H; U 3) J1a Cy MPHUIUKOM
NpaBUYHE pacrozesie mreTe u3Mel)y yropapada BOJIM padyHa O MHTEPECHMA U jeTHE U IpyTe
crpane.”® BpxoBHE cyx je y 3HATHOM GpOjy OTyKa 0X0GPHO M3MEHY HIIM PACKHJ yrOBOPA
Kaja je, 300r OMTHO MPOMEHEHUX YCJIOBAa y KOjUMa C€ MMalla U3BPILIUTH, YMHHI0A KOja ce
Iyryje MmocTajia CaCBUM Jpyraddja o]l OHE KOjy Cy CTpaHKe MMaje y BUIY U XTelle y BpeMe
3aKJbydema yroopa. Kao mro ce BuaM, Hayelo jeqHAKe BPEAHOCTH y3ajaMHUX JaBamba
noBe3aHo je ca JokTpuHOM rebus sic stantibus u wuaejom o0 ,,HEMOIITEHOM TeEpeTy'
(Unzumutbarkeit) xoju Ou myxHHK Tprieo ako Ou moBepwial OHO oBjamheH aa 3axTeBa
UCIyHeHhe 00aBe3e Mo MPBOOUTHUM yCJ‘IOBI/IMa.Zeg

Hapenenn mokymaju ga ce a T€OpHjcKa MOJAJIOTa MUTamky MPOMEHEHUX OKOJHOCTH

IMoKa3ajii Cy €€ y H3BCCHOM CMI/ICJ'ijeI[HOCTpaHI/I 1 300r TOTa Hen0BOJbHU. HoBOM TCOpI/IjOM

26y JUTEpaTypu ce (GIICKCHOMIHOCT HEMAayKUX Cya0Ba oO0jalllibaBa U YMICHUIIOM Ja CYy CyIuje y TO BpeMe
MOTUIAJIC YIJaBHOM W3 CPEAbe Kiace, Koja je TOKOM HH(alMje Teuko ,,crpagana, u 300T JIMIHOT
HCKYCTBa OWIIe Cy CIIpeMHe Jia pemasajy Hacraie npodneme. Bua. Egidijus Baranauskas, Paulius Zapolskis,
The Effect of Change in Circumstances on the Performance of Contract, Jurisprudencija/Jurisprudence,
2009, 4(118), ctp. 205.

Tyxnnan, Koju je Ty)KEHOM J1a0 y 3aKyll HEMOKPETHOCTH 3a MHJIYCTPHjCKE CBpXe M 00aBe3ao ce Ja My
HCTIOpYYYyje BOJEHY Mapy 3a TOKpeTame MalllhHa, OJI0MO je Ja Jajbe BPIIM HCIOPYKY 300T BEIMKOT
MOCKYIIJbEeHa yIiba JI0 KOTa je JNONLIO ycjel JeBajBallije HeMauyke MapKe W 3aXTeBao je Ja My TYKeHH
HaJOKHaJIU mpeTpibeHe ryoutke. Bophe Hobessuh, [Ipomersene oxornocmu y npuspeonom u epahanckom
npaey (clausula rebus sic stantibus), beorpam, 1972, ctp. 26.

%8 Bophe Yobesuh, Ilpomerene okornocmu y npuspednom u epahanckom npasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 26.

267

29 Bun. Bpuera Kpyis, Ipomernene okonnocmu u y2oeopna 0d206opuocm (nemozyhnocm ucnyrersa, euuia
cuna, knaysyaa rebus sic stantibus), beorpan, 1967, ctp. 40.
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o ormagzamy ocHoBa mociaa (Geschaftsgrundlage) wusBprieno je mamme pasBujame u
ycaBpIIaBame paHMjuX cxBarama.’  L[ub je 6HO OOjeJMHHTH pa3lIMYATa MEpHIA M
KPUTEpUjyMe y jEIMHCTBEH M LEJIOBHT CHCTEM KOju he mpencTaBibaTH IOY3AaH IPaBHU
MHCTPYMEHT, OWJIO 3a pacKui, OWiIo 3a N3MEHY YTOBOPa, Y CKJIaly ca KOHKPETHHUM yTOBOPHUM
OIHOCOM ¥ BOJBOM cTpanaka.’’" Hemauks BpXOBHH Cyjl MPHXBATHO je TEOPHjY O OTIAAbY
OCHOBa Mocia oJuTykoM of 3. ¢ebpyapa 1922. roguHe U o Taja OHA je CIIYXKWiIa CYICKO]
MPAKCH Ka0 TEOPHjCKa MTOUIOra 32 YBAKABAILE 11€jCTBA IPOMEHCHIX OKOTHOCTH.” >

OcHoB 1noca je neduHncan Kao ,,K0oJ 3aK/byderha 1ociia 00eI01amkbeHa U 01 YYSeCHUKA
y MOCIy Yy CBOM 3Hauewy MNpu3HaTa W HeocnopaBana mpezacraBa (Vorstellung) jemsor
yYECHHMKA MJIM ONINTA MpejacTaBa 00a ydecHHKa O MOCTojamy Wi Oyayhem HacTynamwy WIN
HEeHacTynamwy onpeheHMX OKOJHOCTM Ha 4YHjO] OCHOBH IIOYMBAa IIOCJIOBHA BOJhA
(Geschaftswille)“.?” Huje, mpema ToMe, ZOBOJBHO [a je/HA CTPAHA yOUYaBa MPELCTABY APYre
cTpaHe, Beh, ¢ 003upoM Ha By, Mopa nohu 110 3aKkJpydka Jla Jpyra CTpaHa yroBop He Ou
3aKJby4MyIa KaJl 1aTe OKOJIHOCTU He OM 1mocTojasie. AKO CTpaHa v IOpe]l TOora MpuxBara mocao,
IpuXBaTa OKOJHOCTH KOje cy ox o/uryudyjyher 3Hauaja 3a qpyry CTpaHy Kao OCHOB IPaBHOT
nocna. Ped je, gakie, o nmojMy Koju je cyOjeKkTuBHE mpupoje. therosa canpxuna ce cBoIu Ha
npehyTHe TpPeTHOCTaBKe O IMOCTOjamy WM OyayheMm HacTymamy, OJHOCHO HEHACTYIamy,

W3BCCHUX OKOJIHOCTH KOj€ CTpaHe cMarpajy OWUTHHM 3a yroBop, IO 4eMy c€ TeopHuja o

20 Teopuja ce npummcyje npod. Oeprmany (Oertmann) koju je y cBojoj kmmsu Die Geschaeftsgrundlage, ein
neuer Rechtsbegriff uz 1921. roause, y 3uaTHO MoGossmaHoM 00uKy, 0xuBeo Bunamajaoso (Windscheid)
yuewme, u3 cpeaumHe XIX Beka, o mpermocraBiu (Voraussetzung) xao ,,Hepa3BHjEeHOM YCIOBY™
(unentwickelte Bedingung), xoju ce Hana3u uzmel)y moOyze U3 Koje je yroBop 3akjby4eH U MPaBOI' YCIIOBA.
YroBOpHa MPETIIOCTaBKa Ce pa3iiKyje OJ YCIOBa YTOJNHMKO IITO CTpaHa, MajJa HaMepasa Jia IPaBHO JIejCTBO
HACTYIIH CaMO YKOJIMKO Ce NPETIIOCTaBKAa MCIYHU, H3PUYUTOM H3jaBOM HE YMHH 3aBHCHOM TPAHCAKUH]y O
TaKBOI' CTama cTBapu. llocieania Tora je aa MpaBHO JIEjCTBO, KOje CE XTeNo, IOCTOJU M aKo HEH0CTaje
MPETIOCTaBKa. AJIM TO HE OJroBapa UCTUHUTO]j, MPABOj BOJGH M3jaBHOLA, W 300T TOTa je MpaBHO AEjCTBO,
naxko (OpMasHO OIpaBliaHO, MaTepHjanHo Oe3 ompaBxaHOr ocHoBa. Kanma apyra cTpaHa U3 OKOJIHOCTH
ciyyaja MOXe 3aKJbYYHMTH Jia NPETIIOCTaBKa IPEACTaBJba €IEMEHT HaMepe CayroBOPHHKA, OBaj MOXeE
0JIOUTH J1a U3BPIIN CBOjY 00aBe3y WIIM 3aXTeBaTH Bpahame JaTor ako ce MpeTrocTaBka He octBapu. Bua. E.
J. Cohn, Frustration of Contract in German Law, Journal of Comparative Legislation and International
Law, Vol. 28, No. 3/4 (1946), ctp. 20; 1. Apauhenosuh, Clausula rebus sic stantibus u HemocTIKHOCT
JaBama, y: 36upka pacnpasa 00 J-pa /. Apanhenosuhia, beorpan, 1926, ctp. 52. ¢u. 2; Konrad Zweigert,
Hein Kotz, Introduction to Comparative Law, Third Revised Edition (translated from the German by Tony
Weir), New York, 1998, ctp. 519.

Bua. Bpaera Kpyss, Ilpomemwene oxoanocmu u y2o80pna 002080pHOCH (HEMOSYAHOCM UCHYIberbd, UL
cuna, kray3yna rebus sic stantibus), beorpan, 1967, ctp. 41.
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272 ‘Rople Yobessuh, Ilpomernene okornocmu y npuspednom u spakhanckom npasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 28.

23 . Enneccerus, H. Lehmann, Recht des Schuldverhaltnisse, 14. Bearbeitung, Tiibingen, 1954, ctp. 170; K.
Larenz, Geschéftsgrundlage und Vertragserfillung, 2. Auflage, Minchen und Berlin, 1963, ctp. 5. Has.
npema Bpnera Kpyis, I[lpomerene okonnocmu u ye080pHa 002080pHOCH (HEMOSYRHOCH UCNYFerpd, GULLA
cuna, knaysyaa rebus sic stantibus), beorpan, 1967, ctp. 41.
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OTHajamy OCHOBA IOCTa MPUOIDKaBa TPAJUIMOHATHOM YYelhy O Kiay3yiau rebus Sic
stantibus wnmm teopuju o mmrumnmMTHOM ycnoBy (implied term) koja je mpuxBahena y
enrieckoM mpaBy.?’* Wnak, momamaj Teopuje O OTIaiamy OCHOBA IOCIA je LIMPH Of
MIOMECHYTHX KOHIICTIIMja, jep c€ OHA MOYXKE NMPUMEHHTH HE CaMoO Kaja Ce MOCie 3aKbyvea
yroBopa OKOJIHOCTH IpOMeHe, Beh M Kajia Cy y BpeMe 3aKJbyuekha YroBOpa je[iHa WiH 00e
cTpaHe, anu 6e3 CBOje KpHBHIE,? ® Ouie y 3a0IlyIH y IOITIELY OKOIHOCTH KOje Ce CMaTpajy

276 : 277
OJJTYYHHUM. Pazauxka J€ U 'y TOME IITO CE€ OCHOB II0CJIa HE CMaTpa CaAp>KMHOM YIroBopa,

Beh enoM dakTnukux enemenara nocia (Tatbestand).?

Hako HHje cacTaBHH J1€0 U3jaBe, Y
npouecy dopMmupama Bobe joj HemocpeaHo mperxomn.’’’ OcHoB mocma He TpeGa
u3jeHaYaBaTl HU ca MoOyaaMa M3 KOjUX je YroBOp 3aKJbyU€H, HUTH ra MEIIaTH ca Kay30M,
KOja ce€ y HEMauyKoM IMpaBy Ha3uBa ,,IPaBHUM OCHOBOM" (Rechtsgrund).280 VY caBpemeHoj
HEMAayKoj JIOKTPUHU OCHOB TIOCJIa C€ CXBaTa y CyOjeKTUBHO-O0jEKTUBHOM CMHCIY, YMME CE
OBa TEOpHja joUl BHIIEC OJ(Baja O TPAAMIHMOHATHOT mpuctyna. OCHOBOM IpaBHOT MOCia
oOyxBaheHe cy aBe rpyne okosHOCTH. OKOJHOCTH KOje HHCY THIHYHE 3a oapeheHy BpCTy

npasHor nocia (Subjektive Geschéftsgrundlage), anmu cy ctpaHe cBecHEe HHUXOBE Ba)KHOCTH,

Ka0 U OKOJIHOCTH KOje ce 3a oJpeljeHy BpCTy MpaBHOT MMOcia yBeK npetnocraribajy (objektive

274
Bpnera Kpyss, llpomermene oxonnocmu u yeoeopna 002080punocm (Hemo2yhHOCm ucnyrbera, uild Cuid,

Kkaaysyaa rebus sic stantibus), beorpan, 1967, ctp. 44. u 45.
275 AKO Cy TpH 3aKJbyueHy YTOBOPA MOCTYMAIE C MakKEOM K0ja Ce y IIPOMETY 3aXTeBa.

%% Tpema cxBaTamy HeMauke mpakce W Hajseher gena TeOpHje, Pasior MPOUIMPEEa IOjMa ,,IPOMEHCHHX
OKOJTHOCTH™ je MOCTOjake CiIydyajeBa y KOjuMa ONpaBAAaHOCT OJAP)KaBama yroBopa Ha CHAa3H HE JOJIasH Y
NHUTake caMo 300T HaKHAJHe IPOMEHe MPUIINKA, Bel je CIIopHa o1 IIoYeTKa, a 3aKOHCKe oapende o 3a0imynu
He Mory nomohu. Kana ce mojam 3abiyne mmpu, nutame Tpeda JIM CliydajeBe HeAocTaTKa OCHOBE IOCia
Bel y BpeMe 3akjbyuera YroBopa H3jelHaYMTH C OHMMA IJie je JI0 TOra JOIUIO HaKHAIHO, IPOMEHOM
olpeljeHHX OKOJHOCTH, WM UX Tpeba peliaBaT 3ajeJHO ca CPOJIHUM CIIydajeBUMa KOjH 3aCiyKyjy MpaBHY
3alITUTY y OKBHPY MmpobOiema 3abmyne, nurawme je npaBHe nonutuke. (Bua. XKemmmup [manuess,
JljenoBame M3MHUJCIHCHAX OKOJHOCTA Ha oOmuraropHe yroBope, Hawa saxonumocm, 0Op. 2 (oxyjak-
TpaBam)/1966, ctp. 90-92) BpxoBHM Cyx je y jeHOM MNpeaMETy HCTakao jJa 000CTpaHa MOrpelrHa
npencTaBa O MOCTOjalby W3BECHHX OMTHUX OKOJHOCTH MOJXKE INPEACTaBJbaTH ,,0/ICYCTBO OCHOBHIIE Mocia“
aKo CTpaHKe He OM 3aKJby4miie YroBOp Ja 3a0iyne Huje OWIo U a cTpaHa Koja HHCHUCTHpa HAa KOPHCTHMA
KOje TpOoM3HiIa3e W3 CIIopa3yMa 3aCHOBAHOT Ha y3ajaMHOj 3a0Nyau KpIIM HAYeJo MOCTyIama y J00poj
Bepu. Bun. Bprera Kpyse, [lpomerene okoanocmu u yeo8opHa 002080pHOCH (HeMO2YRHOCH UCHYRerva,
suwa cuna, knaysyna rebus sic stantibus), beorpan, 1967, ctp. 42. u 45.

27 0. Palandt, Biirgerliches Gesetzbuch: Kurzkommentar, 18. Auflage, Miinchen, 1959, No. 6(c), ctp. 187. Has.
npema Bpnera Kpyss, [Ipomersene okonnocmu u yeogopna 00zo6oprocm (nemozyfinocm ucnyrerba, uiid
cuna, knayszyaa rebus sic stantibus), beorpan, 1967, ctp. 41.

2’8 Bpnera Kpysb, Ilpomernene okonHocmu u yeo8opha 002080pHocm (Hemo2yhHocm ucnyrvera, uud cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 45.

29 Bup. Jlparosby6 Crojanosuh, Casecnocm u nowmerse y npomemy, Beorpan, 1973, ctp. 121.

%0 Bun. Bpaera Kpyss, Ilpomersene okonnocmu u y2oeopha 002060procm (wemozylinocm ucnyrersa, euma
cuna, knayszyaa rebus sic stantibus), beorpan, 1967, ctp. 41. ¢u. 19.
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Geschaftsgrundlage)?*

U 4yHje TPOAYKEHO IMOCTOjame je 00JEeKTUBHO HYXKHO 3a TOCTH3amE
MJbA YroBOpa OXHOCHE BpcTe.”>’ AKO Cy NpETIOCTABKE CTPAHAKA y MOIVIELY OWTHHX
OKOJIHOCTH HETa4HE MJIM Ce HE OCTBApe, OCHOBA MOCIa HEMA, OJTHOCHO KajKe ce J1a je OTIHao.
Jla 6u ce cTpaHKa MOTIJIa MO3BaTH Ha MPOMEH-EHE OKOJIHOCTH, PEMa CTaBy HEMayke
CyICKe mpakce, 6uwio je motpeGHO aa Gyay mcnymenn ciexchm yemosm:?®® 1) Jla je 36or
IPOMEHE OKOJIHOCTH JOIUIO J0 OYHMIIEIHE HECpasMepe y y3ajaMHHM JaBarbiMa CTpaHa.’>
[Ipema nojearHUM ayTOpHMa TaKBa AUCIPOIIOPIIHja MOCTOjU KaJa ce BHUILIE HE MOXKE Pa3yMHO
TOBOPHUTHU O MPOTHUBYMHHUION M aKO j€ YTOBOp ycjeJ Tora M3ryOMO CMHCAao M KapakTep akTa
pa3meHe. BpxoBHU cyn je HacTojao U Ja OpojyaHo M3pa3w MOTpedaH CTENeH Hecpa3Mmepe y
y3ajaMHHM JlaBalbUMa CTpaHaka, MelyTuMm, mpakca ,,HyMEpHU4yKe IpoLeHe je KacHHje
HalylnTeHa y3 HUCTHLAkE Ja je cyn opnamheH jaa, Bogaehw pauyHa O CBUM OKOJHOCTHMA
ciy4aja, 10 CBOM YBEpEHY MpOIICHH Ja JIM je OBaj yCJIOB ucmymeH. 2) Jla je mpomeHa
OKOJIHOCTH OMJIa HeTpEIBUIMBA H JIa CE EHO JI€jCTBO HE MOXE IPHUITHCATH MPOITYCTy CTPaHe
KOja ce Ha By MMo3uBa. Teopuja o0 OTmagamy OCHOBE IOCIIA HE MOXKE C€ MPUMEHUTH Y CIIy4ajy
IINIEKYTaTUBHOT yroBopa, Oyayhm na cTpaHe mHUME CBECHO NIpey3nMajy mnoBehaH pusuk
MOBOJHHOT WJIM HEMOBOJAHOT pa3Boja gorahaja y OyayhHoctn. Axo je, mak, ped o
KOMYTaTHBHOM YTOBOpPY, BOAM CE€ padyyHa O HOPMAJHOM pHU3HKY. PemoBHe m yoOuuajeHe
IIPOMEHE MOTY C€ YBEK OUEKMBATH KOJI yrOBOPa Ca POKOM HJIM CYKIECHBHUM HCIYH-EHEM, I1a
ce Mopa cMaTparu ja cy oOyxBaheHe mpeasuhamruMa U KajKyjlalnyjaMa cTpaHaka, 300T uera
ce OHE Ha BHMX HE MOT'Yy KaCHH]j€ MO3BAaTH U TPAXUTH yOnaxaBame cBoje obasese. [TorpeOHO
je, AaKie, Ja ce paJd O OKOJIHOCTHMA KOje Cy CTpaHe pU3UKy Koju ce uma noaHerd. 3) Jla je
300r TMPOMEHE OKOJHOCTH W3BpIICHE 00aBe3e IOCTalN0 HEMOJHONBUBO 33 TY)XKHHKA
(Unzumutbarkeit). Mcnymerme je HEMOAHONUBUBO ako, Wako Moryhe, mojpasymeBa TakBe
KPTBE Ha CTPAaHU JYKHUKA KOje IMOBEpUIIall ¥ MOPe]] CBOT JIETMTUMHOI MHTEpeca He OM MOTao
Ja Tpaxu, jep ce AYXKHHMK Hajla3u y CTamky HYXJAe MIM OM y TakBO CTame JOLIao

u3BpuIaBajyhu cBojy o0OaBe3y. Y TakBOj CUTYyallMju, MHCUCTUPAHE HAa UCHYHEHY Ouio 6u

81 Artuma Jlymam, IIpaBHa peNeBaHTHOCT IH/ba yroBOpPa y HEMaukoM mpaBy, 36opuux padosa Ilpasnoz
¢axyaimema y Hosom Cady, 6p. 1/2013, ctp. 274-275.

%82 Bpnera Kpysms, Ipomerene oxonnocmu u y2o8opna 002060pnocm (Hemozyhnocm ucnyrersa, euuid cuid,
xaaysyna rebus sic stantibus), beorpaz, 1967, ctp. 45.

%83 Bun. Bophe YobGemuh, IIpomerene oxomnocmu y npuspednom u zpahanckom npagy (clausula rebus sic
stantibus), Beorpan, 1972, ctp. 28-30.

284 Ocum GUTHOT HApyIIABaFba eKBHBATCHTHOCTH TPECTAIHja, IPABHO PEICBAHTHH Cy M CIIy4ajeBH y KOJUMA Ce
300T MPOMEHEHNUX OKOJIHOCTH HE MOXKE OCTBAPHUTH CBpXa yroBopa. Bua. Mapko Byphesuh, Packuoarwe
WU UBMEHA y2080pa 3602 NPOMEREHUX OKOIHOCHU, MATHCTAPCKH pajl, YHuBep3uteT y beorpany — [IpaBau
¢axynrer, beorpan, 1994, crp. 82.
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HETOIITEHO W TMPOTHBHO Haueny no0pe Bepe Oyayhum mga Oum ce ox QyXKHHKa 3axTeBaye
HEOIpaB/iaHe KPTBE.

Kana cy y nutamy nmpaBHe mocJjeaunune, HemMauku BpxoBHHU ¢y je jour y paHoj da3u
pPUMEHE TEOpHje O TPOMEHEHUM OKOJHOCTHMA MPU3HAO YTPOKEHO] CTPaHU KaKo ,,[TPaBO Ha
yckpahuBamwe unmHuabe (Leistungsverweigerungsrecht), tako u ,,3axTeB 3a H3paBHamE"
(Ausgleichsanspruch) koju je Boano u3MeHu yroBopa caoopa3Ho HOBUM yciioBiuMa. Ha uctum
MO3MIIMjaMa O0CTao je U IMOocie MPUXBaTamka TEOpHje O OTHalamky OCHOBA mocia. CMarpaHo je
Ja, Kaja ce ONINTUM HadelrMMa MOXE OINpPaBIaTH PACKH] YroBOpa, MOXE C€ JO3BOJIUTH H
IEroBa M3MEHA, aKo je 3a 00e cTpaHe NpUXBAT/bMBA M y CKJIany ca JoOpOM BEepoM U
npaBHqumhy.285 KacHuje, m3MeHa yroBopa TmOCTaje MPaBWIO, a PACKHI I/I3y36TaK.286
HauenHo, mpoMemeHe OKOJIHOCTH Tpeba Jia Impare OHE MpaBHE MOCICAUIE Koje O MOIITCHE
CTpaHKe pa3yMHO YTOBOPWIIC Jla Cy Y BpeMe 3aK/byueHa YroBOpa MOTJIE Jia IPEIBUIC BUXOBO
Hacrymame.”s’ Y Hu3y CBOjUX OmIyka, BpXOBHH Cyx HE Jaje NPEIHOCT jeIHOCTABHOCTH
pemiewma, Beh wcTHuYe Ja je mpuiarohaBame YroBopa MPOMEHCHHUM OKOJHOCTHMA IPBH
MMIIepaTHB cyaa.’>® OBakBa OpHjEHTALMjA CYACKE [PAKCe MPEACTABIba Aasby (asy y pasBojy

peiiaBama OBOT IIPAaBHOT npo6neMa, H IIOCEOHO J0J1asu 10 Hspamaja ITIOCIJIC I[perl" CBCTCKOI'

2 .
para. 89 ITona3u ce ox Tora ma IIPUHIMIT JIOJAJIHOCTH CTpaHaKa W CHUT'YPHOCT TProBadkKor

285
Bua. Bpnera Kpyss, Ilpomemwene oxoanocmu u yeosopna 002080pHOCH (HeMOSYAHOCM UCHYIberbd, 6UUd

cuna, knaysyna rebus sic stantibus), beorpan, 1967, ctp. 43. u 44. Y ciyuajy 3ajeqHuuke 3a0iy/ie cTpaHaka
y TOTJIely OKOJHOCTH 4Hje IOCTOjare CMarpajy OMTHUM, WM KaJa caMo jeJjHa CTpaHa MMa IHOIPEUIHy
NIPE/ICTaBy, a Apyra cTpaHa TakBy IpeJCTaBy IPHU3HAje WIN je HeOCHOopaBa, CMaTpa ce Jja OCHOB I10CiIa He
IOCTOJH W J]a YroBop HHje HHM Hactao. Bum. Mapko Byphesuh, Packudamwe unu usmena yzosopa 3602
npomerseHux OKOJIHOCHU, MaTHCTapCKU pan, YHuBep3uteT y beorpany — [Ipasau dakynret, beorpan, 1994,
crp. 79.

%86 Packma yroBopa CMATpaH je ,paAMKANHHJHM PEIICHEM®, KOje jeé MOIIO OHTH NPHMEHEHO CaMo Y
cllyyajeBUMa y KOjUMa ,,Marhe eKCTpeMHa MpaBHA CpejacTBa™ HUCY Omna oarosapajyha. Bua. E. J. Cohn,
Frustration of Contract in German Law, Journal of Comparative Legislation and International Law, Vol.
28, No. 3/4 (1946), ctp. 22. u 23.

Bua. Mapko Byphesuh, Packuoarwe unu usmena yeoeopa 3602 npomerbeHux OKOIHOCMU, MaruCTapcku paf,
Yuusep3uteT y beorpany — [Ipasuu daxynret, beorpan, 1994, ctp. 82.

287

288 ‘Bophe Yobesbuh, IIpomerene okornocmu y npuspednom u spahanckom npasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 30.

9 y6pso mo m3bujamy JIpyror cBETCKOr para joHeTa je Ypea®a o mpaHO] momolid y IOIVIeLy yroBopa
(Vertragshilfe Verordnung), koja je kacHuje [OMyHmeHAa OpOjHMM MOCEOHMM MPOMHCHMA KOjU Cy ce
OJITHOCHJIM CaMo Ha II0jelMHavYHe Tproadke rpane. CyqoBuMa cy Onia jaTta JanekocexxHa opnanthema 1a y
BaHIAPHUYHOM IIOCTYIKY HM3MeHe ojpelene Beh 3akipydyeHe yroBope, Ja IPOJXYXKe POK 332 HM3BPILICHE
obaBe3a u 1a onobpe mnahame Ha paTe. JaBHOCT je Omia uckibydeHa (in camera), a cy[ je Morao a yTBpAH
U YMICHUIIE KOje CTpaHKe HHCY H3HENE M H3BeAe JO0Ka3ze Koje CTpaHKe Hucy mpemioxuie. ['py6o
roBopehy, ,,0JIaKIIuIEe™ Cy ce OJJHOCWIIE Ha TPH BPCTE MYXKHUKA: NMPEIy3eTHUKE Yhja je eKOHOMCKA cHara
yclien pata 3HaTHO Oclla0JbeHa; JYKHHUKE Ha YMjH MOJI0XKA] je€ HETaTUBHO yTUIaa okynamuja Hemauke win
CIIMYHE paTHe TMOCJeulle; M BIAacHHKe HemokpeTHocTH. Mako cy osiamhema cyaa Ouna JIOHEKIe
paznuuuTo AeGUHECAHAa Y CBAKOM O] HABEJACHHUX CllydajeBa, YpemnOoM je 3Ha4ajHO OJIAKIIAHO PellaBamke
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MI0CJIOBama 3aXTEBAjy Ja yroBopu Oyay 1To je Moryhe ayxe oAp)kaHU Ha CHa3M, 300T yera ce
W3MEHA YroBOpa HE cMaTpa CYACKOM HHTEPBEHIIMjOM KOjoM ce Bpeha Hauemno pacta sunt
servanda, Beh HPHPOIHOM IOCIEAUIIOM YrOBOPHHX OJHOCA 3aCHOBAaHUX Ha I00pOj BepH
yrosapaua.’®’

Haxo je y HeMauKoj CyJICKOj pakcu Omio mpuxBaheHo BUIIE TeOpHja MO KOjuMa ce y
cilydajy OUTHE IMPOMEHE OKOJHOCTH YrOBOp MOXKE PAaCKUHYTH WM U3MEHHTH, CBHUMA je
3ajeITHMYKa MHCAo Jia je cajap)kuHa o0aBe3e NeTepMUHHCAaHA MMOJMOM J100pe Bepe,291 KOJH je
OIIIITE MEPUJIO 110 KOjeM Ce LEHH Ja I ce Moxe u3pehy packmn mimm msmena yrosopa.”®?
[Mpunkom pedpopme Hemaukor rpahanckor 3aKkoHHKA y 00J1aCTH 00ITMTALMOHUX OTHOCA
2001. roauue,”? U3PUUYUTO je PEeryJucaHo M MpaBO Ha M3MEHY WM PAaCKHUJ YroBopa 300r

nopemehaja ocroBe mocna (Storung der Geschéaftsgrundlage), ma mupexTHO mo3uMBambe Ha

. 294 .
HAueJI0 CaBeCHOCTH M TOIITEHAa BHIIE HHUje TMOTpeOHO.” OBO NpaBO IMOCTOjHU KOJ CBUX

cropoBa M y OpOjHHM TIpeAMETHMa OMOTYheHO naa TOTHyHO ,.ocyjeheme” yroBopa Oyme 3aMemeHO
pasyMHHM KOMIIPOMHCOM CTpaHaka. Ypemabom Huje Ouiia yKHHYTa JOKTPHHA O OTMaJama OCHOBE TOCIa,
Beh je My)XHUK, Ha YMju ce YToBOp Ypenada npuMemHBaia, MOrao Ja oupa Ha Koja npaBuia he ce mo3BaTH.
YnopenuBa cutyanuja Ouiia je U mo 3aBpIICTKY para, HITO je, HApaBHO, MPEACTaB/hAIO CaMO ,,IPUBPEMEHO
yOaxkaBame CUMIITOMa, a He Jieuere Ooonectu. (Bum. E. J. Cohn, Frustration of Contract in German Law,
Journal of Comparative Legislation and International Law, Vol. 28, No. 3/4 (1946), ctp. 24. u 25) ¥V
npubIMKHO MCTO Bpeme, ciudan 3akoH (War Damage to Land (Scotland) Act) 6uo je mouer u y I1IKoTCKOj.
Bua. The Rt. Hon. Lord Cooper, Frustration of Contract in Scots Law, Journal of Comparative Legislation
and International Law, VVol. 28, No. 3/4 (1946), ctp. 5.

20 Bugx. Bpuera Kpyms, Ipomerene okonnocmu u y208opha 002060procm (nemo2yhnocm ucnyrbersa, euiid
cuna, knay3yna rebus sic stantibus), beorpan, 1967, ctp. 44.

! TIpema HeMauKoj KOHIEIHjH Koja je m3rpalena y moctymnky npumene I'paljaHCKor 3aKOHIMKA, OGIHTAIHOHH
OJIHOC YOIIITE, a MOCEOHO YrOBOPHHM, HE cxBaTa ce ycko. CaapikuHa oOjurammje mpemMa OBOj KOHISIIIN]U
HUje y MOTHYHOCTH Je(MHHCAHA HU YrOBOPOM HH 3aKOHOM. 3a CTpaHKe HacTajy u oapelene ,,Iy»HOCTH
MOHAIIAka*, KOje HE pPE3yITHPajy U3 H3paKEHE BOJbE, Beli HUXOBY CaapKHHY Tpeba YCTaHOBHTH
TyMauewmeM y CKIagy ca nobpoMm BepoM W mocioBHHUM MopaioM. (Bua. Bpraera Kpyss, Ilpomerene
OKONIHOCTU U Y20BOPHA 002080PHOCH (HeMozyhHoCm uUcnymwera, uwa cuna, kiaysyna rebus sic stantibus),
Beorpan, 1967, ctp. 38) Haueno caBecHOCTH M TOINTEHA LITUTH IOJjEJHAKO MHTEpPECE M IOBEpHOLA U
ayxHuka. OHO MM HaJlaxke TYXKHOCTH Ja jelaH APyroM Oyny OfaHH, Ja ce y3ajaMHO 00aBeIITaBajy O CBUM
norahajuMa W YME-CHUIIAMA KOje Cy OJ 3Hadaja 3a BUXOB YTOBOPHH OOHOC M ma MehycoOHO capalyjy y
U3BpILIAaBamky Npey3eTux obase3a. Bua. Muxamwio Beaumuposuh, YroBopH y NpUBpean — CICHUPHIHOCTH

Y OIHOCY Ha ocTayie O0JUTallioHe yroBope, [Ipasnu sicusom, Op. 9-10/1993, ctp. 1377.

292
Bpnera Kpysm, [Ipomersene oxonnocmu u yeosopua oozo8opnocm (HemocyhHocm ucnyrerva, suwia cuid,

xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 46.

2% Gesetz zur Modernisierung des Schuldrechts vom. 26. November 2001 (Bundesgesetzblatt Jahrgang 2001
Teil I Nr. 61 vom 29. November 2001).

294 [TpoGnem ,,HenpenBul)eHNX OKOJIHOCTH YECTO Ce HaBOJM Kao napaaurMa (yHKIMOHHCama KOHIENTa 100pe
Bepe M morpede 3a TakBUM KoHuenTtoM. Y XonaHavju W ['pukoj, HIp., oapende O NPOMEHEHUM
OKOJTHOCTHMa cMarpajy ce kao lex specialis y omHocy Ha omiure Hadeno caBeCHOCTH W moiuTema. (Bua.
Martijn W. Hesselink, The Concept of Good Faith, y: Arthur Hartkamp, Martijn Hesselink, Ewoud
Hondius, Carla Joustra, Edgar du Perron, Muriel Veldman (eds.), Towards a European Civil Code, Third
Fully Revised and Expanded Edition, Nijmegen, 2004, ctp. 483) ApGurpaxuu cyn Mehynaposane
TProBUHCKE KOMOpPE, V Omaylu o1 5. Maja 1997. roxune y npeamery Op. 7365/FMS Islamic Republic of
Iran v Cubic Defense Systems, Inc. (final award), ynyhyjyhu na hardship npasuna cagpxana y UNIDROIT
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yroBopa, a He caMo KoJ 00ocTpaHo o6aBe3yjyhux. Ako ce mocie 3akjbyderha yroBopa 3HaTHO
IPOMEHE OKOJIHOCTH KOje MpEeACTaBbajy OCHOBY yroBOpa M aKO CTpaHe, Ja Cy MpeABHIEIE
TaKBY MPOMEHY, HE OM 3aKJbydHWJIe YTOBOP HIIM OM ra 3aKJbyduiie ca APYrayujoM Callp>KUHOM,
MOXKE C€ 3axXTeBaTH HM3MEHA yroBopa y MepH y K0joj, y3uMmajyhu y 003uUp CBE OKOIHOCTH
KOHKPETHOT Cllydaja, a MoceOHO YrOBOPHY WJIHM 3aKOHCKY paclojielny pH3uKa, HUje Pa3yMHO
OUYCKMBATH J1a CTpaHa OCTaHE BE€3aHA YTOBOPOM y HETOBOM HEM3MemeHOM 00uKy (§ 313. cT.
1). Mako HHje mponucaHo Ja CTpaHe MPEeTXOIHO MOPajy MOKYIIATH Jia ce ycarjiace, cMarpa ce
Jla 3axTeBame MperoBopa tpeda na Oyne mpemycioB oOpahama Cyldy, 3aCHOBaH Ha Hadeny
CABECHOCTH W MoWTea.”” Ca IPOMEHOM OKOJIHOCTH H3je[HAYCHA je CHTYaldja Kaja ce
NoKaXke Ja Cy OMTHE MpEACTaBe Koje YuHe OCHOBY yroBopa morpeimte (8 313. ct. 2). Ako
U3MEHa yroBopa Huje Moryha WM ce O] jeHe CTpaHe HEe MOXKEe pa3yMHO OUYCKUBATH Jia je
NPUXBaTH, YIPOXKEHa CTpaHa MOXeE Ja 3aXTeBa packus yrosopa (8§ 313. cr. 3).296

Teopuje o mpoMemEHNM OKOJTHOCTHMA HacTasie y Hemaukoj yrinaBHoMm cy npuxBaheHe
y npaBHuM cucremuma Aycrpuje, llIBajuapcke M ckaHAMHABCKHMX semama.®’ Y
AycTtpujckoM rpal)aHCKOM 3aKOHUKY TE€OpHja O YTHIA])y TPOMEHEHUX OKOJHOCTH HU3PHUYUTO

298

je mpuxBahena camo 3a mpeayroBop (8 936).”" Ilox yrHIajeM TeOopHje O EKOHOMCKO)]

Hauennma 3a MeljyHapopHe TProBHHCKE YroBOpE, MCTakao je Ja W3 MYXKHOCTH MpHUIpXKaBama Hadena
CABECHOCTH M TIOIITCH-a, KOja ce MOJpa3yMeBa y CBAKOM YrOBOPY, CICIU Ja Ce y ClOy4ajy OWUTHE U
HenpeaBul)eHE MPOMEHE OKOJHOCTU CTpaHa HE MOXE MO3UBaTH Ha oOaBesyjyhe nejctBo yrosopa. Bu.
Uniform Law Review, Volume 4 (1999), Issue 3, ctp. 797. u 798.

295 Bugn. Peter Schlechtriem, The German Act to Modernize the Law of Obligations in the Context of Common
Principles and Structures of the Law of Obligations in Europe, Oxford University Comparative Law Forum,
2002, moctynuo Ha: http://ouclf.iuscomp.org/the-german-act-to-modernize-the-law-of-obligations-in-the-

context-of-common-principles-and-structures-of-the-law-of-obligations-in-europe/, ¢u. 53.

296 . .
JloMeH mpuMeHe MHCTHTYTa NMPOMEHEHHX OKOJHOCTH y HEMadkKoM MpaBy je Beoma mmpok. CiydajeBe y

KOjUMa ce NpHMemYyje JOKTPUHA JIeNM y 4YeTHpH rpyne. IIpBy Ipyly 4uHE cily4dajeBH y KOjuMa je I10
3aKJbydemy YroBopa JOILIO 10 3HayajHe HecpasMepe y y3ajamuuM aaamuma (Akvivalenzstorung). Ipyrom
rpynom cy oOyxBalieHu ciydajeBu obocTpaHe 3abiyae y MOrIeAy HEKe OUTHE OKOJHOCTH KOja yJa3H y
nojaM ocHoBa mpaBHoOr mocia. Tpeha rpyma ce cactoju on ciy4ajeBa T3B. HEOCTBApHBamba LUIbA
obase3uBama (Storung der Verwendungszweck), yKomko ce [ijb MOKE CMaTpaTH OCHOBOM IMPaBHOT MOCIA.
VY 4erBpTY IpyIly Chajajy CiIydajeBd y KOjuMma je JOILIO J0 MPeCTaHKa MPaBHOT OJHOCA KOju je OHO o
ycioBsbaBajyher 3Ha4aja 3a IYHOB&)KHOCT MpaBHOr mocia. HakHamHo yTBpheHa HHUINTABOCT TaKBOT
NPaBHOI OJHOCA WJIM HEroB HaKHAJIHHM IpecTaHak JOBOJAM J0 IPUMEHE HWHCTHTYTa IPOMEHEHHX
OKOJTHOCTH, TOJ YCIIOBOM Ja Ce MOXKe CMaTpaTH OCHOBOM mpaBHor nocna. Bua. Wolfgang Fikentscher,
Andreas  Heinemann, Schuldrecht, 10. vollig neu bearbeitete  Auflage, de  Gruyter
Rechtswissenschaftsverlag, Berlin, 2006, ctp. 129-131. Has. npema ATtuna Jynam, [IpaBHa peneBaHTHOCT
LI1Jba YrOBOpa y HEMaukoM IpaBy, 36opuuk padoea Ilpasnoz gaxynimema y Hoeom Cady, 6p. 1/2013, crp.
279. u 280.

Bun. Bpuiera Kpysms, IIpomerene oxoanocmu u y2080pHa 002080pHOCM (HeMO2YRHOCI UCHYIberbd, GUWA
cuna, knayzyna rebus Sic stantibus), beorpan, 1967, ctp. 46-47. ¢H. 36.

297

2 . . . . .
% YroBop, KojuM cTpaHe u3jaBibyjy, Aa he Tek yHampes CKIONMMTH KakBYy Moro0y, 06aBesyje camMo OHa aKo je
YCTaHOBJHEHO, HE caMO BpeMe Kaja ce Ioroada uMa CKIOIMTH, HETO U TIaBHH WIAHIM IIOroade, U ako ce
OKOJIHOCTH He Oyy Tako NMperHadnie, Aa ce TUME YHUINTaBa cBpxa norogdeHa, Koja je HapodnuTo U3peUeHa
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HEMOTyYhHOCTH, KoOja je y ayCTpHUjCKOj NpaBHO] JHUTEpaTypu Ha3BaHa TEOPHjOM O
,HEIOCTHXKHOCTH unHUI0e win naBama’ (die Unerschwinglichkeit der Leistung), y cymackoj
IPAKCH ce MCTHYe ja ,,i01 Hemoryhnomhy? unamnGe mompasymesa ce He camo (u3HuKa
HeMoryhHocT, Beh U Hecpa3MEepHOCT YHHUI0E, TO JeCT MoTpeda 3a jeHOT yroBapaya Jia paau
UCIYHCHha YrOBOPA JKPTBYjE WIIH JOBEE y MHUTAE CBOj COTICTBEHU MHTEPEC, KOJH Ce MpemMa
MHTEpeCy APYror yropapada MMa NPHBPEIHO cMaTpaTH kao Hecpasmepro sehn“.*® C
003MpOM J1a OBa TEOpHja BOJIU padyyHa caMoO O MHTEpecHuMa JY)KHUKA, 3aMCHCHA j& TEOPHjoM
,Tunnyae npernoctaBke (Typische Voraussetzung), xoja ce 3a gaTy BpCTy yroBopa
noxpasymesa.’’ AKo je IpETIOCTaBKa Ha KOjOj Ce YBEK 3aCHHBAjy HPABHU MOCIOBH HCTE
BpCTE Kao HITO j€ CKJIOIJbEHH MOTpEIIHa, CTpaHa, KOja y3 MO3HABambe MPABOT YHEEHUYHOT
CTama He OM MHA4ye 3aKJbydyWiia YTOBOP TaKBE CaJp)KHWHE, HE cMarpa ce muMme BezaHa. OBO
NPaBUJIO je OTPAaHUYCHO YTOJHUKO IITO CE HE MOXKE MO3MBATH Ha HEJAOCTATaK MPETIIOCTABKE
KOja ce 3aCHMBA Ha YMIbEHHUIIAMa M3 COTCTBEHE cdepe aenoBama. Ha eBeHTyanHy ,,IpOMEHY
OKOJJHOCTH'* MOYXE €€ T03BaTH caMO aKoO je HempenBUJbUBA U aKO IMpeasu oapeheHy mepy.

302

HpI/ITOM, MOKC CC 3aXTCBATU PACKHUMA, AJIM HC U HU3MCHA YroBopa. HopeMeheHe IIPHUIIUKE

ycien parta U BETOBHUX IOCICAHIA, 4 HAPOYUTO MOHCTAPHE HEBOJbC, IMMOACTAKIIC CYy, HIIAK,

WJIN KOja ce BUAM u3 oKosmHOCTH. Y § 901. npenBuba ce, kaza cTpaHe MocTaBe y3pOK MIM CBPXY YroBOpa 3a
YCIIOB YroBOpa, OHJa ce oHM mpocylyjy kao u cBaku Apyru ycioB. IIpema Tome, on mux OH, y oBOM
clly4ajy, 3aBUCHIIO M HCIyHelhe yroopa. [Ipyrum pedmma, 300 HEOCTBapema CBpXE M ILHMJba yroBOpa
yclleZl IPOMEHEHIUX OKOJIIHOCTH YTOBOp MpecTaje Bakutu. Y § 1048, koju ce omHOCH Ha pasMeHy
WHIMBHYaIHO ojpeljeHHX CTBapH, NPOIMCAHO je Jia hie ce cMarparH Jia yroBop HHUje HU 3aKJby4eH, aKo je
BpeMe Ipe/aje cTBapu OUI0 YrOBOPEHO, a CTBap je y MeljyBpeMeHy, Tj. 0 Mpeaaje ,,mpectaia mo 3adpaHu y
MPOMETY TPOJIA3UTH, WM j€ CIy4ajHO CacBMM HIIM MPEKO MOJOBUHE y BpeAHOCTH mpomnana“. Oner He Ou
OMIM OCTBApEeHHU CBpXa U IIMJb YTOBOPA, jep Ce MPETHOCTaBJba Jla C& OHU CacToje Y NpuOaBibaby pa3MeHOM
TadHo ozpeheHe cTBapu. Y CBUM HaBEJCHUM CIly4ajeBUMa YBa)KaBambe IMPOMEHEHHX OKOJHOCTH MMa CaMo
JeIHy MpaBHY MOCIEIHUILY — YTOBOP He OM 00aBe3MBao, pacKUIao O ce Wi OU ce cMaTpaJjio Ja HUje HU OHo
3akjpydeH. Jlo wW3MeHe yroBopa Moxe gohM camMo BOJOM CTpaHa M3paKCHOM HAKOH HacTyNamba
MPOMEHCHUX OKOJTHOCTH, & HUKaKo Ha TeMesby 3akoHa. (Bua. Hukona Gavella, Clausula rebus sic stantibus
y HameMm 1paBy, Odsjemuuxk, 0p. 10-12 (mucroman-npocunamn)/ 1965, ctp. 256. u 257) Y orpanmdeHoj MepH,
YTHIa] IPOMEHEHNX OKOJIHOCTH MPHU3HAT je W KoJ oprakiyka. OpTak MMa NpaBo Jja UCTYNH aKko ce 300r
IIPOMEHE OKOJIHOCTH CBpXa yroBopa He O Moria noctuhn 0e3 moBuIIema MPBOOMTHO YrOBOPEHUX YA
(§ 1189). Bun. Xemmmup Llmanmess, [jenoBame U3MHUjSHCHUX OKOTHOCTH Ha OOJIHTaTOpPHE YroBOpe
(HacraBax u3 6poja 2), Hawa sakonumocm, 6p. 3 (cBubam-nunam)/1966, ctp. 169.

2% yemen koje n mo oxpentu § 1447. Aycrpujckor rpajaHCKOT 3aKOHHKA HACTYIIA OCIO0ONeme TyKHHKA 01
obasese. Bun. JI. Apanljenosuh, Clausula rebus sic stantibus u HenoctikHOCT NaBamwa, Apxue 3a npagre u
opywmeene nayxke, Op. 6 (janyap)/1922, ctp. 421.

%0 Opmyka Geuke TproBauke komope ox 1916. rommme. Has. mpema JI. Apanhenosuhi, Clausula rebus sic
stantibus u HemocTHIKHOCT HaBama, Apxus 3a npasme u Opywmeene nayke, 6p. 6 (janyap)/1922, cp. 421.

% Bpnera Kpyss, Tlpomersene okonnocmu u y2060pHa 0020eopHocm (nemozyhnocm ucnyrverva, euia cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 47. ¢n. 36.

302 Wemumup Ilmanuers, [ljeroBame H3MHjEHEHHX OKOIHOCTH Ha 0OIHraTopHe yroBope, Hawa sakonumocm,
op. 2 (oxyjak-TpaBam)/1966, ctp. 89.
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ayCTpHUjCKOT 3akoHOJaBIa Aa 4. anpwia 1919. roguHe goHEce 3aKOH KOJUM Cy 332 yTOBOpPE O
ucnopynu pooe, 3akibydeHe y nepuonay o 1. janyapa 1915. mo 1. HoBembpa 1918. roaune,
OCHOBaHM MOCeOHU CyaoBH 3a mopaBHame (Einigungsamter). Ilpu omny4uBamy HUCY OWIH
BE3aHU 3aKOHCKHM IpaBUIIMMA M CAIPXKHHOM yroBopa. OmiyKy Cy ITOHOCHIU IO HaveIrnMa
NPaBUYHOCTH. MOIJIM Cy YroBOp CacBUM WM JEITUMHYHO PACKUHYTH WJIM H3MEHUTH,
JOMYCTUTH OJYyCTaHak y3 Iuiahame OaycTaHWIe WM JaBamke pode y 3aMeHy, CMamHTH
JlaBamb¢ WIH MMPOTUBABAE U Cll. [[ppuMeHa oBOr 3akoHa HaKHAIHO je TpoayxkeHa 1o 30. jyHa
1921. romuue.’® Konment exoHOMCKe HeMoryhHoCTH, kKao W wHaeja ,,npehyTHux
NPETHOCTaBKU MOJI KOjUMa CTpaHe 3aKJby4yjy yroBop, Owin cy mpuxBaheHH M y MpaBHMa
CKAHIMHABCKHUX 3eMasba.

[IIBajiiapcko mpaBo HE CAJPKU OIIITE MPABUIIO O PACKUIAKY WIM M3MEHU YroBOpa
360r IPOMEHCHUX OKOIHOCTH.>*> [IpHMeHa Teopuje O YTHLAjy NPOMEHEHHX OKONHOCTH Yy
IBajIIaPCKOj CY/ACKOj TMpakch oOpasjaraHa je eKCTCH3UBHUM TyMadelheM NpaBuiIa o
HEMOTYNHOCTH HWCHyHEHha, MO3WBAKEM Ha L JIPAKTHYHY, a KacHHje W Ha ,,eKOHOMCKY
HEMOTYNHOCT®, ajii M OcllakbakbeM Ha HHCTHTYT OMTHE 3a0iyae. MelyyTum, OCHOBHU IPUHIIHIT
Ha KOME C€ 3aCHUBA PACKH]l WIM W3MEHA yroBOopa 300T MPOMEHCHUX OKOJHOCTU j& Ha4elo
nobpe Bepe. Ilpema mBajuapckoM BpxoBHOM cyay CymITHHA JOKTPHHE IPOMEHCHUX
OKOJIHOCTH j€ Y CXBaTamy JIa je YaK M AY)KHOCT UCIYHEHha YTOBOPHHX 00aBe3a OrpaHuYeHa
BUIIMM HaueJIoM Jo0pe Bepe, Koje ce MpuMemyje y chaydajy OutHor mnopemehaja
CKBHBAJICHTHOCTH Y3ajaMHHX 1aBama.° 0 Y MIBAjIiapCcKOM IpaBy OBAKBA MHTEPBEHIIM]a Cy/Ia
je moryha, momTo je cya oBiamheH Ja y HEIOCTaTKy 3aKOHCKHX MpoIuca Wi obudyaja

MPUMEHHU TPaBWIO Koje Ou cam goHeo kao 3akoHojanail (IlIBajuapcku rpahaHcku 3aKOHUK,

303 Ako ce cTpame He GH MOJBPIVIE OUTYIH, OH/A je HA PEIOBAH CyJ IPENA3HIO OBO H3Y3eTHO JIOMYIITEHE 1a Ce
caap)KMHA YroBOpa M3MEHH MO HAYelnMa MPAaBUYHOCTH, NMPU YEMY C€, KA0 MHILBEHE, MOTa0 MOJHETH
MpeUTOT MOpaBHaka O] CTpaHe Cy/a 3a mopaBHame. Bua. J[. Apanhenosuli, Clausula rebus sic stantibus u
HEJIOCTHXXHOCT JaBama, Apxue 3a npaste u opyuimesene nayke, op. 6 (janyap)/1922, ctp. 421. u 432.

304 By, Bprera Kpysb, Tlpomerene okonnocmu u yeosopha 002080pHocm. (Hemo2yhHOCM ucnyrmersa, euuid
cuna, knayzyna rebus sic stantibus), beorpan, 1967, ctp. 47. ¢H. 36.

305 ¥ 1IBajiapckoM 3aKOHHKY 0 oGIHrammjama, MeljyTHM, TOCTojH 0pe0a peMa Kojoj JIHIe Koje ce 06aBe3aio
Jla TIPY’)KN yCIyTy MOpa M3BPIIMTH YrOBOPEHH pajl 3a JOrOBOPEHY LIEHY YaK M aKo Ce IOKaXKe Ja je OH
HaropHUjU WJIM CKYIUJBHM HETO IITO je mpeaBulieHo. Axko, MehyTum, 300r U3BaHPEAHUX OKOJIHOCTH KOje ce
HHUCYy MOTJIE NpEeIBUAETH HIM Koje Cy OWie BaH NPETIOCTaBKM 00e cTpaHe W3BpIICHE paja IoCTaHe
Hemoryhe WM HecpasMEepHO TEIIKO, Cy/ MOke nmoBehaTw meHy wiam packuHyTd yrosop (wi. 373). Bua.
Konrad Zweigert, Hein Koétz, Introduction to Comparative Law, Third Revised Edition (translated from the
German by Tony Weir), New York, 1998, ctp. 519. u 520.

%% Bun. Bpuera Kpyims, Ipomernene okonnocmu u yeoeopna 00206oprocm (nemozylinocm ucnyrersa, euuia
cuna, knayszyaa rebus sic stantibus), beorpan, 1967, crp. 46-47. ¢n. 36.
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yi. 1). I[IputoM, Ha4eno CaBECHOCTH W TOMITEHa MPEJCTaB/ba y OBOM MPaBYy jETHO O

. 307
OCHOBHUX Hauena y obnactu yropopaux onxoca (I1IBajiapcku rpahancku 3aKoHUK, 4iI. 2).

3. UranujaHcko mpaBo

Y WTanMjaHCKOM TMpaBy, YTHIA] TPOMECHEHUX OKOJHOCTH Ha JIEjCTBO YroBOpa
objaiibeH je TeopujoM o ,npexkomepHom ontepehemy* (Dell'eccessiva onerositd). Haunwme,
KOJI yroBOpa>>® ca KOHTHHYMPAHHM HIIA [EPHOXMYHIM WIH OIOKCHIM HCIIYHEHEM, . aKo
je mpecranydja jemHe CTpaHe IOCTalla IMPEeKOMEpHO TepeTHa (eccessivamente onerosa) 36or
BaHPEAHMX M HenpeaBuauBux norabaja (avvenimenti straordinari e imprevedibili),**° crpaua
KOja Ayryje TakBy NpECTalUjy MOXe TpaxuTdh packun yrosopa (Mranmjancku rpalancku
saxonux (Codice civile) u3 1942. romune, wr. 1467. cr. 1). Packun ce He Moxe 3axTeBaTH

312
dKO HaCTYIICIIO onTepehe}Le

cmaga y HopmanHu pusuk yrosopa (l'alea normale del
contratto) (Mranujancku rpaaHcku 3aKOHHK, Wi, 1467. CT. 2).313 Hpyra ctpana moxe nu3zdehu
pacKuI ako MOHYAU MPaBUUYHY M3MEHY ycioBa yrosopa (offrendo di modificare equamente le

condizioni del contratto) (MUranujaucku rpaharcku 3akonuk, wi. 1467. cr. 3).* Crpana koja

%97 Bophe YoGesbuh, [Ipomerere okonocmu y npuspednom u zpahanckom npasy (clausula rebus sic stantibus),

Bbeorpan, 1972, ctp. 64.
%08 pey je 0 yroopuma ca y3ajamuuM npecramujama (Contratto con prestazioni corrispettive).

309 M3puanTo cy HCKIbYYEHH YTOBOPH KOjH CY aJIeaTOPHH IO CBOjOj TIPHPOTU WM TI0 BOJBM YTOBOPHHX CTpaHa
(Contratti aleatori per loro natura o per volonta delle parti). Utanujancku rpahanckn 3akonuk (Codice
civile) u3 1942. ropune, wi. 1469.

310 K purepujyM ,,HEMpe ABHIUBHBOCTH y HTAIIMjAHCKO] CYICKO] MPAKCH HE CXBATA CE HH KA0 OHO IITO je JbY/ICKO]
muciau HegoctmwkHo (quod humana coeptu praevideri non potest), Hutu kao Moryhuoct npeaBuljarba
KOHKPETHOT JIMIIA, KOje Ce MO3MBa Ha MPOMEICHE OKOJHOCTH. Y3uMa ce y O03up craHmapi ,,00HdHOTr
YOBeKa HOpMajHe OpPWKIBMBOCTH y I'paHH JENaTHOCTH Ha KOjy ce cropHa oOase3a omHocu™. C apyre
CTpaHe, ,,HeNpeIBUIJBUBOCT Ce OJHOCH HE CaMO Ha HACTymame joraljaja, HEro W Ha HEroB Pa3Boj U
pa3mepe meroBux nocnemuna. Bun. Bpuera Kpyss, Ilpomermene oxonnocmu u y2080pHa 002080pHOCH
(Hemocyhinocm ucnyrmwera, suwa cuna, knaysyia rebus sic stantibus), beorpan, 1967, ctp. 78. u 79.

311 .
Ha packun yroBopa 300r mpekomepHOr omnrtepehema NpUMEmYjy ce IpaBwia O IPaBHUM MOCIEANIaMa
packuaa 300r HeucIymema yTBphena wi. 1458. Packun yroBopa 300T HeHCIyHheHa MMa PETPOAKTHBHO
JiejcTBO M3Mel)y cTpaHa, OCHM Y CiIy4ajy yroBopa ca KOHTHHYHPaHUM WM TIEPHOIUYHIM HCITYHEHEM, Kaaa

CC paCcKuJ HEC OJHOCHU Ha OHO IITO je Beh H3BPILICHO.

312 YIma ce y BHIy caMO HAaKHaJHA OHEPO3HOCT, KOja je HACTala IOC/Ie 3aKibydera yrosopa (Sopravvenuta

onerosita).

Wy 3akoHuUKyY HHUje oapeljeHo mTa ce cMarpa ,,ipeKoMepHUM* ontepehiemem, aju je Cyy HIaK JaTo YIyTCTBO
IIpU OLEHH Ja JIM j€ OBaj yCIOB HCHymeH. OBO 3aKOHCKO MEPWIO FMa HEeraTHBaH, a HE IO3UTHBAH
kapaktep. To 3Hauu Ja, ako ce yTBpAM Ja onrepelieme craja y HOpMajaH PU3MK YroBOpa, HE MOXKe ce
CMaTpaTH ,,[IPEKOMEPHUM‘, Ma KOJIMKO OHO Omito. MeljyTum, To He Mopa Jja 3Hauu J1a OHO, aKO TMPeBa3HIIa3n
HOPMaJIHM PU3UK KOjU C€ 3aKJby4eHheM YroBopa Ipey3uMa, ayTOMAaTCKH IpecTaBiba ,,IPEKOMEPHO™
onrepehewe. Bua. Bpnera Kpyis, [Ipomerene oxornocmu u yeoeopna o002080procm (nemozyhinocm

ucnyrerva, uwa cuna, kiaysyia rebus sic stantibus), beorpan, 1967, ctp. 78.

3 Yynp ce nma ce y MTaNMjaHCKO] jypHCIpYICHIMjH OBa OApeada TyMaud Tako jga cyx Huje opmamheH na

CaMOCTaJTHO BPIIM M3MEHY YroBopa, Beh caMo J1a OIleHH Ja JIH je N3MEeHa YCJIOBa YTOBOpa KOjy je MOHyIuIa
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je 3amaia y HEOYCKMBAHO TEKAaK II0JIOKA] HE MOXE TPAXHTH H3MEHY YroBOpa,
»yOllaxxaBameM™ cBoje 0obaBese WiH ,,I00LITpaBameM ™ 00aBe3e Apyre CTpaHe, yak U ako Ou 'y
bCHOM HHTEpeCy GUIIO Ja ce YTOBOP ,,0pXKH Y KHBOTY*.*"> OumrienHo ce cMaTpano ja 6u ce
TakBOM MoOryhHOIIhy yroBOpHM OJHOC KOMIUIMKOBAO W IOJCTHUIANO Jia ce, 0e3 JTOBOJHHO
pasiora, Mo3WBAa HA NPOMEHY OKONHOCTH.'° OBAKBHM pELICEH-CM CIPEuaBa CE MOKYLIA]
eBEHTyaJlHE IIMEeKyJalyje, Ja, HauMe, NoroheHa CTpaHa INOKyIIa JOOUTH YrOBOPEHY
NPOTHBYMHKIOY 3a CBOjy yMameHy unHuaA0y. Ctora ce oHa Mopa ,,onpehu’ yroBopa wiu ra 'y
nenocty ucnyHutu. lllnekymnanuje apyre crpane ¢ npeiaralbeM U3MEHE YTOBOpa OYHIIICIHO
Cy MHOIO Mame BEpOBaTHE. 3axTEeB 3a HM3MEHY YroBOpa J0ja3d y O03Hp caMoO KOJ
jenHocTpanoobaBe3yjyhux yroBopa. [IpaBuuHa M3MeHa yclioBa yroBopa HE 3HAYM MMOHOBHO
YCIIOCTaBJbake MPBOOUTHE YTOBOPHE PBHOTEXKE, Beh caMo elMMUHUCake Hecpazmepe uzMely
06aBe3a YrOBOPHHUX CTpaHa KOja NPEBA3HMIA3H PU3HK HHXCPEHTAH KOHKPETHOM YTOBOPY. ™’
[Ipema Tome, ako ce moHyda 3a reductio ad equitatem mpuxsaru, moroleHa crtpana he,
CBaKaKo, TPIETU HEraTHBHE MOCIEANIIE TPOMEHeHUX okonHocTH. C TM mTo he oHe OuTH y
»~Ipanuniama tonepanmuje. [lonyna mopa OuTu jacHa U mpenu3Ha, ¢ 003UPOM J1a je Cya, Mo
npaBUly, He MOXe MemwaTh. Mnak, ntanujancku Kacaimonu cyj je 7103BOJIMO HHTEPBEHIU]Y Y
MOCTYTIaK MpuiarohaBama yropopa, HaBojaehu J1a, ako OIICHHU Ja MOHYAA HUje oarosapajyha,
CYZ MOYXKe YTBPIHTH IPaBHYHY H3MEHY YCII0Ba yroBopa.®'

AXo0 ce pajsii 0 yroBopy KOjHM je caMo jelHa cTpaHa mpeyseia obasesy (Contratto con
obbligazioni di una sola parte), oHa Mo)e TPaXKUTH CMarbEHhe AYroBaHE IPECTAlUje WU
U3MCHY HAauWHa HM3BpIICHA, KOjH CYy JOBOJBHM Jia ce 00aBe3a CBelC Ha NPaBUYHY MEpY
(sufficienti per ricondurla ad equitad) (Mramujancku rpahancku 3akoHuK, wi. 1468). Kako
HeMa MPOTHBYMHHUAOE, CTpaHa 4YWja je obaBe3a IOCTana IMpeTepaHO TepeTHAa Hema INTa

U3TyOUTH PacKHUIIOM YroBOpa, Ma, Kajga OM MCKIbYUYHMBO Ha mera Ouna ymyheHa, moria Ou

JIpyra cTpaHa TpaBuYHA. [IpaBHYHOM HU3MEHOM Tpeba OTKIOHUTH IPETepaHy OHEPO3HOCT, a HE ¥y
MOTITYHOCTH YCIIOCTaBUTH NPBOOHUTHY yrOoBOpHY paBHOTexy. Bun. Bpnera Kpyss, Ilpomerene oxonnocmu
U y2080pHA 002080pHOCM (HemocyiHocm ucnyrerva, suwa cuia, kiaysyia rebus sic stantibus), beorpan,
1967, ctp. 78-80.

Y. 3a yrosop o rpalemy Urtanujancku rpaljanckyu 3akoHUK, wi. 1664.

3o Kemnmup HImantess, JljenoBame H3MHjEHEHIX OKOIHOCTH Ha oOiMratopHe yroBope, Hawa 3akonumocm,
Op. 2 (oxyjak-TpaBam)/1966, cTp. 93.

17 Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 148.

318 Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 148.
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Outu crTuMyaHcaHa ,Ja paad OpOTHB Hayena pacta sunt servanda‘ 3" I I[paBU4HO

npwiarohaBame ynMHUAOE™ 1071a3U y O03Up caMO aKO MMa CMHCIA, aKO OJAroBapa CBPCH

yroBopa. YKOIMKO TO HHje CIIy4aj, YTOBOP C& MOKE PACKUHYTH. 2

4. AHIJI0-aMepUYKO NPaBO
4. 1. IlpaBo Enriecke

TIpoMerseHe OKOJTHOCTH Ca MAambe PaguKalIHAM AejCTBOM,>2' H y aHTI0-aMepHUKOM
npaBy, Mopaie cy ce n300pHuTH 3a ,,ipaBo rpahancrea““. OHe Cy CIOpO U MYKOTPIIHO ,,KpUniIe
ceOM MyT KpO3 JIABUPUHT ‘KOH3EPBATUBHHUX CYICKUX IIpeleieHaTa™, KojuMa je Hajiupe
MPU3HABAHO IMPABHO JIEJCTBO caMO OHUM JoraljajuMa 300T KOjUX je HCHyHheme 00aBe3e
nocrano Hemoryhe.’? 3a pasmmky o NpaBHEX CHCTEMa 3eMalba KOHTHHEHTATHE EBpome y
KOjuMa Cy, joll y paHoj ¢a3u pa3Boja, OMIIM yCBOJ€HU MHCTUTYTH PUMCKOT IpaBa, Kao IITO je
npasuito impossibilium nulla est obligatio, y Exriieckoj je ayro Ba)xuo MPpUHIMI aNCOJIyTHE
JAY’KHOCTH HCIYHeHa YroBOpHe o0aBe3e (IMPaBMJIO ancoOJyTHOr yrosopa). OBakBa
CHUTYyalMja pe3yiTar je YHIbEHUIIE 1a TPEeaMET Ty)KHIUKOBE 00aBe3e He Impe/cTaBba onpeheno
YUEHE WIM HeUHbEeHhE (IUTO je HHaue CIy4a] y KOHTHHEHTAIHO-€BPOIICKUM IIpaBUMa), Beh
rapaHuuja 3a ooehany ‘{I/IHI/I,I[6y.323 CwMmatpa ce J1a JyHHK IIpey3uMa NOTIyHY U 0e3yCIIOBHY
OJITOBOPHOCT 32 M3BpIICHE oOehaHne mpecTanuje, ako TpaHHIle OATOBOPHOCTH HUCY onpeheHe
YrOBOPOM, OJTHOCHO aKoO rapaHiyja aa he ce yroBopHa o06aBe3a UCIYHUTH y CBAaKOM CITy4ajy
HUje uckibydyeHa. Hu Buma cuna Huje ocnobahana ox oarosopHoctu. Jom 1647. rogune, y

npenmery Paradine v. Jane*** 6uo je 3ay3er cTaB Ja KaJa je ONUITOM IPaBHOM HOPMOM

319 Kenumup mantess, [jenoBame U3MUjeHEHUX OKOJHOCTH Ha obnuratopHe yroeope (HacraBak u3 6poja 2),
Hawa 3akonumocm, 6p. 3 (cBubam-munam)/1966, ctp. 177.

320 Kenumup mantess, [jenoBame U3MHUjeHEHUX OKOJIHOCTH Ha obnuratopHe yroeope (HacraBak u3 6poja 2),
Hawa 3axonumocm, 6p. 3 (cBubam-munam)/1966, ctp. 177.

2! TIpomemeHe OKOJIHOCTH HE MOPAjy UMHHTH KartacTpodannn porahaju. OHO IITO je HYXHO jecTe 1a je
HOBOHACTAJIa CUTYyalMja OMTHO Pa3jIMiUTa Y OJHOCY Ha OHY KOjy Cy CTpaHe MOIJIe pa3yMHO UMATH Y BHAY Y
BpeMe 3aKkJbyderma yropopa. Kana je, mak, y nutamy ped ,orahjaj*, oH He Mopa OUTH MO3UTHBaH. Y TOM
CMHCITY, IPOMEHEHE OKOJIHOCTH MOTY C€ CacTOjaTH U y HeHacTynamwy norahaja Koju ce mo peJJOBHOM TOKY
cTBapu ouekuBao. Bun. ciydaj Krell v. Henry [1903] 2 K. B. 740.

322 Bpnera Kpysms, Ilpomersene okonnocmu u y2060pna od2oeopnocm (nemozyhnocm ucnyrersa, euma cuid,
kaaysyaa rebus sic stantibus), beorpan, 1967, ctp. 24.

323 Jako Pamummh, Jlowa Kao MPaBHO PEIBAHTHA YHIEHMIA KO YTOBOPHHX oOmuraimja, 360pHuk padosa
IIpasno-exonomckoe paxynmema y Huuy, 0p. 2, 1963, ctp. 28; Bophe Uobespuh, [Ipomemene OKOTHOCTH
y EHIJIECKOM YrOBOPHOM IpaBy — Jloktpuna dpycrpauuje, /Ipasuu scusom, 6p. 6-7/1971, crp. 17.

324 11647] EWHC KB J5. JlocrymHo Ha: http://www.bailii.org/ew/casessEWHC/KB/1647/J5.html, 09.09.2017.
Paguno ce o crnopy u3mel)y BiacHuka 3emubMiTa M 3akymnua 30or Herulahene 3akynHune. BracHuk
3eMJBHINTA je 3aXTeBao Ja My 3aKyTall IUIaTH 3aKyITHUHY, a 0Baj ce OpaHHo UCTHYIYhH Ja je HenmpujaTesbeKa
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HaAMETHYyTa o0aBe3a HEKOM JIMIly, Ia OHO Oyae oHemoryheHo 1a je ucmyHu 300r norahaja 3a
KOjU HE OJIrOBapa, a HeMa JPYrux MpaBHUX cpejcTaBa, ouhe IPSO jure ocioboheHo obaBese u
OJITOBOPHOCTH 300T HEUCITyHheha. MelyyTuM, Kaa ce HeKo 00aBexe yroBopoM, OH je JyKaH
Jla TO M3BPIIIH, aKO Moxe, > Ge3 003upa Ha OMJIO KOjU HaKHATHU HEM30exHU norahaj, jep ce
NPOTHB era Morao 00e30enutu yropopom. [IpaBo ra nehe mtuTuTH BUIIE HETO ,,COTNICTBEHH
yrosop. OBo, kako ra Exriesu nasusajy, okpyrao (harsh)**® mpasmno nonasuio je cse Bume
y cyko0 ca morpebama pa3BHjEHOI NPOMETa M HJaejaMa NpaBHYHOCTH. Wmak, Owio je
noTpeOHO MHOTO BpeMEHa Jja O Ce 3a CHIJIECKO MpaBo MOrio pehu ,,aa cy MpoIUId JaHd
KaJa ce HempeaBuleHa HempaBna Moria ompasnaTu peunma: ‘To je Bama mymoct. Huje
Tpebaso fa mpucTaHeTe Ha Taj 0OIMK peur. Mopany cTe yroBOpUTH 3aIUTUTHY Kiay3yiy.” He
MOJKE C€ BWILE TPAXKUTH OJ] CTPaHKE Ja Oyae oOmapeHa JajeKoBHIOUINy MpoOpoKa WM O]
ICHOT aJIBOKaTa MajcTOPCTBOM Y CacTaBjbalby TEKCTa yroBopa jemnor Yammepa (Chalmer).
CXBATaMo 1a OHH MMajy OrPAHIHYEHHa W CXOIHO TOME HX Y3HMaMo y 003up. <>’

[TpBu kopak ka ociiobahamy 0] MPUMUTHBHOT GopMalii3Ma U KPYTOCTH KOjy je OH
0JIMYaBa0 YyYHMIECH je TeopujoM uMIMuATHOr yciaosa (implied term wmu implied

condition).3%

HoBo mpaBuio ycranoBsbeHo je y cuydajy Taylor v. Caldwell u3z 1863.
roguae.*?® Peu je o cmopy moBoxoM yroeopa kojum cy ce tyxenn (Caldwell & Bishop)
obaBesanu jga Tyxuormma (Taylor & Lewis) npenajy Ha ynotpeOy KonueprtHy aBopany u
KpasseBcke BproBe y Capujy paau OpraHM30Bamba YETHPH raja KOHIEpTa W JHCBHHUX H

HONHUX CBEYaHOCTH Y YTOBOpPCHUM TCPMHUHHMA, a TY)KUOIU CYy CC obaBe3anu Aa Ty>XCHUMa 3a

BOjCKa 3amoceiia LeNo MOApYyYje M Hera mporepaja M3 Mocena, Ha IMOIITO He MOXe Ja yrnotpedJbaBa
MIPEeIMETHO 3eMJBHILTE, TPAXKHO je na Oyne ocmoboleH obasese miahama 3aKymTHHUHE.

2 . .
325y cynpoTHOM, AyXKaH je Ja HAKHAIW IITETy, Ge3 003Mpa Ha HAKHAAHY HeMOryHHOCT HCIIyH-CH-A 3a KOjy He
oJIroBapa.

%26 Byy. Heeerko Mucura, JoxTtpuHa ,,ocyjehema yroBopa“ y aHriocakCOHCKOM mpaBy, I oduwmax Ilpasnoz
¢axynmema y Capajesy, Vol. XXIX (1981), Capajeso, 1982, ctp. 124.

27 Cymmja Anenammonor cyma Jernnnr (Denning), caygaj British Movietonews, Ltd. v. London and District
Cinemas, Ltd. [1950] 2 All E. R. 390 (C. A.). Has. npema R. G. McK., Notes and Comments: Interpretation
of Contracts, The South African Law Journal, Vol. LXVIII, Part I, February 1951, ctp. 107.

328 OBaj IMPHUCTYTI je Y CKJIaIy ca TSHACHIINjOM eHIJIECKIX CyIOBa Jia CBE MPaBHE IMOCIEANIIE YTOBOPA IIPHUITAIITY
Bosbu yrosopuuka. Jlopn Penxnud (Radcliffe), cnmyuaj Davis Contractors Ltd. v. Fareham Urban District
Council [1956] A. C. 696, ctp. 727. doctynno Ha: https://www.trans-lex.org/311200/_/davis-contractos-
Itd-v9%C2%A0fareham-urban-district-council%C2%A0[1956]-ac-696/, 09.09.2017.

%9 Taylor and Another v. Caldwell and Another 122 E. R. 309. Jocrymuo Ha: https://www.trans-
lex.org/302915/ /taylor-v-caldwell-122-er-309/, 11.09.2017. ,, AHTHIMIIATOPHU TParoBH JIOKTPHHE MOTY
ce npoHahu y 1mojeqMHNUM paHUjuUM cirydajeBuMma u3 XIX Beka, NPBEHCTBEHO OHUM KOjH Cy C€ OZHOCHIIM Ha
yroBope O JMYHO] CIIyOHu unje ucnymeme je oHeMoryheno cmphy wnu 6onemthy nyxsuka. Bun. Jlopn
Pockun (Roskill), cimyqaj National Carriers Ltd v. Panalpina (Northern) Ltd [1980] UKHL 8. JoctymnHo Ha:
http://www.bailii.org/uk/cases/UKHL/1980/8.html, 03.10.2017.
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To Tuiate oapeheHy HakHany. HakoH 3akibyderma yroBopa, a mpe HEro IITO je MPBH KOHLEPT
Tpebano na Oyne oapraH, JBOpaHA j€ MOTIYHO YHHIITEHA y TIOXKapy 3a KOjU HUjeHA CTpaHa
HHje Omya onarosopHa. Kao CHOpHO, MOCTaBHIO c€ MHUTamke J1a JIM Cy TYXKEHH JYKHH Ja
TyXHoIMMa HakHaze mrety. CacraBibajyhul yroBop, CTpaHKe OUMTIIIETHO HICY UMAJIC HA YMY
moryhHOoCT TakBe Hecpehe, ma HUCY HU M3PUUYUTO NpPEABHJEIE MPABHE MOCIECIUIE HEHOT
HacTymama. 300T Tora je OAroBOp 3aBUCHO O] MPABHUX Haudela Koja Cy ce y KOHKPETHOM
cily4ajy Moriia mpuMeHuTH. [lomuto ce of ommrer mpaBmia Jia Cy CTpaHE y YrOBOPHOM
OJTHOCY TyXHE J1a U3BpILE CBOjy 00aBe3y M OJrOBOPHE CYy 3a HEHO HCIYHEHe, HaKo je 300T
HenpeaBU)eHUX OKOJIHOCTH H3BpIICHE 00aBe3e MOCTANIO0 HEOUYEKWBAHO TEPETHO WIIM YaK
Hemoryhe. Mehytum, 3ay3ert je craB 11a, Kaja u3 IpUPOJIe yroBopa MPOU3UIA3H J1a Cy CTPAHKE
IpU 3aKJby4ely Mopalie 3HaTH Ja oH Hehe Mohu na Oyne ucnymeH ako y BpeMe npenBul)eHo
3a HUCIyHmeme He Oyne mocTojasa Heka moceOHO onpeheHa cTBap, Tako Ja Cy HCHO
IPOIY’KEHO MOCTOjabeé CMaTpaje OCHOBOM OHOTA INTO Tpeda Ja OyAe YUYUEEHO, Y OJCYCTBY
Ouio KakBe M3pHuUTe WK npehyTHe rapannuje na he ta cTBap mocTojaTH, yroBop HEe MOXKe
OUTH TyMayeH Kao amcoiyTaH, Beh kao na je 3ak/bydeH IOoJl ycJIoBOM jaa he cTpaHe OUTH
ociobohene obaBe3a ako INMpe HMCTEKa POKa 3a MCIYHCHE CTBAp HporagHe Oe3 mpomycra
yroBapada. l{usp je OMO CTBOpHUTHM TMpaBHY KOHCTPYKIHjy KojoM he ce 00e30emutu
MOIITOBAmE ,,BOJbe yroBopHUKa. CyJ HeMa H3BOPHO OBJamNhemne 1a paCKMHE YyrOBOP, AU U3
MIPUPOJIE YTOBOPA U OKOJIHOCTH KOj€ Ta OKPYXKY]y MOXE 3aKJbYUHTH Ja j€ YCJIOB, KOjU HUje
M3paXkeH, TeMelb Ha KOME YrOBOp T0UnBa. >

He Moxe ce mompasymeBaTH yCIIOB KOjH j€ Y CYIIPOTHOCTH €a U3PUYUTOM YTOBOPHOM
onpendom.® Tlocroju, MeljyTiM, cXBaTame ja, Yak W Kaja je yroBOP y je3MUKOM CMHCITY
arcoJyyTaH, ako HHje arcojyTaH y HaMmepH, Hehe ce cmarpaTH arncolyTHHM HU Y TPaBHOM
IejcTBY. Y TOM ciy4ajy, ¢yl he kBanupuKOBaTH 3HAYECHE YNOTPEOJLEHUX pPeud Kako OM MX

YCKJIaAuO €a OYCKUBAHUM IIOJbEM IIPHUMCHE erBOpa.332 I/ICTaKHYTO je Ja CC OBO TJICAUIITE

330 Epn Jlopu6yps (Loreburn), ciyuaj F. A. Tamplin Steamship Co., Ltd. v. Anglo-American Petroleum
Products, Ltd. [1916] 2 A. C. 397. JlocTynHo Ha:
http://www.lawandsea.net/List_of Cases/F/FA_Tamplin_v_AngloMexican_1916 2 AC397.html,
15.09.2017.

Buxkont Cajmon (Simon), ciyuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited
[1943] A. C. 32, ctp. 36. JocTynHo Ha
http://www.lawandsea.net/List_of Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943 AC_32.html,
11.09.2017.
%32 Cymmja Anenammonor cyma Jermnr (Denning), caygaj British Movietonews, Ltd. v. London and District
Cinemas, Ltd. [1950] 2 All E. R. 390 (C. A.). Has. npema R. G. McK., Notes and Comments: Interpretation
of Contracts, The South African Law Journal, Vol. LXVIII, Part I, February 1951, ctp. 107. Peu je o ciopy
89
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TEIIKO MOKE MPUXBATUTH Oynyhu aa je y CynpoTHOCTH ca ommuTenpruxBaheHuM IpaBUiIoM J1a
ce jacHe M HEIBOCMHCICHE Openbe YroBopa MPUMEHYjy OHAKO Kako riace.’>> Y rtom
emuciy, Jlopa XoucGypu (Halsbury) je y ciyuajy North Eastern Railway Co. v. Hastings®**
u3jaBuo: ,,Moxke OUTH Ja ce y KOHKPETHHM CIIy4ajeBHMa JAP)KaHkEM JOCIOBHOT 3HAYCHA
yIoOTpeOJbCHUX M3pa3a JAOBOJM JIO OYMIJICAHE HEMpaBle, ajiu Ou ce JAPYrayujuM HpaBUIIOM
CBH YrOBOPH YYMHHJIM HEM3BECHUM U IPOU3Beia MHOTo Beha Henpasna.*

Panuio ce o obaBe3u de certo COrpore u HmEHOM Taliermy 300T MPOoIacTd COrporis

certi.®®

OcuMm y ciydajy ¢Gu3M4YKe TPONacTd WHAMBHIYATHO onpeheHe, OIHOCHO
WHAWBUIyalIM30BaHe CTBapH, ociiobahajyha HemoryhHOCT OCTOjM M OHAA Kaja Jy>KHUK, KOJI
yroBopa 3aKJbyueHOr ¢ 003MpoM Ha HeroBa JuuHa cBojcTBa (intuitu personae, personal
services contract), 36or cMpTH WK OOJIECTH MOCTaHE HECIOocoOaH 3a M3BPIICHE PAIbU Ha
Koje ce 06aBe3a0,>>° kao M y cilydajy HAKHAAHE IPABHE HEMOrYHHOCTH, Kaa W3BpILICHE

337

obaBe3e MocTaHe HemomymTeHo.” IlpuMeHa TeopHje WMIUTMIMTHOT YCJIOBAa KacHHjE je

NPOIIMpPEHA U Ha CUTYyalHje y KojuMa je Ouio Moryhe M3BpIIUTH yroBOp OHAaKO KaKo TiacHy,

MOBOZIOM YroBopa 3akjbydeHor 1941. ronmuHe, KOjH je, mpema oapendaMa JOIYHCKOT criopasyma, Tpedaio
Jla OCTaHE Ha CHa3M TOKOM Baxema ypende u3 1943. rogune noHeTe Ha OCHOBY 3aKOHa O BaHPEIHUM
cutyarjama u3 1939. rogune. Hakon mTo je 1946. ronuHe HaBeACHU 3aKOH MPECTA0 Ja BaXkKH, IPUMCHA
ypenbe je MpoayKeHa HOBHM 3aKOHOM W3 pasjiora Jpyradujux O]l OHHMX 300T KOjuUX je mpBOOMUTHO Owmiia
ycBOjeHa. Maja je OHO IITO ce JecHyio Omino 00yxBaheHO JOMYyHCKHM CIIOPa3yMoOM, CY[ j& OJUTYYHO Ja Ta
He MMpUMEHH jep je oOpT noralhaja OMO MOTIYHO W3BaH OHOTA INTO Cy CTPaHKe UMaje y BUAY, TaKo Jia ce
MOpa cMaTpaTH Jia Cy OHe 0clio0oleHe cBojux obasesa. JloM JIop/10Ba je MPEeMHAYHOo Npecyay AnenanuoHor
cyma ([1951] 2 All E. R. 617), HenBocMHUCIeHO U3pakaBajyhm Heclarame ca MUIIBCEHEM CYIHje
AnenanuoHor cyzaa JleHUHT y moriieqy Ipupoje M o0MMa HaJUISKHOCTH CyJa Aa OMJydyje O NpaBUMa U
o0aBezaMa yrOBOPHHX CTpaHa KaJla HAaCTyIH HempensuleHa mpomeHa okoimHocTH. CaM o0pT morahaja koju
CTpaHKe HHCY MMaJjie Y BUAY HUje IOBOJbaH OCHOB 3a CYJ J1a CBOjUM II0jMOM IPABHYHOT U Pa3yMHOT 3aMEHU
OHO MTO je yroBopeHo. Jla 6m yroBop O6mo ocyjeheH moTpeOHO je &ma ce TyMauemeM MOXKE YTBPIAHTH
HMIUTMIIUTHU YCJIOB Ja OH Hehie BaKuTH y OMTHO Pa3jInYKMTO] CUTYAIHjH KOja je MOCie 3aK/by4eHha yroBopa
HeouekuBaHo Hactymia. Hae. mpema R. G. McK., Notes and Comments: Interpretation of Contracts, The
South African Law Journal, Vol. LXIX, Part I, February 1952, ctp. 84-86.

33 R. G. McK., Notes and Comments: Interpretation of Contracts, The South African Law Journal, Vol. LXVIII,
Part I, February 1951, ctp. 108.

%3411900] A. C. 260.

%% OBo je npuHLMI Koju je npuxsaheH y Civil law cucTemy 1 Kao TakaB Huje 0GABE3MBAO SHITIECKH CYJI, Maia
My je MPYKHO ,,BEIUKY MOMON y UCTpaKMBarky OCHOBHMX NpaBHHMX Hauena“. Bum. Taylor and Another v.
Caldwell and Another 122 E. R. 309, ctp. 313. loctymHo Ha: https://www.trans-lex.org/302915/_/taylor-v-
caldwell-122-er-309/, 14.09.2017.

%3 Bux. Robinson v. Davidson [1871] LR 6 Ex. 269. Auanoruja ca cayuajem Taylor v. Caldwell cacrojana ce y
TOME IITO j€ IHMjaHUCTKHIbA pa30oeBIIN ce n3ryonna ,,KBaJUTeT unje je Tpajame J0 HEeHOI HAacTyla Ha
KOHIIEpTY OmyI0 OuTHO 3a yrosop. Bua. Konrad Zweigert, Hein Kotz, Introduction to Comparative Law,
Third Revised Edition (translated from the German by Tony Weir), New York, 1998, ctp. 528.

%37 Bun. Bpuera Kpyims, Ipomernene okonnocmu u y2oeopna 002060procm (nemozylinocm ucnyrersa, euuia
cuna, knaysyaa rebus sic stantibus), beorpan, 1967, ctp. 50.
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alm ce 360T YTHIEja IPOMEE-CHIX OKONHOCTH IIWJb YrOBOPa HHUje MOTao OCTBApHTH. " Jla 61
Ce cMarpalio Ja je muJb yroBopa ocyjeheH, moTpeOHO je Aa Cy ce OKOJHOCTH OWTHE 3a
UCITYHCHE TOJIMKO M3MEHWIIC J]a OM TY)XKHHK MPAaKTUYHO W3BPIIMO HEKY Jpyry obase3y, ca
JICjCTBOM H IOCIEAMIaMa KOje YOIIIITE HHje MMao y BHAY y BPEMe 3aKJbyucEa YroBopa.
Hpyrum peuuma, ,,TeIIKOhe HJIM HEOUYEKMBAHU TPOIIAK KOJU MajJa Ha jeAHY CTpaHy y
TPrOBHHCKOM TIOCIIy HE MOXXE j€ OCIOO0OJUTH OJ UCIYHEHha CBE JIOK C€ MPU3HAjE J1a M0Ccao
OCTaje OHAaj UCTU Yy KOJU Cy CTpaHKE ymne“.340 Jla nu je TakBa cHTyalMja HACTYIIHIIA,
(daKkTHYKO je mUTame Koje Tpeba Ja OIEHU CYJ Y CBAaKOM KOHKpPETHOM cliiydajy. Boaehwm
cinyuaj (leading case) oBe BpcTe y eHIUieckoj cynuckoj mpakcu Ouo je mpenmer Krell v.
Henry.**! On cnama y 13B. ,,cinyuajeBe kpyHucama® (COronation cases), Hacrale MOBOLOM
oTKa3uBama KpyHucamwa Ensapma VIl ycien merose m3neHnaane Oonectu. Hamme, mHOTH
BJIACHHIIM CTAHOBA KOJH Cy C€ HAla3WIHM YK yIulle KOojoM je TpeOano aa mpole cBeuaHa
MOBOPKA U3 Cy WX 3a oapeheHy HakHamy. C 003upoM ja je IepeMoHuja Ouia oTKas3aHa,
MOCTAaBWIIO C€ TMHTamke CyJO0MHE 3aKJbyueHHX YroBOopa. 3aKkymuu KOjU Cy Jallid Kamapy
onbujanu cy Ja IulaTe MpeocTadd W3HOC 3aKylmHuHe Tpakehu mnoBpahaj naTtor, Ha IuTa
3aKylnoJaBIlM HUCY mpucrtajanu, Beh cy 3axteBanm W ocratak. Mcnymeme oOehanux
npecranyja O6uno je moryhe. 3akymomaBarl je OMO crpeMaH W BOJbAH Ja 3aKyIily mpena
IPOCTOpHUjE€ y YrOoBOpEHO Bpeme, MelyTuMm, HBHXOBOM ymoTpeOoM, HHje Morja Ja Oyxe
ocTBapeHa cBpxa yroBopa. Mako Huje OMJIO M3pUYHMTO YrOBOPEHO, MOCTOjallo je 000CTpaHO

pa3syMeBamLC aa 3aKyIliall KEJIn MECTO IMOPEA IIPO30pa UK Ha 6aJIKOHy Jep CC Ca IbCra MpyxKa

,,a good view of the procession. Cobe okpeHyTe Ka JpyruM yiriiama HECY Ouie 0J1 KOPUCTH,

338 Mopa 6uTH ocyjeheH 3aje/IHHUKH 1B, HE CAMO TPEIHOCT KOjy je je/iHa MM APyra CTpaHa MOTJIa HMATH 011
yrosopa. Jlopa Camuep (Sumner), ciyqaj Hirji Mulji v. Cheong Yue Steamship Co [1926] AC 497.
HoctynHo Ha:
http://www.lawandsea.net/List_of_Cases/H/Hirji_Mulji_v_Cheong_Yue_Steamship_1926_AC497.html,
04.09.2017.

%39 Cno6oman [eposuh, Packu yroBopa 360r POMEHEHIX OKOTHOCTH M HAYEIO PABHE CHrypHOCTH, Hayunu
npeeneo, beorpan, 1974, ctp. 199.

30 Cynmja Anenarponor cyna Xepman (Hermann), ciyuaj Tsakiroglou & Co. Ltd v. Noblee and Thérl GmbH
[1962] A. C. 93. Peu je o crmopy HacTaioM MOBOJOM 3aTBapama Cyelkor KaHaia y BpeMe H3paeicKo-
erunaTckor cykoba (2. HopemOpa 1956. roauHe). AnenannoHu CyJI je 3ay3€e0 CTaB, a Ty OJUIyKY je KacHHUje
noTBpauo JloMm JopoBa, a HY’)KHOCT Ja e MPOMEHH YOOHYajeHH IUIOBHH YT 3a MPEBO3 pode U3 HCTOYHE
Adpuke u Unauje 10 oxpeaumra y EBpomu 3HATHO AY)KOM U CKYIJbOM pyToM oko Prta mobpe Hane ,.He
NpencTaBiba TaKo OMTHY MPOMEHY OKOJHOCTH 1a 6u TuMe 61o ocyjehien mocao®. Hae. npema Bpnera Kpysb,
Ilpomerene oxonHocmu u y2060pHA 002080PHOC (HEMOSYAIHOCH UCNYRbeRpd, UWA CUld, Kiay3yna rebus
sic stantibus), Beorpazn, 1967, ctp. 56. u 57. Bua. u Jlopn Pun (Reid), cny4aj Davis Contractors Ltd. v.
Fareham Urban District Council [1956] A. C. 696, crp. 724. Joctynno na: https://www.trans-
lex.org/311200/_/davis-contractos-1td-v%C2%A0fareham-urban-district-council%C2%A0[1956] -ac-696/,
09.09.2017.

¥111903] 2 K. B. 740.
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yuMe ce o0jalrmaBa 1 HEyOoOHUYajeHO BHCOKa HakHana. OmmydeHo je aa cy 300r oTKa3uBamba
cBeYaHOCTH 00e cTpaHe ocioboheHe cBOjuX 00aBe3a, jep je BEeHO OJIpKaBame, OHAKO KAaKO je
Owm10 IpeBuleHO, IPEICTaBIhaI0 OCHOBY Ha KOjO] j€ YyTOBOP 33KJ‘Ly‘IeH.342

Cnajame OBe JBE, MO OCHOBY M IPaBHUM JICjCTBUMA, CPOJIHE TEOpHje, TEOPHje
HakHaaHe HemoryhHoctu (supervening impossibility) u teopuje ocyjehema nupa yroBopa
(frustration of purpose), omurpano ce 3a Bpeme IIpBOT CBETCKOT pata’’ m Opasmio ce u y
JE3WYKOM CMHUCITYy TIpUXBaTamkEeM 3ajeJHUYKOr Ha3uBa ocyjeheme yropopa miam, ckpaheno,

ocyjeheme (frustration of the contract wiu frustration).>*

,»Ocyjeheme yropopa“ npeacraniba
exuntruany u3pas (elliptical expression). [Tortnynuja u npenusauja ¢ppasza Ouna 6u ocyjeheme
MOCJIOBHOT TOJyXBaTa WJIM TProBauke WM MpakThuHe cBpxe yroopa (frustration of the

adventure; frustration of the commercial or practical purpose of the contract).**

N nopen
CTBapama TEOpHje OIILUTEr KapakTepa, MPUCTYIl C€ pa3iMKyje y Cclydajy JeJIUMUYHOT
ocyjehema muipba yroBopa oJ OHOr nHpuxBaheHOr y ciydajy AeIMMHYHE HeMmoryhHocTu

ucnymwemwa. Kaja ucnymeme noctane JeIMMUYHO HEMOTYhe, yroBOp MOKEe IIPECTaTH /1a BaXu

%2 Bymre o Tome Buz. Guenter H. Treitel, The Law of Contract, Eleventh edition, London, 2003, ctp. 867, 885. u
886. Ilpasunnoct omiyke y ciy4ajy Krell v. Henry nosenena je y nutame. Tako je Hnp. Jlopa Dumiej
(Finlay), y cyuajy Larrinaga v. Societe Franco-Americaine des Phosphates 29 Com. Cases 1, npumeruo:
,Moxe OUTH Jia Cy CTpaHe 3aKk/byuuiie yroBOp y odekuBamy na he ce ompehenm norabhaj mecurtu, obe
pu3uKyjyhu, a &a cTBapHO HacTymame norahaja HHMje YYMIEHO OCHOBOM yroBopa.” IbeHa mpumena,
CBakako, He Tpeba na Oynae mupoka. Hapouuto jy je TEelmIKko OmpaBAaTH y OHHM CiIydajeBUMa y KojuMma je
CTpaHKama y BpeMe 3aKkJbyuerha yroBopa Ouia nmo3Hara MoryhHOCT HacTymnama joraljaja, Ha KOju ce jenHa
CTpaHa KacHHje MO3MBa Kao Ha ocyjehyjyhu moralaj, aiu W mopea Tora HUCY YrOBOPHJIE PACKHIHY
knay3yiy. Buna. Jlopa Pajr (Wright), ciiyuaj Maritime National Fish Ltd v. Ocean Trawlers Ltd [1935]
UKPC 1. Jocrymro Ha: http://www.bailii.org/uk/cases/lUKPC/1935/1.html, 22.09.2017.

3 Tokom IlpBor ceTckor parta, u y EHIuIeckoj, Mopaio ce yMeliaTn 3aKoHoxaBcTBo. HajBaHuje oxpende
3akona ox 10. jyma 1917. romune Owmie cy: ,,1. YroBope o u3paau KakBe 3rpajae WIM jeja I O
nmidepoBamy MaTepujalia 3a lbUX MOXE CyJl CYCIIEHIOBATH MJIM PACKHHYTH I0]] YCJIIOBUMA, KOJU MYy C€ YHHE
MOTOJIHUM, aKO C€ IbUXOBO HCIYHEeHhe He O MOTJIO H3HYMTH, YCIIE ] PATOM MPOY3pOKOBaHUX Telikoha mpu
Ha0aBIM MaTepHjaia WIH pajHe cHare, 0e3 030mbHe cypoBoctH. Cyn he y3etm y o03Up OKOIHOCTH
clly4aja, TI0JI0Kaj yroBapaya M eBeHTyalHe O] CTPaHaKa Y4HibeHe Mpesiore 3a u3MeHy yrosopa. 2. Mcra
opiamliera ©Ma CyJ U y MOTJEAy CBHX OPYTHX YroBOpa, ako ce BHXOBO HCIYHCHE He O MOIJIO ycien
Hapenaba BJIACTH Yy LMJbY 3eMaJbcke oA0paHe W3HYIMTH Oe3 030mibHe cypoBocTu. 3. Ilocnmenuue
HEUCITyHBCHha YroBopa He HACTYIAjy, ako je HEUCIYHhEHhe HACTYNWIIO yCied Hapende BIACcTH Y LHIbY
3emasbcke oopane.” Has. nmpema JI. Apanhjenosuh, Clausula rebus sic stantibus u memoctTxHOCT naBama,
Apxue 3a npasmne u Opywmeene nayke, op. 6 (janyap)/1922, ctp. 419.

% Bpnera Kpyss, Ilpomersene okonHocmu u y2060pHa 002060pHocm (Hemo2yhHOCI ucnytwersd, euuid cuid,
Kaaysyna rebus sic stantibus), beorpan, 1967, ctp. 53. Byayhu na ce, 3ampaBo, pagy 0 pazIM4uTHM
cUTyalujaMa, yrnorpeda 3ajelHIIKOT Ha3MBa IPHUIIMCAHA j€ CKJIOHOCTH Ka HEMapHOM KopHmhemy ,,HOBUX
n3pasa Kao mrTo je ocyjeheme™, koja je npucyTHa y eHrieckoM npasy. Bua. Lord Devlin, The Treatment of
Breach of Contract, The Cambridge Law Journal, November 1966, ctp. 206.

3% Jlopx Pajr (Wright), ciryaaj Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corp Ltd [1942] AC
154. locrymnHo Ha:
http://www.lawandsea.net/List_of _Cases/J/Joseph_Constantine_v_Imperial_Smelting_1942_AC154.html,
07.09.2017.
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aKo Ce HEroBa IJIaBHA CBpXa BUINE HE MOXe OcTBapuTH. MehyTum, Kaja je uujb yroropa
camMo JeTUMUYHO ocyjeheH, cylnoBU mpuMemyjy CTPOXKH TecT, UcnuTyjyhu na nm ce cBpxa
yroBOpa MOKE OCTBApPUTH Yy OMJIO KOM JIEITYy, OCUM Y OHOM KOjH j€ MOTITYHO 6eSHaqajaH.346
Tako je y ciayuajy Herne Bay Steam Boat Company v Hutton®*’ yroBOopoM OmII0 mpeasul)eHo
na he Tyxwunam 28. jyHa CTaBUTHM HA paclojarame MmapoOpoj TYKEHOM Kako O yKpIao
IyTHUKE paay [ocMaTpamka MOpPHApHUUKe CMOTPE 3aKa3aHe y yacT kpyHucawa Ensapaa VII u
JETHOAHEBHOT KpcTapema oko ¢uiore, Takohe m 29. jyHa 3a ciuuHe HameHe. [Ipunukom
MOTIUCUBAaKba YTOBOPa, TYXKEHH je maTuo aerno3ut ox 50 £, 1ok je ocrarak ox 200 £ tpedaio
IUTATUTH TIPE MCIUIOBJhaBama. HakoH mTo je 25. jyHa cMmoTpa Owia 3BaHWYHO OTKa3aHa,
TYXKHWJIAI] je 3aTPaXHo O]l TY)KEHOT YIIYyTCTBa, HCTOBpEMEHO HaBojehu na je 6pos cripeMaH u
3axTeBajyhu mpeoctanu uzHoc. Kako Huje mobuo onaroeop, Tyxwunai je 28. u 29. jyHa
KopucTHO Opoj 3a corcTBeHe notpede. Mako je duoTta octana ycuapena y aylu, TY>KEHU je
29. jyHa W3jaBHO Ja ce yroBop yracuo in toto. 3axTeB TyXwHoIa 3a HCILIATy pa3jikKe yMambeHe
3a JOOUT KOjy je ocTBapwo ymorpebom Opoja TOKOM HaBeleHa JBa JlaHa Hajupe je Ouo
onbujeH. MehytuMm, y MOCTYNKy MO >kanOu, MPBOCTENEHA OJUIyKa je MpeuHayeHa, ca
00pa3NIoKeHEM Jla OJIPIKaBamke MOMOPCKE CMOTPE HUje MPEICTaBJhallo OCHOBY yroBopa. Y
NPUJIOT OBOT 3aKJbyuka, cyauja Anenanuonor cyna Crupmunr (Stirling) je, usmelyy ocrasor,
HABEO JIa j¢ OTKA3MBAKEM CMOTpPE ITUJb YyrOBOpa caMo JISITMMHUYHO ocyjeheH, ¢ 003upom aa ce
OJIHOCHO U Ha KpcTapeme 0Ko (iioTe Koje je ouno moryhe. Jla a1 cy myTHULM OMIIM BOJHHU J1a
je pasrienajy y MpOMEHEHUM OKOJHOCTHMA, OICHEHO j€ Kao PU3HMK KOjH je 3aKJbyueHheM
yroBopa mnpey3eo TyxkeHu. OBaKO CYNTHUIIHO Pa3jIMKOBaWkE jaCHO YKa3yje Ja C€ EHIJIECKH
CyJIOBU BeOMa TEIIKO OJITy4yjy Ha MPUMEHY JOKTpUHE ocyjehema y ciydajeBuUMa y KOjuMa
UCIYHCHE YTOBOPHE 00aBe3e HHUje CaCBUM HeMoryhe.348

VYroBop je ocyjehen ako mocie 3akibydera HacTynu norahaj (6e3 mpomycra 6110 Koje
CTpaHe U KOjU YrOBOPOM HHj€ JIOBOJbHO PETYJIHMCaH) KOJU TaKO 3HA4ajHO MeHa MpUpoay (He

349

caMo TpolIak wim tepeTHoct (onerousness))**® yropoprux mpasa n/mm o6asesa’’ y oxHOCY

%6 Guenter H. Treitel, Frustration and Force Majeure, London, 1994, nap. 7-013.
%4711903] 2 KB 683.

8 ‘Boplje Yobessuli, [IpoMemeHe OKOTHOCTH y SHIIIECKOM YTOBOPHOM mpaBy — JlokTpuna Gpycrpauuje, Ilpashu
aicueom, op. 6-7/1971, ctp. 21.

9 Mouerna MPOIICHA je yBeK KBaHTHTaTHBHA. Mel)yTiM, 3HaTHU TPOUIKOBH M HENOTOIHOCTH HUCY JOBOJHHH,
Beh ce Ha Kpajy MOpajy U3pa3HTH y KBaJIMTAaTHBHOM cMHCITy. Tako je y ciydajy Tsakiroglou & Co. Ltd. v.
Noblee Thorl G.m.b.H. [1962] A. C. 93, kao U y oCTaa¥M CIIOPOBHMAa HACTAJIAM IOBOJOM 3aTBapamba
Cyeukor kaHaja, OIEHEHO Ja HeMa ocyjehema kaja HaYMH M3BPIICHA KOjU Cy CTPaHE MMale Yy BHAY Y
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Ha OHO IITO Cy CTPaHKE MOTIJIE Pa3yMHO y3€TH Yy 003up, Ja Ou OMJIO HEMpPaBUYHO IPXKATH Ce
JIOCIIOBHOT 3HAaYeHha yIOTPeOIbEHIX H3pa3a y HOBUM okomHocTuMa. > JIoktpuHa ocyjeherma
YCKO ce an/IMe}Lyje.352 C 003upoM J1a CBOjUM JI€JCTBOM ,,yOHja erBop“,353 Ha By C€ HE MOXKE
OJIaKO TIO3WBaTH y M[MJbY ociobahama O HOPMATHHX TIOCIEIUIA HEIPOMHIIBEHOT
Tproeadxor mocma.>>*

JenuucTBeHOM Teopujom oOyxBaheHe cy cBe BpCTe ciydajeBa MpecTaHKa yroBopa
300or OuTHe mpoMeHe okosHocTH. CmaTpa ce na je yroBop ocyjeheH kako oHIa Kajga je
HACTyNHJIa CTBapHa HEMOTYHHOCT WCIYHEHa, TaKO W OHJIA KaJa Cce HE MOXKE OCTBAPHUTHU
,,3ajeIHIYKH LB yroBapaua.>> Jla 61 HpOMEHeHe OKOIHOCTH OWiIe KBAIH(UKOBAHE KAO

norabaju koju ocyjehyjy (frustrating events),**®

HUje JOBOJGHO Ja Cy HACTYIWJIE IOCHe
3aKJbydeha YroBopa U Ja CYy HUCOyHEHmhe Y4YUHWIE HeMoryhuM unu ¢yHIaMEHTaIHO
paznnuntuM. HeonxoaHo je na 3a \BUX HUje OJrOBOpHA HU jellHa HH Japyra cTpaHa. Jpyrum

. 7 . . .
peunma, oHe MOpajy OMTH U3BaH HUXOBE KOHTpOH€.35 Ako je yroBop ocyjehen 300r morahaja

BpeMe 3aKJbydeHa YroBopa IoCTaHe HeMoryh, ako je o0aBe3y Moryhie MCIYHHTH anTepHATHBHUM IyTeM
KOjH, MajZia CKyILJbH, HUje ONTHO pas3iiduT y OJHOCY Ha TpeaBHUl)CHU.

%0 Mucnn ce ma mpaBa Koja HHCy OCTBApCHA, OJHOCHO Ha 00aBe3e Koje HHCY HCIyHeHe. YTOBOpP KOjH je y
MOTIYHOCTH M3BPILEH HE MOXe OUTH ocyjeheH.

%1 Jlopa Cajmon ox I'majsaejna (Simon of Glaisdale), ciyuaj National Carriers Ltd v. Panalpina (Northern) Ltd
[1980] UKHL 8. Jloctynno Ha: http://www.bailii.org/uk/cases/UKHL/1980/8.html, 16.09.2017.

32 IIpumenuhe ce camo kama ce Ha OCHOBY IIPHPOJIE YTOBOPAa M OKONHOCTH y KOjUMa je 3aKJbydeH Mopd
cMaTpaTH da Cy CTpaHKE 3acHOBaJie [M0CAa0 Ha IPOIYKEHOM IIOCTOjamy ojapeleHe cTBapu WM CTamba
crBapu. Jlopn Penxnud (Radcliffe), cinyuaj Davis Contractors Ltd. v. Fareham Urban District Council
[1956] A. C. 696, crp. 727. JoctymHo na: https://www.trans-lex.org/311200/_/davis-contractos-Itd-
v9%C2%A0fareham-urban-district-council%C2%A0[1956]-ac-696/, 16.09.2017.

%53 Bukont Cajmon (Simon), ciyuaj Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corp Ltd
[1942] AC 154. JoctynHo Ha:
http://www.lawandsea.net/List_of Cases/J/Joseph_Constantine_v_Imperial_Smelting_1942 AC154.html,
18.09.2017.

34 Ciyuaj Pioneer Shipping Limited v. BTP Tioxide Limited (The Nema) [1982] A. C. 724, ctp. 752. Has. npema
Gold Group Properties Ltd v. BDW Trading Ltd [2010] EWHC 323 (TCC) (3 March 2010), nap. 68.
Hocrtymuo wa: http://www.bailii.org/ew/casessEWHC/TCC/2010/323.html, 16.09.2017.

355
Bpnera Kpysm, [Ipomersene oxonnocmu u yeosopua oozo8opnocm (HemocyhHocm ucnyrerva, suwia cuid,

xnaysyaa rebus sic stantibus), beorpan, 1967, ctp. 53.

356 . . . .
Horahaju koju Mory JIOBecTH 10 IIpecTaHKa yroopa 30or ocyjehema cy MHOroOpojHM W ,U3MHUUY

KiIacu(UKaIKjU KOjO] Cy NPaBHUIM KOHTHHEHTAJHE Tpaauiuje ckioHu. HeBenko Mucuta, [lokTprHa
,0cyjehema yroBopa“ y aHrIOCakCOHCKOM mpaBy, [oduwrax Ilpasnoz ¢axynmema y Capajesy, Vol.
XXIX (1981), CapajeBo, 1982, ctp. 127.

%7 Cyamja Anenammonor cyma Ipudurc (Griffiths), ciyuaj Paal Wilson & Co. A/S v. Partenreederi Hannah
Blumenthal (The Hannah Blumenthal) [1983] 1 A. C. 854, ctp. 882. PecTpUKTHBHHjU MPHUCTYI, IpeMa
KoMe ce Ha ocyjeheme He MOXKe [T03MBaTH caMo KaJia jeé OHO ITPOY3pPOKOBAHO HAMEPHO WM MOBPEAOM HEKe
yTyXkuBe oOaBe3e, HHje mpuxBaheH, Oynyhm ma ce muMme ckpehe maxkma ca CyIITHHE, a TO je /a JIK je
rmoroheHa cTpaHa WMaja HaYWH U TPUIMKY J1a CIIpedn ocyjeheme, alld ra je WIaKk Mpoy3poKoBaia WM je
no3Bosmia aa ono Hactymu. (Bum. Ciywaj J. Lauritzen AS v. Wijsmuller BV (The Super Servant Two)
[1990] 1 Lloyds’ Rep 1. TocrymHo Ha: http://www.bailii.org/ew/cases/EWCA/Civ/1989/6.html, 18.09.2017)
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3a KOjU OJIrOBapa CTpaHa Koja ce Ha Hera IMo3MBa, Kaxe ce Ja je ocyjeheme caMon3a3BaHO
(self-induced frustration).*®® Omno ce He MoXe ca ycIexoM HCTHLATH, jep ce HHKO He MOXKE
KOPHCTHTH COIICTBEHHM mporyctoM.>> Ocyjelictse yroopa Mopa OWTH IOCICIHLA
crioJpamimer gorahaja WM crHoJealllibe mpoMeHe cutyanuje. OHO He cMe OUTH pe3yiTar
panme wim u3dopa mnorohene crpaHe, Ma KOJIMKO PasyMHH HJIM €KOHOMCKH OIpaBJIaHH OHHU
oum.>® Yumerame . pynckor (pakropa“ HakoH HaBOAHOT ocyjehyjyher norahaja daranmo je
3a MPUTOBOP ocyje,l'leH)a.361 [TocToju, mehyTum, 1 MHUIILJBEHE 1a Ka/a jelHa CTPaHa 3aKJby4dd
BUIIIC YTOBOPA Ca Pa3IMYUTHM JIMIMMA, T1a HAKOH TOTa HACTYIW HEO4YeKHBaHU jaorahaj 300r
KOTa OHAa HHje y MOTYNHOCTH Jla UCITyHH CBE YrOBOpE, OHAa MOXe€, MOJ YCIOBOM Ja MOCTyIa
pa3yMHO TPHIUKOM H300pa, OJITYYUTH JIa CPEICTBA KOja Cy jOj Ha pacloJiaramby UCKOPHUCTH
3a U3BpIICHE 00aBe3a M3 MOjeAMHHUX YroBopa TBpiaehu ma cy octamu ocyjeheHu. Ako je
3alHTEpPEecCOBaHMM JMIIMMa OWJIO MO3HAaTo Ja he cTpaHa Koja ce mo3uBa Ha ocyjeheme
npeys3eTn 006aBe3e u nmpema JIpyruMa U ako OHa MPHIIMKOM PACIoJIeNe MPEOCTAINX CPEACTaBa
MOCTyIa Pa3yMHO, y3pOYHOCT u3Mel)y HeodekuBaHOT jorahaja U HEHCIYHCHha I10jeIHHIX
YroBOpa HHje IIPEKHHyTa. 2

[lo nuramy ocHoBa HOKTpuHe ocyjehema yroopa, cyiacka mpakca HHje Ouia
jenuHCTBeHa. UWHHM ce J1a Ce€ W OBJE NMPUMEHOM PA3IUYUTHX TEOPETCKHX MEpHiIa MOTY
noctuhy UCTH pe3ynTatH, 300r yera ce MUTame n30opa jenHor m3Mely BHUIIE CyreprucaHux

MOXKC IIOKa3aTHu U Kao HeHOTpe6HO. HOCTOjI/I U MUIJBCHC J1a CY NPCIIJIOKCHE Teopnje caMo

HUjaHCE OMIITE UJeje U Ja ce u300p CBOAM HAa OHY KOja je HajIupUKIaIHH]ja Y KOHKPETHOM

VY BehuHu ciydajeBa KOju Cy c€ OJHOCHJIM Ha Mpojajy pode kKoja Tek Tpeba qa Oyae obe3delena, mpomyct
nobaBjbaya J1a UCIOPY4YH poOy HHje MMao 1ejcTBO ocyjehicra yropopa o mponaju. 3ak/bydemheM yroBopa
6e3 pesepBH W OrpaHHYCHAa, OJHOCHO O€3yCIOBHMM oO0aBe3WBameM, MPOJABall je TPEy3e0 PH3HK
moryhuoctu HabaBke pobe. Bua. Ciyuaj CTI Group Inc v. Transclear SA [2008] EWCA Civ 856 (22 July
2008), map. 16-23. Jloctymnro Ha: http://www.bailii.org/ew/casessEWCA/Civ/2008/856.html, 05.10.2017.

%8 Jlopx Cammep (Sumner), ciydaj Bank Line Ltd v. Arthur Capel & Co [1918] UKHL 1. JlocrynHo Ha:
http://www.bailii.org/uk/cases/UKHL/1918/1.html, 19.09.2017.

39 Jlopx Pajr (Wright), ciryaaj Maritime National Fish Ltd v. Ocean Trawlers Ltd [1935] UKPC 1. JloctymHo
ua: http://www.bailii.org/uk/cases/lUKPC/1935/1.html, 22.09.2017.

%0 Cy He Tpeba ma mmekyimine o MoryhiuM pasnosuma. BuTHO je 1a 10 ocyjehersa He G IOILIO ga CTpaHKA
Huje tako mocrymmna. Jlopa Pajr (Wright), coyuaj Maritime National Fish Ltd v. Ocean Trawlers Ltd
[1935] UKPC 1. JoctymHo Ha: http://www.bailii.org/uk/cases/lUKPC/1935/1.html, 22.09.2017.

%1 By, ciyuaj J. Lauritzen AS v. Wijsmuller BV (The Super Servant Two) [1990] 1 Lloyds’ Rep 1. JlocrymHo
na: http://www.bailii.org/ew/cases/EWCA/Civ/1989/6.html, 18.09.2017.

%2 Bun. ciyuaj J. Lauritzen AS v. Wijsmuller BV (The Super Servant Two) [1990] 1 Lloyds’ Rep 1. JloctymHo
ua: http://www.bailii.org/ew/cases/EWCA/Civ/1989/6.html, 18.09.2017.
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%3 Mnak, amanmsa pasnTMuMTHX CTaBOBA je NMOTpeOHa, jep ce mome omoryhasa

CIIyuajy.
cariieiaBartb¢ HM3BECHHX TCHJCHIIMja Yy pPa3BOjy YroBOpHOr mnpaBa y EHrieckoj, xao u
CBOIIYLIMjE CXBATama yllore u (yHKIH]e Cyla y pellaBamy cropoa.>>! CBe TeopHje MOry ce
IOJICITUTH Ha CyOjeKTHBHE 1 o0jekTuBHE. [IpBe Cy oHe mpema KojuMa ce JokTpuHa frustration
3aCHHMBA Ha MPETIOCTABJbEHOj BOJBH CTPaHAKa, a JAPYre, KOje Taj OCHOB BHUJC Y MPOMEH-CHUM
OKOJTHOCTHMA KOje OKPYKY]y yrOBOP M POMEHaMa HACTATHM Y CYLITHHH 00aBe3e.>®
Cy0jeKkTuBHE TEOpHje Cy TCOpHja UMIUTMIIMTHOT YCJIOBa U, ca lbOM IOBE3aHa, TEOpHja
HecTaHKa ocHoBe yroBopa (disappearance of foundation of contract). Ilpema oBum
CXBaTawUMa, CyJl pellaBa CIOp Bpliehu CBOjy OIINTY HAJICKHOCT Ja TyMadd CIIOPHE
onpende yroropa. OHo 1Mo 4emy ce ciaydajeBu ocyjehema pas3linKyjy jecTe mpaBHa MocieuIa
TyMauema y BHIY ayTOMAaTCKOr IpecTaHka yroeopa.’®® lameme yroeopa pesyirar je
NPBOOMTHE CarJIaCHOCTH BOJbA CTpaHaKa, a yJora cyja je Ja TO caMO KOHCTaTyje. AKO cyj
3aKJbyYd Jla C€ MOpa MPETIOCTABUTH Jla OM CTpaHKe cMmarpayie cede oclioboheHMM cBake
o0aBe3e akO HECTaHy OKOJHOCTH KOje Cy MMalie Y BUJY NPUIMKOM 3aK/by4eHa yroBopa U
KOje MPEelICTaBJbajy OCHOBY YroBOpa, y3UMa ce Jia je y YyroBopy cajpkaH npehyTHu ycioB y
ToM cmuciy.>®” Tlog OCHOBOM YroBopa IOApasyMeBa Ce CTame CTBapH Koje omoryhasa
UCIYCHC YTOBOPA, YKIbY4YjyhH U OCTBaperme 1UJba KOjU Cy CTPaHKE YrOBOPOM HaMepaBalie
nocruhin.**® Tako je y Beh naBexenom ciyuajy Taylor v. Caldwell ouemero aa je npoaysxkeHo
MOCTOjalb€¢ KOHIIEPTHE JIBOPAHE OCHOBA YroBOpa O K-EHOM 3aKylly, 1a j€ HaKOH IITO je
JIBOpaHa M3ropelia MPUMEHhEeHa TEOpHja UMILTMIIUTHOT yciaoBa. Ha MCTH HAYMH JIOKTPUHA je
npumeweHa u y ciydajy Krell v. Henry 36or orkasuBama CBEUaHOCTH KpyHHCamba.
Cy0jexTuBHA KOHLEMNIMja Teopuje ocyjehema yroBopa mpeicTaB/ba NPaBHY KOHCTPYKLIH]Y
KOojoM ce 00e30elyje momroBame ,,Boibe yropopHuka. OHa je, MehyTuM, KpUTHKOBaHa jep,

npuMenyjyhu je, cya U3BoaM HaMepe CTpaHaKa ,,He U3 OHOT LITO Cy OHE PEKJIe, HEro U3 OHOT

%83 Jlopx Bun6epdope (Wilberforce), ciyuaj National Carriers Ltd v. Panalpina (Northern) Ltd [1980] UKHL 8.
HocrymHo wa: http://www.bailii.org/uk/cases/UKHL/1980/8.html, 03.10.2017.

34 By, Bpnera Kpysb, Ilpomerene okonnocmu u yeo80pHa 002080pHOCH (HemozyhHoCm ucnyrerd, 8uilid
cuna, knay3yna rebus sic stantibus), beorpan, 1967, ctp. 58.

35 Bpnera Kpysb, [Ipomersene oxonnocmu u yeosopHa 002080pHocm (Hemoz2yhHocm UChyrerba, suuid Cuid,
Kaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 58.

%% Bukont Cajmon (Simon), ciyqaj British Movietonews, Ltd. v. London and District Cinemas, Ltd. [1951] 2 All
E. R. 617, ctp. 625-626. Has. npema R. G. McK., Notes and Comments: Interpretation of Contracts, The
South African Law Journal, Vol. LXIX, Part |, February 1952, ctp. 85-86.

37 Bpnera Kpysb, llpomerene oxornocmu u y2o8opua 002080pHocm (Hemocyhinocm ucnyrerba, euula Cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 58. u 59.

368 Bpnera Kpyss, Ilpomerene oxonnocmu u y206opna 002o8opnocm (nemocyAHoCm ucnyrversd, uiid cuid,
xaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 59.
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IITO Cy MPOIMYCTWJIE Ja KaXy; OH UMIyTHpa obeMa CTpaHama Hamepy Ja ce YroBop IO
HACTYyNamy HEOYEKWBAHOI jorahaja MOTIYHO yracH, IUTO je, ¢ 003MpPOM Ha MEHTAJIUTET
IOCJIOBHHUX JbYIH, TIPE TIAPOJIja HEro CTBAPHOCT BHXOBUX 3ajeaHIIKuX Hamepa®.>®® Kako cy
cTpaHe, 4yak ¥ npehyTHO, MOIJIe Ja OJpeje HEITo 3a ciaydaj koju ex hypothesi wucy Hu
ouekuBaie, HUTH npeasuaene?” ° Cys ce 3anpaBo ,,0apeKao™ opmamhiersa 1a PACKHHE YroBOp
¥ mpuberao mpasHoj GpuKIHjK,>’ " Kako GM MPUKPHO IPUMEHY OGJeKTHBHOT MPABHOT [PABHIIA
Ha YyTOBOPHE oGasese.*"?

Hakon mTo je cyOjekTHMBHA KOHIICIIIMja MCITYHWUJIA CBOjY ,,ACTOPHJCKY MHUCHjY™, 1a
Kao ,,IpH3HaTa TEXHHKa COMMON law* momorHe 1a ce y CHIVIECKOM IpaBy NPUXBATH U
KOHcouayje nokrpuna frustration, mocreneno je modvena morpara 3a ,,Mambe TCXHUYKHM, a
BHIIIC PALMOHAIHAM OmpaBiameM JokTpure. >’ Takpa TEHICHIMja Ce MOIVIA 3aIa3UTH jOLL
noyetkoM XX Beka, y ciiydajeBuMma kao mro cy Metropolitan Water Board v. Dick, Kerr &
Co Ltd*"* wmm Bank Line Ltd v. Arthur Capel & C0,*” y kojuma je ka0 pasior ramerma
YroBOpa HaBeJIeHA CYIITHHCKA pa3linka u3Mel)y yroBopa Koju je OMO MPBOOUTHO 3aKJbYUICH U

376 :
TOI' UCTOI' YIrOBOpa HAKOH HACTyIlldalkba IMPOMCHCHUX OKOJHOCTH. To HHJ€ OHO IITO CaM

oGehao, oBnauwhen je na usjau xyxuuk (Non haec in foedera veni).*”” Kpurepujym npema

%9 G. C. Cheshire, C. H. S. Fifoot, The Law of Contract, 4™ edition, London, 1956, ctp. 463. Has. npema Bpiera
Kpyss, Ipomersene oxkonnocmu u y2080pHa 002060PHOCH (HEMO2YAHOCH UCHYFbelbd, 8UUA CULd, KIAY3VId
rebus sic stantibus), beorpan, 1967, ctp. 60.

370 Jlopn Penxmud (Radcliffe), ciryaaj Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C.
696, crp. 728. MocrymHo Ha: https://www.trans-lex.org/311200/_/davis-contractos-Itd-v%C2%A0fareham-
urban-district-council%C2%A0[1956]-ac-696/, 06.09.2017.

%1 The Right Hon. Lord Wright of Durley, Legal Essays and Addresses, Cambridge, 1939, ctp. 255.

%72 Jlopn Penxud (Radcliffe), ciyuaj Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C.
696, crp. 728. MocrymHo na: https://www.trans-lex.org/311200/_/davis-contractos-Itd-v%C2%A0fareham-
urban-district-council%C2%A0[1956]-ac-696/, 06.09.2017.

373 David Hughes Parry, The Changing Conception of Contracts in English Law, Jerusalem, 1958, ctp. 25. Has.
npema Bpnera Kpysw, [Ipomersene okonnocmu u yeogopna 00206opHocm (Hemo2yhinocm ucnyrera, uiid
cuna, knay3yna rebus sic stantibus), beorpan, 1967, ctp. 60.

$7411917] UKHL 2 (26 November 1917).
375 [1918] UKHL 1 (12 December 1918).

376 Buy. Bpruera Kpysb, Tlpomerene okonnocmu u yeosopha 002080pHOCH. (Hemo2yhHOCM ucnymersa, suuid
cuna, knay3yna rebus sic stantibus), beorpan, 1967, ctp. 60.

7 Jlopn ®umnej (Finlay), cmyuaj Bank Line Ltd v. Arthur Capel & Co [1918] UKHL 1. JloctynHo Ha:
http://www.bailii.org/uk/cases/UKHL/1918/1.html, 19.09.2017. Cmatpa ce 1a oBa JIaTUHCKA U3pEKa, KOja je
nocTaia ,JIO3MHKA*“ MojiepHe HOKTpHHE ocyjehema yroBopa, motnue u3 Beprunmmjese Enejune. (Bum.
http://caselawquotes.net/N/Non_haec_in_foedera_veni.html, 19.09.2017) Jynutep xohe na ce cyabuHa
n3Bpud, na no Mepkypy nopydyje Eneju na mro npe nanyctn Kaprarmny u kpene y Uranmjy. Eneja
,,OLITMHYT OITOMEHOM M HaJOTOM TaKBUM O0)kaHCKMM moOehu BaTpeHo kenu, u3 3emibe ciuatke otuhu. (IV
nmeBame, cT. 281. u 282) Kama kpasbuiia JluaoHa cxBatu aa ce EHejuHu OpoaOBH CIIpeMajy 1a HCIUIOBE,
NPEKJIHELE Ta J1a OCTAaHe C BOM: ,,TaKO TH Haiera Opaka u 3amnouere Beh ceanbe...“. (IV nesame, cr. 316)
,»Pede My, a oH Ha yMmy apxehu, mro Jynurep jaBu He MakHe ounMma W OON y AYIIM CTHUCKAIIe TBPHO.
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KOMe ce LieHH jaa ju je yroBop ocyjehen, Jlopn Penxnug (Radcliffe) masusa ,,mpomenom
3Hayewma obaseze” (change in the significance of the obligation). Ilpema meroBum peunma,
,»ocyjeheme HacTyna cBaku MyT Kaja MpaBo Mpu3Haje Aa je 6e3 mporycTa OMiIo Koje CTpaHe
yroBopHa ob6aBe3a mocraja Hermoaobna (incapable) 3a ucnymeme, jep je OKOJHOCTH y KOjuMa
ce TPaXKH HMCIYH-CIbe YHHE PAIHKATHO IPYradnjoM O OHOTa WITO je yroBopeHo“.>’® Ako ce
nohe o 00jeKTUBHOT CXBaTama Teopuje ocyjehema yroropa, Mopa ce MpH3HATH aKTHBHA
yjora cyjia ¥ omiamheme J1a OIydd O CyAOWHU YroBopa 0e3 CTaBJbama Y JICjCTBO BOJBC
cTpaHaka. [Ipema KOHIENIUjU O ,MHXCPEHTHO] jYPUCIUKIHUjU®, CyA peliaBa CIoOp II0

npaBUYHOCTH U pasymy (theory of the just and reasonable solution).™

lapanmuja na ce
OBAaKBO OJTyuMBame Hehe M3BUTONEPUTH y apOUTPEPHOCT CACTOjU C€ y IY>KHOCTH Cyna Jaa
IIpH OJUTy4HBatby YBEK mohe ox caapxkune yropopa.>®® Kao 3Haueme yroBopa ysehe ce He oHO
HITO Cy CTpaHKe HaMepaBaje (jep OHE HUCY MMaJie HH Pa3MUIILIbakba, HUTH HAMEPE Y BE3H Ca
HacTynenuMm jgorahajem), Beh oHO mTO OM CTpaHKe, Kao MpaBeIHA M pa3yMHa JIHIIA,
YrOBOpHIIC [ CY HMaJie y BHAY MOrYHOCT IPOMEHE OKOMHOCTH. - Openbe yroBopa 4ecto
HUCY OJ1 BEIIMKE MOMONH, 1Ma Ce MOpajy YIOPEIUTH, ca jeIHE CTpaHe, MPUPOAa H MPEAMET
yYroBOpa, Kao0 U OKOJIHOCTH y BPEME H-ETOBOT' 3aKJby4eHha, U, Ca JIPYre CTpaHe, HOBOHACTAJa

<:1/1Tyam/1ja.382 [ToTpeOHO je uCTpakUTH J1a M OM pa3syMHO JIMIE Y BpeMe 3aKJby4eHha YroBopa

3

HanokoH mpo30opu Maio: ‘... HUra HUjecaM JIydeBa CIIOMHE'O0 OpayHHX [Tj. HHjecaM HIAao 3a TUM, Ja
OyzeM TBOj My’K; HHjecaM JIOIIAa0 OBaMo, J1a ce KeHUM], He a0jox 3a caBesoMm TakBuM.” (IV meBame, CT.
331-333, 338. u 339; u Oenewke y3 IV neBame, cr. 338) Ilyonuje Buprun Mapon, Eneuda, npeseo T.
Maperuh, yBon u 6enemke Harmcao K. Pam, 3arpe6, 1896.

378 Cyuaj Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C. 696, ctp. 729. JlocTymHo Ha:
https://www.trans-lex.org/311200/_/davis-contractos-1td-v%C2%A0fareham-urban-district-
council%C2%A0[1956]-ac-696/, 18.09.2017.

% Bun. Bpuera Kpyis, Ilpomernene okonnocmu u y20eopna 002060procm (nemozylinocm ucnyrersa, euuia
cuna, knaysyia rebus sic stantibus), beorpan, 1967, ctp. 61. u 62; Jlopn Bunbepdopc (Wilberforce), ciyuaj
National Carriers Ltd v. Panalpina (Northern) Ltd [1980] UKHL 8. [HocrymHo Ha:
http://www.bailii.org/uk/cases/UKHL/1980/8.html, 03.10.2017.

%80y Tom cmuciy, Jlopx Pus (Reid) je, y ciyuajy Davis Contractors Limited v. Fareham Urban District Council
[1956] AC 696, ctp. 720-721, 3akspyuno: ,,Yuuu mMu ce aa ocyjeheme 3aBucu, 6apem y Behunu ciryuajeBa,
HE O] J0JIaBaka MMILUIMLIUTHOT yCiIoBa, Beh ox mpaBor Tymadema mnocrojehnx oxapemadba, cxBaheHux y
CMHCITY NIPUPOJE YrOBOPA M PEJICBAaHTHUX OKOJHOCTH MOJ KOjHUMa je YroBop 3akibydeH.” IlpemMa meroBum
peunma, ,,HeMa moTpede pasMaTpaTy IITa Cy CTPaHKe MUCIIHIIE WITH Kako OM OHE WIIM pa3yMHa JIHIa HCTHX
CBOjcTaBa M y MCTHM okosHocTiMa (in their shoes) perymucanu HOBY CHUTyanujy aa Cy je TPEABHICIH.
IMurame je oa JIM ce yroBOP MOE CMATPaTH JOBOJGHO MIMPOKHUM Jia OH Ce MPHUMEHHO Y MPOMEHECHUM
OKOJIHOCTHMA®, JoctynHo Ha: https://www.trans-lex.org/311200/ /davis-contractos-Itd-
v9%C2%A0fareham-urban-district-council%C2%A0[1956]-ac-696/, 09.09.2017.

Jlopr Borcon (Watson), caysaj Dahl v Nelson [1881] 6 AC 38. [loctymHO Ha:
http://www.lawandsea.net/List_of_Cases/D/Dahl_v_Nelson_1881_6_AppCas38.html, 07.09.2017.

%2 Bun. cmyuaj Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C. 696, ctp. 707.
HoctynHo Ha: https://www.trans-lex.org/311200/_/davis-contractos-Itd-v%C2%A0fareham-urban-district-
council%C2%A0[1956]-ac-696/, 09.09.2017.
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y3e50 y 003up Hactymenu norahaj, u ga nu O, Ja ra je uMajio y BHIY, 0e3 OKJIeBama

383 .
“ Tlepconundukaryja

W3jaBUIIO: ,,Y TOM CiIy4ajy 0o0e cTpaHe ce ociobahajy gampux obaBesa.
pasyMHOr J1Hua, > Koje IpeicTaBiba ,,aHTPOOMOPdHY KOHLEIIHM]Y HpaBae, jecTe U Mopa
outn cyn“.*® Iosuumja cyma je cimuHa Kao Kaja, Ha OCHOBY OHOTA WITO CE IpeMa
OKOJIHOCTMMA Cllydaja cMarpa pa3yMHHM, YTBphyje HEKH €JIEMEHT KOju yroBOPOM HHje
onpeheH, HUTH y HEMYy UMa JOBOJGHO TMOJIaTaka MOMONY KOjUX ce OH MOXe ojpenuTd. Ha
OBaj HAUMH JI0J1a31 Cce A0 00JeKTUBHOT TyMauema 3ajeJHHYKe HaMepe CTpaHaka, 300r Jera ce
Moke pehu aa je cyko0 m3melhy cyOjeKTHBHOT cxBaTama OCHOBE TeopHje ocyjehema yropopa
¥ Te3¢ 0 HHXEPEHTHO] jyPHCAMKIIH]H Cy/Ia PEIIeH KOMIPOMHCOM. >

IIpaBHe mocjeauue ocyjehema yropopa HacTymajy ayTOMaTCKH, MO CHJIM IIpaBa
(ipso jure, by operation of law), Ge3 moryhnocTn 1360pa 3a 6110 Kojy crpany.> Huje ped o

%88 peh cy obe ctpaHe

9

TOME Jla C€ jeJiHa cTpaHa ociiobaha oIrOBOPHOCTH 300T HEUCIYHHECHHA,
ocoGoljeHe yroBopHe Bese 01 MOMEHTA Kajia ce Jecko gorahaj kojum ce yroop ocyjehyje.®
CBe mITO Cy cTpaHe 10 Taja Jalie WM YYUHWIC TYHOBAXHO j& M3BPIIEHO, a MTa je JOCIEII0
Ipe PEJICBaHTHOT JaTyma, a HUje MCIYHEHO, U Jajbe ce ayryje. OBo cTora mro yroBop He

npecraje ab initio, Beh camo 3a yGyayhe (ex nunc).’* C o63upom 1a oBO Beoma KpyTO

%83 Jlopx Hoprep (Porter), ciyqaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited [1943]
A. C. 32, ctp. 77. JocTynHO Ha:
http://www.lawandsea.net/List_of Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943 AC_32.html.

Jlopn Pajt (Wright), ciyuaj Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corp Ltd [1942] AC
154. JoctynHo Ha:
http://www.lawandsea.net/List_of Cases/J/Joseph_Constantine_v_Imperial_Smelting_1942 AC154.html,
07.09.2017.

%5 Jopn Pexxnud (Radchliff), ciyuaj Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C.
696, crp. 728. Moctymuo Ha: https://www.trans-lex.org/311200/_/davis-contractos-Itd-v%C2%A0fareham-
urban-district-council%C2%A0[1956]-ac-696/, 07.09.2017.

386 Bpnera Kpyss, Ilpomersene okoanocmu u y2080pHa 002080pHocm (Hemo2yhHOCM ucnyrwerd, euumid cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 62.

384

%87 AKo cTpaHe CrIOpa3yMHO HACTABE Ca M3BPIIABAHEM 00aBE3a, OHE TO YHHE HAa OCHOBY HOBOT yroBopa. CIOPHO
je, MehyTum, a nu cTpaHa Koja je HacTaBWIa ca UCIYEeHmheM, 0e3 HCTHIIamka Ja je oTpedaH HOBH YTOBOD,
MOXKe KacHHje TBPAUTHU Ja je ocyjeherme HaCTYyNUIO Y HEKOM paHUjeM TPEHYTKY TOKOM HCIymerma. Bun.
Jlopn Pun (Reid), cxyuaaj Davis Contractors Ltd. v. Fareham Urban District Council [1956] A. C. 696, ctp.
722-723. JloctynHo Ha: https://www.trans-lex.org/311200/ /davis-contractos-ltd-v%C2%A0fareham-
urban-district-council%C2%A0[1956]-ac-696/, 09.09.2017.

%8 Jlopn Cammep (Sumner), cayuaj Bank Line Ltd v. Arthur Capel & Co [1918] UKHL 1. Jocrymso Ha:
http://www.bailii.org/uk/cases/UKHL/1918/1.html, 19.09.2017.

%89 The Right Hon. Lord Wright of Durley, Legal Essays and Addresses, Cambridge, 1939, ctp. 255.

3% TpeGa HanoMeHyTH Ja ce y eHIIIeCKOM IpaBy PaslUKyjy 3ajeqHudKa 3a0iya cTpaHaka (common mistake) y
morsiexy mocrojehinx MpeTrmocTaBKM Ha Kojuma moumBa yroBop (existing contractual assumption) wu
KaCHHjer, HaKOH 3aKJbydera YroBopa, OTmagama MPEeTHoCTaBKe oj Koje ¢y crpanke mouute (underlying
assumption), a xoje moBoau a0 ocyjehema. IIpaBHa mocieuna 3ajefHUUKe 3a0iyae je aa je yroBop
nesaxehu ab initio, mrro moapasymeBa 1a cy u cBe o0aBese, 6e3 003upa Jia Ju Cy M3BpINEHE WM He, 0e3
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TPABHIIO MOYE JOBECTH 10 HENPABHUYHKX peliersa,>  jep xoraljaj kojum ce yrosop ocyjehyje

Lukoau kora sroxu® (The loss lies where it falls),3

393

onnykoM Jloma mopaoBa y ciydajy
Fibrosa Spolka v. Fairbairn®° 6uio je nenuMudHO H3MEHEHO, OHOCHO IOMYEHECHO.
YroBopom 3aksbydeHHM Y jyiry 1939. roguHe, Ty)KeHa eHIJIecKa KOMITaHHja o0aBe3aia
ce Jla M3pagd M TOJbCKOM MPUBPEIHOM JPYIITBY HCIOPYYH MAIIMHY 32 IPOH3BOIBY
tekctuia o nenn ox 4800 £. buio je npeaBubeHo na poda Oyne ucnopydena C. i. f. [numa
(Gdynia) Tpu g0 yerupu Mecema Oj IOCTH3ama CAarlaCHOCTH O KOHAYHUM JeTajbhMa.
O6aBe3a TyxeHoOr Ouia je u na 00e30enu CTpydHO JHIE Koje he pyKOBOAMTH CKIIamameM
mamuHe. [Ipyxame Te ycimyre Ouio je yKibydeHo y 1eHy. Tpehuny ykynmHor u3zHoca tpebaio
je mIaTMTU ca HapyIOMHOM, a OCTaTak IO MpHjeMy TPAHCHOPTHHUX HokyMmeHara. Kymar je
wiatuo camo 1000 £ ynanpen. C o63upom aa je 1. centemOpa Hemauka nanana Ilosecky, na
je 0 Kpaja Mecella U MECTO HCIOpyKe OWiIo OKymupaHo u Aa je y mehyBpemeny u Bennka

bpuranuja o0jaBmia par Hemaukoj, npojasan HHje U3BpUIMO CBOje obaBese. Kymar je mpeko

cBOjux 3acTynHuka y EHrmeckoj tpaxuo moBpahaj mmahenor aBanca. IIpomaBam To HHje

npaBHOT nejctBa. Bun. Bpiera Kpyss, I[Ipomersene oxoanocmu u yeosopna odzosopnocm (Hemocyhnocm

ucnyrera, suwia cuna, kiaysyna rebus sic stantibus), beorpan, 1967, ctp. 63. ¢u. 53.

1 . .
%1 Y npumor oBor mpaBuma je HaBohEHO 1A OHO NPEACTABIbA jCAHOCTABHO, JAKO PAa3yMJ/bHBO M JIAKO

MIPUMEHJBHBO MPABWIO, KOje CTpaHEe MOTY HMCKJBYUHTH YroBapajyhu u3pwuuTy onpendy ca ApyradujuM
MIPaBHAM [I¢jCTBOM, M Ja jeé OHO HajO0OJpEe peIIeHhE ca CTAaHOBWIITA MpAaBIC KOjy CVO, 3d pA3IUKy 00
3aKoHoO0asya, modxce cnposooumu. Ca Ipyre cTpaHe, Mako je, Y TOM TPEHYTKY, OWIO CKOpPO YeTpaeceT
TOJIMHA Y TIPUMEHH, OBO IMPABHJIO HUje ycIeno na m3berHe o30mbHe Kputuke. Tako ce Hup. Jlopa ATkuH
(Atkin), tama cymuja AmenanmoHor cynma, y ciydajy Russkoe Obschestvo d'lia Izgstovlenia Snariadov
I'voennick Pripassov v. John Stirk & Sons, Ld. 10 L1. L. Rep. 214, nutao ,ia nu Ou ra OWIo Koja JaBa
MOCIIOBHA YOBEKa Ha CBETy mMKama yrosopuna®, mok je Jlopa o (Shaw), caxuo ce mpotuBehu ycBajamy
OBOI' MpaBHJIa, W3jaBHO Ja OHO IPEJACTaB/ba MAaKCUMy Koja ,,()YHKIMOHHIIE IOBOJHHO 100po Melhy
BapajiilaMa, Kolkapuma u jornoBuma“. I'oBopehu o T3B. ,,ciydajeBuMa KpyHucama®, Jlopa 1lo je jorur
1923. ropuHe NMpPOpPOYKH H3jaBHO ,Jla HeMa cyMme na he mohu Bpeme kaja he OoBO NMpaBHO MOITIaBIbE
Mopartu OuTH pa3moTpeHo y Jlomy snopnoBa“. [leBeTHaecT rojiMHa KacHUje, AIENallMOHU CyJl, HaKO BEe3aH
JIOTA/IAIIELOM TIpakcoM, y ciydajy Fibrosa Société Anonyme v. Fairbairn Lawson Combe Barbour, Ld.
[1942] 1 K. B. 12, HaroBectno je Hamgy nma Oum ra Jlom JOpIoBa MOTao 3aMCHHTH ,,[IMBIIIN30BaHHjHM
MpaBUIOM . 3a Pa3IIMKy OJ CHIJIECKOT, IIpeMa IIKOTCKOM TIpaBy, y ciy4dajy ocyjehema yrosopa, Morao ce
3axTeBatu noBpahaj usHoca miahenor yHanpen. Bua. Caydaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson
Combe Barbour Limited [1943] A. C. 32, crp 37, 44, 45, 55. wu 57. JloctynHo Ha:
http://www.lawandsea.net/List_of Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943 AC _32.html; The
Rt. Hon. Lord Cooper, Frustration of Contract in Scots Law, Journal of Comparative Legislation and
International Law, Vol. 28, No. 3/4 (1946), ctp. 3.

%92 [pasuno na ,,ry6uTax ocTaje Tamo rie je GHO y TpeHyTKy HacTymama norahjaja koju ocyjehyje mpsu myT ce
nojasuio y criopy Blakeley v. Muller & Co. [1903] 2 K. B. 760n, koju je peiueH y janyapy 1903. ronune, u
KacHHj€ je NMPUMEHEHO M y OCTAJIMM MpeAMEeTHMa M3 TpyIe T3B. ClydajeBa KpyHHCama. Y MpeaMeTy
Chandler v. Webster [1904] 1 K. B. 493, HakHaa 3a 3aKyIJbeHH IPOCTOP AOCIEBANA je OAMAX U 3aKyIall je
IIpe OTKa3uWBama IepeMoHuje ox yroBopenux 141 £ mmatmo 100 £. Cmarpajyhu ma je obaBesa miahama
3aKyIMHUHE OCTalla MyHOBa)XHA M HAKOH HACTyMama jorahaja kojuM je mmib yroBopa ocyjeheH, cyxa je
YCBOjHO TY>KO€HH 3aXTeB U 00aBE3a0 TYXKEHOT JIa TYXKHUOIY TUIATH MpeocTanu u3Hoc o1 41 £.

%93 Cryuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited [1943] A. C. 32.
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NpUXBaTHoO, HaBoAeh 1a je M3BPILIMO 3HAuYajHE PaZoBE M Jia je CIpeMaH Ja MO 3aBPILICTKY
para ctBap noHoBo pazmorpu. C 063upom 11a criop HUje OMO pelieH Ha MUPaH HAa4MH, KyIail
je moaHeo TYXOy KOjOM je 3axTeBao HaKHaay IITETe 300T MOBpEAEC yroBOpa M HM3BPIICHE
UCIIOPYKE WJIM, ajdTepHAaTHBHO, moBpahaj rmahenor m3znoca ox 1000 £ ca mpunamajyhom
KaMaToM y3 jJajbe ocioboheme o1 ob6aBe3a. OndOpaHa mpoaaBIa ce 3aCHUBAJIA HA TBPABH Ja
je HeMaukoM OKymarmjoM Iimme mpe HCTeKa poka 3a HCIIOPYKY yroBop ocyjehien®> u ma
TY>KHJIAIl Y TOj CUTYyaIlMju HeMa MpaBo Ha rnoBpahaj aBanca. HrwkecTenenu cy10BU Cy 010 WIIH
Ty>)kOeHH 3axTeB cMarpajyhu nma HoBaim Tpeba Ja 3aipKd CTpaHa ,,y YMjUM pyKama C€ OH
HAJIa3Mo0 y TPEHYTKY HacTymama ocyjehema yroopa‘“, 30or yera ce kymar oopatuo omy
nopaosa. Ilocrymajyhu mo mpaBHOM JieKy, JloM JIop/ioBa je MPEHMHAYNO OXKAIOCHY OJUTYKY
TaKo IITO je 00aBe3a0 CHIVIECKO MPHUBPEIHO APYIITBO HA moBpahaj MpUMJBEHOT M3HOCA, ca
oGpasioxemeM 1a je ormao ocHos (consideration) yroeopa.’® Kama je y muramy xBasu-

yroBopHH 3axTeB (quasi ex contractu) 3a Bpahame miahieHor, OCHOBOM ce HE cMarpa camo

3% Tyskuman, OJHOCHO, y MOCTYNKY mpes JOMOM J0pA0Ba, XKATHIAL, HCTHIAO je [a Ce He MOXE TOBOPHTH O
ocyjehemy yroBopa ¢ 003MpOM Ha M3PHUYHTY KIay3yly KojoM je Ommo mpeasubeHo ma he, y ciydajy nma
UCIopyKa Oyze OTe)aHa WX CIpeYeHa OMIO KOjUM Y3pOKOM BaH pasyMHE KOHTpOJIe CTpaHa, YKJbydyjyhn
U paT, MPBOOUTHU POK OWUTH pasyMHO mpoxayxeH. OBaj apryMeHT HHUje NMPUXBATHO HU AIENAllMOHU CYH,
uutu Jlom opoBa, jep kako je HaBeo Bukont Cajmon (Simon), par je ouurieHo ¥ HEM30EKHO YTHIIA0 1a
oJJIarame WCIymhema Oyne AYroTpajHo W HeojpeljeHOr Tpajamsa, 300r dyera ce Mopa CMaTpaTd Jaa y
OKOJIHOCTHMA OBOT ClJIy4aja CBOJMM JIEjCTBOM IIpEeBa3MiIa3u MOCIEIUIIE KOje Cy CTpaHKe UMaie y BUIY U Ja
300r Tora Huje 0OyxBaheH HaBEJICHOM YrOBOPHOM oipeaboM. JlomaTHu paszyior 300r Kora je MpHUroBOp
Kamuona oa0MjeH Owia je HakHaJgHA IpaBHA HeMOTyYhHOCT Hcmymema. Hamme, cBe mok je Benmka
Bpuranuja Omma y pary ca Hemaukom, koja je okymmpana [losbcky, OpHTaHCKH CyOjeKT HHje MOTrao
MyHOBa)KHO yroBapatu ucnopyky C. i. f. Touma. (Cnyuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson
Combe  Barbour Limited [1943] A. C. 32, «crp. 40. wu 41. JlocrynHo Ha:
http://www.lawandsea.net/List_of Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943 AC_32.html,
09.09.2017) [Jla 6u omiarame HCOyHEHA J0BEIO 10 ocyjehema yroBopa Mopa ce YTBPAMTH 1a JIH je
HACTYITMO TPEHYyTaK O Kora ce Moxe pehu: ,,Ha ocHOBY mpaBuuHOT Tymauema, OBO BHIlle HUje 00yxBaheHo
yroBopom.” Kako ocyjeheme uecTo HacTyma y Hu3y gorahaja, Kao MOCHCIUIA IOCTENCHE MPOMEHE, y
JEIHOM, HE TaKO JIaKO OMpPEae/bHBOM, CTaaujymy, Moxke ce pehu na je murtame ocyjehema roToBo y
MOTIYHOCTH TUTatke Mepe. Bum. ciyqaj Davis Contractors Ltd. v. Fareham Urban District Council [1956]
A. C. 696, crp. 706. J[ocrynuo Ha: https://www.trans-lex.org/311200/ /davis-contractos-ltd-
v9%C2%A0fareham-urban-district-council%C2%A0[1956]-ac-696/, 09.09.2017.

3% IIpaBo na moBpahaj u3Hoca malieHor yHampes je y cllydajy IOTIYHOT OTIAJamba OCHOBA yroBOpa GWIO y
MOTIMYHOCTH TPHU3HATO Yy SHITIECKOM MpaBy 3HATHO Tpe OBOT ciyuaja. Melhytum, y ciydajy Chandler v.
Webster, koju mpencraBjba HajjacHMjH MpUMEp TakBe CHTyanwje, OWiIo je mpecyheHo npyraumje.
OGjammeme ce Moke HahM y CTaBy M3PAKEHOM y OBOM NPEIMETY Ja Ce JOKTPHHA OTHajama OCHOBA
NPUMEbYje caMo Kaja je yroBop ,,IOTIYHO M30pUCaH‘, OJHOCHO ,,ioHumTeH ab initio“, a He u onma Kama
Cy cTpaHke camo ociioboheHe obasesa pro futuro. Kako 3a oBo pasinkoBame HHje OUIIO OCHOBA Y MPaBHUM
HayeluMa M Npele/eHTHMa, MPaBWIO yCTaHOBJbeHO y ciydajy Chandler v. Webster mopano je Gutn
»ociato y 3abopas“. Bun. Jlopn Pacen on Kumosena (Russell of Killowen) u Jlopn Mekmunan
(Macmillan), ciyuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited [1943] A. C. 32,
ctp. 56, 57. u 60.
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%% Hogar je mar qa 6u ce oGe3benmo Gyayhe ncrmymembe

oOehame, Beh u3BpuIewme oodehama.
M aKO OHO WM30CTAaHE, Pa3jior 300r Kora je W3BpIIeHO Iuiahame Huje ocTBapeH.>>’ VY Tom
clly4ajy, cMaTpa ce Jia CTHIIaJIall APKU HOBAIl 3a pavyyH UCIUIATHOLA U J1a T'a HA HEerOB 3aXTEB
mopa Bpartutu.*® Ilpao Ha moBpahaj ruaheHor W3HOCa He 3aCHMBA CE HA YrOBOPHHM
onpenbama, Beh mocroju ipso jure.’* Crumanau je myxan Bparuru npumbeno (indebitatus
assumpsit) jep je Ha To 0GaBe3aH 3aXTEBIMA ,,IPUPOLHE MPaBe U mpaBugHocTH . **°
[IpaBHUM cxBaTameM u3pakeHuM y mpeamery Fibrosa Spolka v. Fairbairn mucy,
MeljyTrM, GUITH OTKIOHmECHH CBH HEZOCTALM paHujer mpaBuia.*”" AKo je IpoTHBHAKHALA CaMO
JETMMUAYHO M30CTala, HIIP. aKO je CTpaHa Koja je MPUMMJIA UCILIATy ISIUMHYHO M3BpIIMIA
YyroBOp, MaKap TO HCIYHEHe OMI0 U HE3HATHO, HUjE ce MOIJIO 3aXTeBaTH Pro rata Bpahame
HoBita. C fipyre cTpaHe, YrOBOPHHK KOME je u3BpIIeHO Iutahame Mopao je, y ciydajy
HOTIIYHOT OTIa/lartba OCHOBA BPATUTH 110 M3HOC, O3 003Mpa 1a M je y TOKY MpHIpeMa 3a
UCIYCHE HITU CTBAPHOT UCIYHEHha YTOBOPa MMA0 TPOIIKOBE, HIIP. poda je m3paheHa npema
crienubUKALMjH KyIIa 360T Yera je MpoaaBall He MOKe HAaKHA/HO IPOIATH APYroM JIHiLy. 0>

C o063upom Ha cBe yemthe ciyyajeBe ocyjehema yropopa usa3pase J{pyrum CBETCKUM

paTtoM, OMIIO je HYKHO Mpeay3eTu Mepe kojuMa he ce omoryhutu cyny ga U3BpIIH ,,pa3yMHY

% Kana je, mak, ped o 3aKJbydery YroBopa, mpemMa CHIJIECKOM MpaBy, consideration moxe mpeicTaBbaTH H
camo obchame umuunoe. Bua. Bukont Cajmon (Simon), ciayduaj Fibrosa Spolka Akcyjna v. Fairbairn
Lawson Combe Barbour Limited [1943] A. C. 32, crp. 48. JlocrymHo Ha:
http://www.lawandsea.net/List_of_Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943_AC_32.html.

%97 Bukont Cajmon (Simon), ciyuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited
[1943] A. C. 32, ctp. 48. locTymnHO Ha:
http://www.lawandsea.net/List_of Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943 AC_32.html.

%% Cynuja Bper (Brett), ciryaaj Wilson v. Church 13 Ch. D. 1, ctp. 49.

%9 Cnyuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited [1943] A. C. 32, ctp. 33.
Melytum, 0BO He Baxku Kaja je MCIUIaTa ancojyTHa Wik koHauHa (out-and-out). Cmarpa ce aa je HoBalg
Tajga nar He 300rT Tora jga Ou mpuManal HelmTo YYMHHUO, Beh 300T IaHce Ja TO MOXKe OWTH yUHEEHO.
Heono3uBocT uciuiaTe MOXXKe MPOM3MIA3UTH M3 HW3PUYMTE MM T0jpasymeBajyhe yroBopHe onpenode,
oOuuaja win npaBHOT npasuiia. Tako ce, Kao jeaHa 0 0COOEHOCTH EHIJIECKOT TPrOBUHCKOT MpaBa, HABOJIU
Ja je aBaHC IulalieH Ha MMe BO3apHHE HEOIO3UB ako Jpyrauuje Huje yrosopeno. Bun. Jlopn Cenbopn
(Selborne), ciryuaj Allison v. Bristol Marine Insurance Co. [1875] 1 A. C. 209, ctp. 253.

0 JTopa Mencgung (Mansfield), caydaj Moses v. Macferlan [1760] 2 Burr. 1005, ctp. 1008. u 1012.

1y npapy Cjemumennx Ameprukux JlpxaBa uie ce Jabe o IpOCTOr 3axTeBa 3a Bpaharme m3HOCa mmaheHor
yHampen, W IpU3Haje ce 3axXTeB 3a HaKHAJAy KOPHCTH KOje je Ipyra CTpaHa MMajia o]l ACIUMHYHOT
UCIIyEerba, KOj€ je YIMIBEHO JIOK je jom Omo moryhe. TakBo mim CIMYHO NPaBHO CpeCcTBO Tpeba 1a Oyne
npensul)eHoO y CBaKOM MPABHOM CHCTEMY KOju mpereHayje aa Oyne xommierad. Bun. Jlopa Pajt (Wright),
ciyyaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited [1943] A. C. 32, ctp 71.
http://www.lawandsea.net/List_of Cases/F/Fibrosa_Spolka_v_Fairbairn_Lawson_1943 AC_32.html

2 Bun. ciyuaj Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Limited [1943] A. C. 32, crp. 49,
54-56, 76. 1 78.

102



noJjieTy TyOuTaKa“ Koje cy CTpaHke HpeTpneJIe.4O3 To je yaumeHno 3akoHOM 0 pedopMu IpaBa
NpOMEHCHUX OKOoJHOCTH y yroBopuma (Law Reform (Frustrated contracts) Act) uz 1943.
roguue.*** Oum npornucoM Ouiio je mpenBuheHO Ja ce MOKe TpakUTH moBpahaj CcBUX
WCIlIaTa U3BPIICHUX IIPEe HACTyIama jaorahaja kojuMm je yroBop ocyjeheH, 1ok oHe HOBUaHE
ob0aBe3e Koje Cy Ipe TOT BpeMeHa Jocliele, a HUCY Ouiie W3BpIICHEe, Ipecrajy na Oymy
yryxuBe. OCuUM TOra, CTpaHU KOja je IpUMHIIa HOBAIl, a KOja je Y UCIYEHhY CBOje YyTOBOPHE
o0aBe3e MMalia TPOIIKOBE, CYJ MOXE OOOPUTH Jia y TMOTIYHOCTH WIN JEITUMHYHO 3apXKH
NPUMJBEHH HM3HOC. AKO CTpaHH KoOja je y HUCIYHBCHhY CBOje YrOBOpHE o0OaBe3e HMalia
TpolIKoBe HUje miaheHo, cya he obaBe3aTu Apyry cTpaHy JAa joj TE TPOIIKOBE HAKHATHU JETIOM
WK y IEJIOCTH, KaJia jOj je U3BPILICHEeM YMHUI0e YIrbeHa n3BecHa KopucT (wi. 1. ¢r. 2. u 3).
Onpenbe 3aKoHA UMajy JUCIIO3UTHBHU KapakTep, Ia CTPaHEe MOTY IMHTake 00pavyyHa YpeauTH
u gapykudje. IlpaBuino na ce ocyjehemeM yroBop racu W Ja Ta TOCIEIHIIA HACTyma
ayTOMAaTCKU HHj€ TPOMEHEHO. Y €HTJIECKOM MPaBY, 3a PA3JIMKY O BerOBUX KOHTHHEHTATHUX
eKBUBAIICHATA, HE IOCTaB/bA CE IHTame M3MeHe yrosopa.’’> OBakaB CTaB HasHBa ce
npuHUnoM ,,cBe wiak  Humra“  (all-or-nothing) wmm mnpaBuwmom ,upHe u  Oene
jypI/ICprI[eHI_[I/Ije“.406 Ako je Hactynmuo norahaj Koju cHpeyaBa HCIYHEHE ald CcaMo
NPUBPEMEHO, a HHje ped O (PMKCHOM TOCITY, HCIYHEHke ce Mo npaBmiy oanaxke. Kommko he
Taj CYCIIEH3WBHHU MEPUOJl TPajaTd, OJHOCHO y KOM TpeHyTKy he HacTynutu ocyjeheme
yYroBOpa, HEU3BECHO j€ M TEIIKO MPEIU3HO YTBPJAUTH, 300T yera ra crpane yecto onapehyjy

yrosopom.*’

4.2. IIpaBo Cjenumenux Amepuukux Jpxasa

[Tpema npBoMm m3namy PuctejrmenTa o nmpaBy yrosopa (Restatement (First) of the Law

of Contracts) u3 1932. roaune, HeMoryhHOCT Mopa3ymMeBa HE caMO CTPUKTHY HeMOryhHOCT

9% Bpnera Kpysb, Ilpomersene okonmnocmu u yeo8opua 002080procm (Hemo2yhHOCH ucnytversd, euumid cuid,
kaaysyna rebus sic stantibus), beorpan, 1967, ctp. 65.

0% 3akoH ce npUMekYje Kaja je UCTIYBEHhEe yroBopa noctano nemoryhe wiu je na opyeu nauun ocyjeheno (4. 1.
cT. 1). MehyTum, 3akoH He Baxku 3a cBe yroBope. M3puuuto je mpensuljeHO Aa ce mberose oxpende He
OJIHOCE Ha yroBope 0 MpeBo3y pobe MopeM, OTHOCHO Ha Opomapcke yrosope (charter party), Ha yrosope o
OCUTypary U yroBOpe O MpoJaju WHAMBUIyanu3oBaHe pobe (Specific goods) ako je mo ocyjehema mouuio
npornaihy cTBapH Koja je nmpeaMeT yroropa (wi. 2. cT. 5).

% By, Jlopn BunGepdope (Wilberforce), cnyuaj National Carriers Ltd v. Panalpina (Northern) Ltd [1980]
UKHL 8. TocrynHo Ha: http://www.bailii.org/uk/cases/UKHL/1980/8.html, 03.10.2017.

406 Bpnera Kpysb, [lpomerene oxornocmu u y2080pHa 002080pHOCI (HeMO2YRHOCH UCHYTbelbd, SUWLA CUNA,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 66.

Y7 Bpnera Kpyss, Ilpomersene okomnocmi u yeosopua 002080procm (Hemo2yhHOCM ucnyrwersd, euuia cuid,
xaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 66.

103



UCTYHhCHa, Beh U MPAKTHYHY HEM3BOA/BHBOCT, OTHOCHO HeYNOTPeOd/bUBOCT, 300T Kpajmhe
U HepasyMHe Teuikohe, TpoIIKa, MTeTe WM TyOUTKa KOju OM MpouCTeKIn ako Ou obaBesa
Ouna usBpiireHa (8 454).408 [Ipommpeno cxBaTamke HEMOTYNHOCTH 3aXTEBAJIO j€ JOJATHO
npenu3upame, 300r yera je 1oj HacllOBOM ,,HEaHTHIUIHpaHa Temkoha® yrBpheHo nma, ako
HACTYIIeJIe IPOMEHE YMHE HCITYhEHhEe TEKUM WM CKYIIJBUM O] OHOTA IITO Cy CTpaHe uMalie y
BUy, mpey3era obaBe3a Hehe ce 30or Tora yracutu (8 467). OBum, Mehyrum, HHje
objammeHo kaaa he Temkoha mo cBoM 3Havajy OMTH TakBa Ja ce M3jeHadyaBa ca CTBAPHOM
nemoryhuomhy. To Mepuiao mokymao je ga ga mpod. Bumucron (Williston), jeman on
TBOpana Puctejrmenta. Ilpema HEroBUM peyuma BaXKHO je Ja JIM je€ HEaHTULUIHpaHa
OKOJTHOCT, YHjH PHU3HK, MOCcTynajyhu momreHo, He Tpeba na Oyae mpebaueH Ha JYKHHKA,
YUYUHHWIIA WCIYEBCHE o0aBe3e OUTHO pa3IUYUTHM OJI OHOTa INTO C€ Pa3yMHO MOTJIO
ouexusatu.’”® Oum o0jalilemheM, aMepuuyka Teopuja NpuOimkaBa ce oarosapajyhum
CXBaTamHMMa Yy EHIJIECKOM IIpaBy, IpeMa KOjuMa Ce Kao pa3jior 3a MpecTaHaK BaKema
yroBOpa HAaBOJAW CYIITHHCKA pa3inka u3mely yroBopa Koju je 6o mpBOOHWTHO 3aKJbY4EH U
TOT MCTOT YrOBOpa HAKOH HACTYMama MPOMEHCHUX OKOJIHOCTH, OJJHOCHO IMPOMEHA 3HAuCHa
obaBese. Jla Ou HakHagHA HeMOryhHOCT JoBena 0 ociobohema o obaBese, mpema § 457.
PucrejTmMenTa, moTpeOHO je 1a Jy)KHUK HUjEe Mo pasiiora Ja aHTUIUIupa norahaj 300r kora
j€ UCIyBhemhe MocTalio Hemoryhe, 1a OH CBOjUM IOHAINIAKkEM HUje JOMPUHEO Ja HeMoryhHoCT
HACTYyIM, Ja OH HHje ,,in contributing fault“, m na Huje w3paxkeHa cympoTHa Hamepa.
Hemoryhaoct He Mopa Outu mocnemuiia Vis major wmu Act of God. Ona moxe OuTH
IPOY3pOKOBaHa U MPECTYMHUM paamama (Wrong) tpehux nuna. OHO HITO je BaXKHO jecTe Ja

JTy’)KHUK HUJ€ yuuHuo npomyct. C apyre cTpaHe, HeMOryhHOCT Koja je Tocieiniia BULIE CUJIe,

%8 pasmikyjy ce objexTHBHA (Koja ,M3BHI-ABA“) W CyOjeKTHBHA (KOja ,He M3BHEbaBa“) Hemoryhuoct (§ 455);
HeMOTYhHOCT KOja MOCTOjU y BpeMe 3ak/bydema yrosopa (existing impossibility), 36or koje oGaBesa He
Hacraje (§ 456), u naknagHa Hemoryhuoct (supervening impossibility) (8 457); npuspemena (temporary) u
Tpajua (permanent) memoryhinocr (§ 462); nenumuana (partial) u nmormyna (total) memoryhnocr (§ 463)
uta. JlokTprHa Hepa3yMHOCTH MCIyHema (commercial impracticability) je npsu nyt npemnoxena 1916.
roaune y npeamety Mineral Park Land Co v Howard. Tyxenu ce yroBopom o6aBe3ao Jia mpeBese IjbyHaK
U 3eMJbY Ca Maplelie Ty)KHOLA JI0 MecTa H3rpajme Mocta. Melytum, y oapelenoj dasu, nzsoheme pamosa
je 00ycTaBJbEHO, jep je ocTaTak NIJbYHKA U 3eMJbe OHO TOTOIJBEH M MOTa0 Ce YKJIOHUTH CaMO Y3 TPOLIKOBE
Koju cy Omnm MHoro Behm (mecer myrta) on yroBopeHe HakHajne. [IpecyheHo je y KopucT TyeHor, ca
obpasnoxkemeM Ja HEeMOryhHOCT y NpaBHOM CMHCIY MOCTOjM M Kaga je HCIYHemhe MPaKTHIHO
HEU3BOJJBMBO, Tj. KaJa je Moryhie camo y3 mpeKoMepHe U Hepa3yMHe TpolikoBe. Bumre o Tome Bua. Peter J.
M. Declercq, Modern Analysis of the Legal Effect of Force Majeure Clauses in Situations of Commercial
Impracticability, Journal of Law and Commerce, Volume 15 (1995-1996), Issue 1, ctp. 217.

%09 5 Williston, Treatise on the Law of Contracts, 2" edition, vol. VI, Cambridge, 1938, § 1963. Has. npema
Bprera Kpyis, Ilpomersene oxonnocmu u y2060pHa 002060pHOCH (HeMO2YAHOCM UCnyrservd, 6uwd Cuid,
Kaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 68.
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Hehe HyXHO ,,M3BUHUTH, jep MOKe OuTH mpuxBaheH pU3UK HacTylamka HeMOTYhHOCTH Win
ce IY)KHHUK MOXE CMAaTpaTd OJrOBOPHUM 3a HEHO HAcTymame. Jlakie, mpemMa aMepudykoM
CXBaTamy, y3pOK 300T KOjer je JOIUIO 10 HeMOTYNHOCTH HCIYHhEHa, CAaCBHUM OIPABIAHO U
JIOTUYHO, HUjE JIeTepMHUHUIITYhH (baKTop.410 KoHuenT Hepa3yMHOCTH HCHyHEHa KacHHUje je
yKJbYdeH U y npyru PucrtejrmenT o mpaBy yrosopa (Restatement (Second) of the Law of
Contracts) u3 1981. rogune, npemMa KOMe Ce Ha OBY JIOKTPHUHY MOJKE MO3BaTH Kaja OMIIO Koje
abHOopMaItHO moBeharbe 1eHa cTBapa eKCTpeMHe U HepasymHe Temikohe (8§ 281).

[ToTBphyjyhu mHTEpEC 3a peryaucame CUTyalHje y K0joj MpOMeHa OKOJHOCTH YHMHHU
UCITYHCHE EKOHOMCKH HEOJPKHBHUM, JeAHOOOpa3HM TProBaukd 3aKOHUK CjequmeHnX
Awmepuukux [pxasa (Uniform Commercial Code) u3 1952. roamHe cymupa mojam
Hepa3yMHOCTH Hcnymema. Y 8 2 — 615 je mponucaHo 1a, OCHM aKo je MpoJjaBall mpey3eo
Belly 06aBe3y M IOJ] PE3EPBOM OZIEIbKA O 3aMEHH HCIYIbeHha,  Kallberhe Ca HCIOPYKOM HITH
MOTIyHAa WIM JEIMMHYHA HeWcropyka > oj crpade mnpomama’™ mehe mpencrasibarn

414 .
MOBpPEy HEroBe 00aBe3e  akKo je JOrOBOPEHO UCHYHEHE IOCTal0 MPaKTUYHO Hemoryhe —

0 Bpnera Kpyss, Ilpomersene okomnocmu u yeosopua 00208oprocm (Hemo2yhHocm ucnyrwersa, uuid cuid,
xkaaysyna rebus sic stantibus), beorpan, 1967, ctp. 67-68. ¢H. 66.

! Kana 6e3 kpuBHIle GHIO KOje CTpaHe JOTOBOPEHH OGJeKTH 3a MPHUBE3, yTOBAP HIIM HCTOBAP MPOMAIHY HIH
JIOTOBOPEHH THII TPEBO3a MOCTaHE HEJOCTYMaH WM KaJa JAOTOBOPEHHM HAaYMH HMCIOpYKE HHaue MOCTaHe
TProBavyky HEU3BOJJBHB, A j€ JOCTYIHA TPrOBauKM NPUXBAT/bUBA 3aMEHa, TAKBA 3aMEHA HCITYHhEHha Mopa
6utn nonyheHna m npuxsahena (JegHooOpa3HM TproBauku 3aKOoHUK, § 2 — 614(1)). Ako IOroBOpEHO
CPEICTBO WM Ha4MH Iutahama ,,He ycre* 300r 1oMahux WM CTpaHUX IPOMHca, IPOoJaBall MOXe 3a1pKaTH
i 00yCTaBUTH UCTIOPYKY, OCHM aKo Kymai o0e30emu cpeicTBO Wi HauuH miahama KOju je TproBadku
CYIITHHCKH €KBHBAJEHT. AKO je ncrnopyka Beh u3Bpiuena, miuahame 1myTeM cpecraBa WM Ha HAYHH KOjH je
npormcan ocinobaha kymia obaBe3e OCHMM ako je peryjiaThBa JUCKPUMHMHATOpPHA, PENpPEcCHBHA WIIH

npeaaTopcka (JeaHooOpa3Hu TProBauky 3aKoHHK, § 2 — 614(2)).

412
Ha ocHoBy § 2 — 615 mory ce ompaBmaTé camMo OBa JiBa OOJIKa HEHCITyHemha (HEHCIOpyKa — MOTIyHA U

JETMMAYHA; ¥ 3aKaCHEJIa UCTIOPYKA).

3 Ha NpPBU TOTJIeNl, TProBayka HEW3BOJJBMBOCT HCIyHEHa ,JJOCTYNHa je‘camo mpoaaBuy. Mehyrtum, y
3BaHMYHOM KOMeHTapy JemHooOpa3Hor TproBaukor 3akoHuka CAJl HaBeneHO je Ja ce Ha HCTe pasjiore
MOXe mo3Batu U Kyman. Kymar 6u ce, Ha ocHoBy § 1 — 103(6) Morao mo3at Ha COMMON law moxTpuHy
ocyjehema cBpxe yrosopa (frustration of purpose). Haume, § 1 — 103(6) mo3BospaBa ja ce oapende
JenHooOpa3HOT TProBavKor 3aKOHMKA JA0IYHaBajy HauearuMa IpaBa v PaBUYHOCTH, OCUM aKO je IIOCeOHOM
onpeadOM HHMXOBa NpPUMEHa HCKJbydeHa. [Ipema apyrom wusnawy PucrejTMeHTa 0 TmpaBy yrosopa
(Restatement (Second) of Contracts) u3 1981. roaune, ocnoboheme je 103BOBEHO CaMO Kaja je riiaBHa
CBpXa yroBopa CYIITHHCKU ocyjelieHa. [1aBHa cBpxa MOpa OMTH y MOTIIYHOCTH OCHOBa YrOBOpa, Tako 1a,
mpeMa pa3yMeBamy 00e cTpaHe, Oe3 e TpaHcakiuja He Oum mMana cmucia (§ 265, Komenrap (a)). OBa
pasiMKa y craHgapAnMa HMje y ckiany ca npeonnahyjyhom mehynapomnom npakcom. Kako 6um ce
00e30ea10 mapureT u3Mel)y yroBopHHX cTpaHa, Ipeyiaxe ce Ja Oyae MpornucaHo U3pUInuTo ocnoboheme u
3a kynua. Bua. Sarah Howard Jenkins, Exemption for Nonperformance: UCC, CISG, UNIDROIT
Principles — A Comparative Assessment, Tulane Law Review, Vol. 72, No. 6 (June 1998), ctp. 2016, 2028.
n 2030.

4 Tponasan, MehyTum, MOpa MCIyHHTH yroBOp y MEPH y K0joj TO HacTymenu norahaj mossosbaBa. Bui.
Komenrap 11 y3 § 2 — 615 JenHooOpa3HOT TProBaykor 3aKOHHKA.
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TproBauku HemsBombuBo (impracticable)*'

30or Hactymama Hekor gorahaja umje je
HEeHAcTajamhe OCHOBHA mpernocTaBka (basic assumption) Ha kojoj je yroBop 3akjby4eH WM
300r mocrymama y J00poj BepH y CKJIaay ca OWIO KOJUM NPHUMEHJBMBUM CTPAaHUM WIIH
noMahvM MPOMUCOM WM HAJIOroM 0e3 003uMpa Ha TO Ja JIM je KacHHUje JOKa3aHo Ja je
neaxehn.*'® Penakropu JemHoOOpa3HOT TProBayKOT 3aKOHHKA ,,0JI0MIIM Cy™ Ja TpeIBUIE
UCIpIaH crucak Moryhmx ocnmobahajyhmx okomHOCTH. YMECTO TOora, Jajiu Cy CyJoBUMa
MpaBHU OKBUP M YNYTWIM HX Jla Pa3MoOTpe ,,OCHOBHU pasjior U CBpxy“ § 2 — 615 mnpu
OMIyuNBaIbY 1 JIM j& HCIYEBCHE MOCTAN0 TProBaukd HemsBowbuBo.”’ Camo mosehame
TPOIIKOBAa HE M3BHIbABA, OCUM aKO je pe3yiaraT HempeaBuheHor norabhaja Koju CyIITHHCKH
MeFba MPUPOJLY HCITymberba. *'® CTHYHO TOMe, TPXKHIIHE IPOMEHE caMe 1o ceGr Hehe yarHuTH
UCITYHCHE TProBaYKH HEM3BOIJbUBUM Y JYTOPOYHHM YroBOpUMa ca (PMKCHOM ILIEHOM, jep je
TO YIIPAaBO PH3MK KOjU TAaKBU yroBopu Tpeba ,a mokpujy.**® Hacympor Tome, 036usbHa
HECTAaIlWIa CUPOBHHA WM MPeIMeTa CHabIeBama ycie HenpeapuheHor gorahaja kao mro je
pat, eMOapro u cil., Koja WIH y3pOKyje 3Ha4dajHO noBehame TPOIIKOBAa WM y MOTIIYHOCTH
crpevyaBa TpojaBlia Jga 00e30eau  HCIOpYKY, y4YMHHMNE HCHYHEHhEe  TProBauku
nemsBoubnBnM.*? TIpema Tome, moBeharme IeHA MM TPOLIKOBA OIPABAABA CAaMO aKO je
M3a3BaHO HEKUM HEOYECKHBAHMM CHUTyaldjamMa, a He M (pakTopuMma Kao INTO CYy CMambeme
MOTPAXKELE 32 IPOM3BOIOM H Apyre TpKuiHe (uykryammje. 2!

3axTeB Ja HeHacTymame qorahaja Oyae ocHOBHa mpeTnocTtaBka (basic assumption) na

KOjOj je YTOBOp 3aKJby4€H y CYIITHHH j€ MpolieHa pacmojaene pusuka. CMaTtpa ce 1a je cTpaHa

e Penaktopu JemHOOOpa3HOr TProBaukOT 3aKOHUKA Cy HaMEpHO H3a0paid OBaj HM3pa3 Kao CTaHAapi 3a
ocnoboljere, a He TpaaulMOHaIHE KOHIenTe momyT Hemoryhuoctm (impossibility) wmu ocyjeherma
(frustration), kako 61 HarIacWiIM TProBauyKy MPUPOJY MpOIHCcaHuX kpurepujyma. Bua. Jennifer M. Bund,
Force Majeure Clauses: Drafting Advice for the CISG Practitioner, Journal of Law and Commerce, Vol. 17
(1997-1998), Issue 2 (Symposium — Ten Years of the United Nations Sales Convention), ctp. 395. ¢u. 87.

M6y § 2 — 613 je npexsuljeHo 1a Kaga HCIymEHE YroBOpa 3axTeBa pody Koja je HICHTH()UKOBAHA y BpeMe
3aKJby4eHa, a poda npomnaaHe win Oyne omrehena 0e3 KpuBUIle OMIIO KOje CTpaHe Mpe Hero IITO je PU3UK
mpeliao Ha KyIila, Wid y oarosapajyhem ciydajy mpema mpaBuiy ,Hema npucreha, Hema mpomaje” (N0
arrival, no sale, § 2-324), onza: a) ako je ry0uTax MOTIYH, YTOBOP C€ CMaTpa PAaCKHHYTHUM; a 0) ako je
ryOuTaK JenMMUYaH Win ce poda Tako Mmoropiiajia Ja BUllle HUje Y CKIIaly ca YTOBOPOM, KyIiall MOXe UITaK
3aXTEBAaTH MpErje] W M0 CBOM H300pYy MM CMATpaTH YroBOP PACKUHYTUM WM HPUXBATUTH POOY Y3
oxarosapajyhe cHKeme yroBopeHe IeHe 300T Moropiiama Wid Mamke KOMHYWHe, anu 0e3 Ja/bux IpaBa
npemMa npo/aBIry.

7 Komenrap 2 y3 § 2 — 615 JeHOOGpasHOT TProBauKor 3aKOHHKA.

418 KomenTap 4 y3 § 2 — 615 JenHo0Opa3HOT TProBayKor 3aKOHUKA.

9 Komenrap 4 y3 § 2 — 615 JeqHOOGPa3HOT TProBauKor 3aKOHHKA.

20 KomenTap 4 y3 § 2 — 615 JeHOOOPA3HOT TProBauKoOr 3aKOHHKA.

*21 Jennifer M. Bund, Force Majeure Clauses: Drafting Advice for the CISG Practitioner, Journal of Law and
Commerce, Vol. 17 (1997-1998), Issue 2 (Symposium — Ten Years of the United Nations Sales
Convention), ctp. 397.
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npeysenia pu3uK HacTynama Omio Kor gorahaja koju je OMO MpeBUINB Y BpEME 3aKIbydeHha
yroBOpa aKko ra HHje MpeHelna Ha APYry CTpaHy. ¥ OCHOBU OBOT' IPABWJIA j€ MPETIIOCTaBKa Jia
jé HepasyMHO OCJOHUTH C€ Ha HEHACTyMame MPEABUIUBOT z[oraljaja.422 3HavajHO je
HaIlOMEHYTH J1a ce y § 2 — 615 He 3axTeBa M3pUuuTO Jaa norahaj Mopa OMTH HENPEIABUIMB.
IlItaBume, y Komenrapy ce roBopu o wenpedsulenom norahajy.**® TIpema Tome, mpuMeHoM
00jeKTHBHOT KOHIIENTa (HE)IPEABHIMBOCTH MOIJIa OM CE€ OrpaHUYHUTH ,,JOCTYITHOCT
npeIMeTHe oJpende Bullle HEero ITo je To Ouia Hamepa penaktopa. Mako je roToBo cBaku
norahaj Koju ce MOXKe 3aMHCIIUTH Yy U3BECHO] MEPU TMPEIIBUINB, TUTAKE j€ /1a JIU OU ra CBako
pazymno npeauneo. 2!

[IpaBuna o ociobohewmy MNpumMemyjy ce ,,YKOIMKO TpojaBar HHUje mpeyzeo Behy
obaBe3y*. TakBa oapen0da MOXKe MPOU3UIAZUTH HE CaMO U3 U3PaXKEHUX yCJIOoBa yroropa, Beh

425 Wieja

U U3 OKOJHOCTU IOJ KOjUMa jeé YroBOp 3aKJbyd€H, TProBaukMX oOHuaja M CI.
npey3rMama pru3rKa ImyTeM yroopa ouia je Beh npuxsahena y npBom PucrejTMeHTy 0 mpaBy
yroopa (Restatement (First) of the Law of Contracts). V § 457. 6uo je npensubeno na he
300r HacTynesne HeMOryhHOCTH HCIyBelha YroBopHa o0aBe3a OUTH yralieHa ,,ako CylpoTHa
HaMmepa Huje Ouia u3paxena“, 10k je y 8 458, rie ce roBopu 0 3aKOHCKUM 3a0paHamMa Koje Cy
YCBOjEHE IIOCJIC 3aKJbyueHa yroropa, Owmio onapeheno nma he ce obaBe3a yracuTH ,,ako u3
OKOJIHOCTH HE€ MpOM3WIa3u CynpoTHa Hamepa“. IIpema 3BaHMYHOM KOMEHTApy, TO 3HA4YU
,»YKOJIIMKO CTpaHa HHUje Ipey3ena Ha ce0e pHU3UK JOHOIIEHa OBakBor mnpomuca™. Mnak,
JenHooOpa3HM TProBauky 3aKOHMK CE€ y TOM MOIJIENY pa3iivKyje, jep Npey3uMame pu3uKa He
Be3yje NCKJbYUMBO 32 H3PUUUTY, OJJHOCHO MIPETIOCTAaBIbEHY BOJbY CTpaHa, Beh ra M3BOIH U U3
OKOJIHOCTH TOJI KOjUMa je yroBOp 3aKJby4yeH, TProBaukKUX oOMYaja M CJ., YUME je Teopuja

npey3uMama puszMka oOjekTuBM30BaHa. OBa TeopHwja je TMpHUBIAYHA, HAPOUYUTO Y

Mel’_JYHapOI[HOHpaBHOM npomMeTy, C 063HpOM Aa €€ BOME 3a OCHOBY Yy3WMa IIOCIIOBHU

kputepujym. *2°

%22 Jennifer M. Bund, Force Majeure Clauses: Drafting Advice for the CISG Practitioner, Journal of Law and
Commerce, Vol. 17 (1997-1998), Issue 2 (Symposium — Ten Years of the United Nations Sales
Convention), ctp. 397.

423 KomenTap 1 y3 § 2 — 615 JenHo0Opa3HOT TProBayKor 3aKOHHKA.

24 Jennifer M. Bund, Force Majeure Clauses: Drafting Advice for the CISG Practitioner, Journal of Law and
Commerce, Vol. 17 (1997-1998), Issue 2 (Symposium — Ten Years of the United Nations Sales
Convention), ctp. 397. u 398.

25 Komentap 8 y3 § 2 — 615 JeHOOGPA3HOT TProBauKor 3aKOHHKA.

426 Bpnera Kpyss, Ilpomerene oxonnocmu u y206opna 002o8opnocm (nemocyAHoCm ucnyrversd, uiid cuid,
Kaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 73.
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[lpema amepuukom mpaBy, ocyjeheme yroopa (frustration) je jemna ox Bpcra
ciydajeBa ocioOohema o obasese. Y neny PucrejtmenTa mocBehenom npehyTHUM ycioBuMa
U OTIajamy OCHOBa (consideration) y yroBopuma ca HakHaJOM je mpeasulieHo aa he ayKHUK
outu ocimobolheHn cBoje obaBe3e, M3y3€B aKO MPOM3HJIA3M CYIPOTHA HaMepa CTpaHa, Kajaa je
[IUJb WK JICJCTBO YTOBOpa KOj€ Tpeba aa ocTBapu OMIIO KOja cTpaHa, Ka0 OCHOBA Ha K0jOj je
yroBOp 3akJbyueH, ocyjeheno unm he curypno o6utu ocyjeheHo, a TyKHUK HUje OATOBOpPaH
mTo je g0 tora gomwio (§ 288). Y 3BaHMYHOM KOMEHTapy ce Kake Ja 3a ocyjeheme Huje
JIOBOJBHO J1a jeJIHA CTpaHa MMa IMJb WM JIEjCTBO 0Oe3 Kora He OM 3aKkJbydnjia yroBOp W Jia
apyra crpaHa To 3Ha. [{usb umu 1ejcTBo Mopa OMTH Y TOj MEpH OCHOBA YroBOpa, Ja 0e3 mera
yroBOp He OM MMao 3Hauyewme. [IpaBuio ce mpuMemyje U OHJIa KaJia j€ UCIYHhEHhEe OHAKO KAaKO
o0aBe3a riacu Moryhe u KOpUCHO je€JHOj YTOBOPHO] CTpaHH, Kao Jja OYEKHUBaHU I[UJb HUje OO
ocyjehieH, U3 Jyera ce MOKe 3aKJby4HTH Jia C€ MUCIHU Ha ciydajeBe kao mto je Krell v. Henry
W3 CHIJIECKE CYJCKE HpaKce.427 Mehyrum, 3a pasznmuky on Enriecke, y CjeaumeHHM
Awmepnukum JlpoxkaBama wu3pas frustration ce ne kopuctu 3a ciaydajeBe HeMOryhHOCTH
UCIyHEha, Beh je orpaHMYeH Ha CUTyaldje y KojuMma Ou UCHyHeme, Hako moryhe, Omio
6ecmucieHo. 2

HemoryhHoCT, 0OIHOCHO HEPa3yMHOCT UCIYH-CHha HE MPOU3BOIM IPABHO JIEjCTBO O]
Kajga je HacTynuo ociobahajyhm morahaj, kao y eHriieckom common law cucremy, Hero
peTpoakTUBHO (EX tUNC), oa BpeMeHa 3aKJbydewa erBopa.429 Ako je Ounmo koja cTpaHa
UCITyHHWJIa HELITO OJ] CBOje o0aBe3e, MOXKe 3axTeBaTu Bpahame MO MpaBUIMMa CTeueHor 0e3
ocHoBa. [IpaBuso je ga je mpomaail ociobohen obaBe3e y MEpH Yy KO0joj j€ CIpEeueH Ja je
U3BPIIU. AKO Y3pOIH Kallibeha ca UCIIOPYKOM WIIH HEHCIIOPYKE CaMo JIEIMMUYHO YTUYY Ha
npojaaByeBy MOryhHOCT Ja u3BpIIM o0aBe3y, OH je JAyKaH Jia MPOU3BOIbY M HCIOPYKE
pacrosieny Ha KyIle, ajdld MOXe [0 CBOM M300py YKJbYYUTH PEIOBHE KYIIE ca KojuMa Taja
HUje OMO y YrOBOPHOM OJIHOCY, KaO COICTBEHM 3aXT€B 3a Jajby MPOU3BOAKY. AJOKALU]y

. .. 4
MOK€ YYMHHUTH Ha OWJIO KOJjU Ha4yMH KOJU j€ IpaBHYaH M pa3yMaH. %0 IIponasan mopa

*2T Bpnera Kpysb, IIpomerserne okonHocmu u yeoopra 002080pHOCH (Hemo2yhHOCM ucnyrersa, eua cuid,
kaaysyna rebus sic stantibus), beorpazn, 1967, ctp. 71.

8 Tako ce HaBoau uyBeHa m3jaa Llopua beprapna Illoa (George Bernard Shaw) na cy Exriecka n Amepuka
,JIBE€ 3eMJbe pa3JBojeHe 3ajennuukuM jesuxkom™. Bupa. Joseph M. Perillo, Force Majeure and Hardship
Under the UNIDROIT Principles of International Commercial Contracts, Tulane Journal of International
and Comparative Law, Volume 5, Spring 1997, ctp. 6.

2% Bpnera Kpysb, IIpomersere oKOTHOCMU U Y2080pHA 002080PHOC (HeMO2YRHOCM UCHYHelba, 8Uld CUund,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 72.

430 y €IHOOOpa3HK TProBayKH 3aKOHUK, § 2 — 615(0).
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OyaroBpeMeHO 00aBeCTUTH Kymia na he gohu mo Kamrmbema WM HEUCTIOpYKe, a Kana je
noTpeGHa aOKaIHja, U O IPOLEHEHO] KBOTH KOja ce KYIIIly CTaBjba Ha pacmojarame. - Kaxa
OpUMHU 00aBEIITCHE O 3HATHOM OJUIaralky WM OjJlaraky Ha HeoapeheHo BpeMe WM O
pacriosien MpOU3BOIKE M UCIIOPYKA, KyIall MOXe Yy TMrcaHo] popMu 00aBECTUTH MpoIaBIa
Ja, y Toriiey OMIo Koje MCIOpPYKe Koja je y MUTamy, a KaJla Ce TUME CYIITHUHCKHA yMambyje
BPEIHOCT YUTABOT YTOBOPA, M y IIEJIOCTH: a) pacKuIa YyroBOp M TUME ce ociobaha obaBesa y
norJiery OMII0 KOT jOIII HEM3BPIIEHOT Jiejla yrOBOPa; WK 0) MEHha yroBOp TaKo IITO MPUCTAje
Jla TIpey3Me CBOjy PACIIONOKHIBY KBOTY y 3aMeHy. 2 AKO HaKOH IprjeMa 00aBeIITe A KyIall
NPOIYCTH J1a U3MEHHU YrOBOP Y Pa3yMHOM POKY KOju He npena3u 30 naHa, yroBop mnpecraje y
norney GHIIO Koje HCIOpyKe Koja je moroljena ocinobahajyhinm oxonroctuma.**® Crpane e
MOTY OJICTYIIUTH OJI HaBEICHUX ojpenada, OCHM aKo je mpojaBall mpeyseo Behy obaBesy y
ckiamy ca § 2 — 615,434

VY npaBHoM cuctemy CjenumbeHnXx AMepudkux JlpikaBa peOBHO C€ TEKH PACKUIY
yroBOpa Kajia |heroBO U3BPIICHE OCTaHe Hepa3yMHO. Mel)yTuM, y 3BaHUYHOM KOMEHTapy §
2 — 615 JegnooOpa3HOr TProBauykor' 3aKOHHMKAa M3pUUYUTO ce ynyhyje u Ha mpuiarohaBame
yroBOpa MPOMEEHCHUM OKOJIHOCTHMA. Y CHTyalldjaMa y KOjuMa C€ HU CMHCA0, HUTH TpaBja
HE MOTY 33JIOBOJBHTH OMJIO KOJUM OJITOBOPOM Ha TI0j€THOCTABJHCHO MUTALE: 0CI000heHe 01
OJITOBOPHOCTH WJIM HE, U3MEHA YrOBOPA je HEOMXO/IHa, MOTOTBO HA OCHOBY OZIeJbKa O J100pO]
BEPU U IUJBHOT TyMaveHa OCTAIMX 0/ipeada, Kao U OIIITE IMOJIMTUKE 3aKOHUKA J]a KOPUCTH
NPUHLKIE [PABHYHOCTH y yHampeljermy TpProBaukux craHzapia u ao6pe Bepe.”> V
JINTEpaTypH ce HaBOJE TPH Clydaja Kao MiycTpamuja oor mprcryma.*> V npea asa,”’ nako

je cyn onduo ma mpuMeHu § 2 — 615 JemHooOpa3HOr TProBauykor 3aKOHWKA, HHje & Priori

481y €IHOOOpa3HK TProBaYKH 3aKOHHUK, § 2 — 615(1).

32 JemHo0GpasHy TProBauKy 3aKoHMK, § 2 — 616(1). [Tnahama Koja cy H3BpIICHA YHATIPEX MOTY GUTH 3ajpiKaHa

0/ TPOJaBIla aKoO Cy yuUWMIbe€Ha 3a mokpuhe mpetxomnux TpoumikoBa. (Bum. Bpnera Kpym, [lpomersene
OKONIHOCTU U Y20BOPHA 002080PHOCH (HeMo2yRHOCI UCnybervba, 8Ua cuna, Kiay3yia rebus sic stantibus),
Beorpan, 1967, ctp. 72) O mpaBy Kymia fa, y Ciiydajy MOTIyHE mpomacTu pode, 3axteBa moBpahaj gena
LIeHe KOju je mpeTxojHo ruiaheH kao jgeno3ut wiu para Bua. Sarah Howard Jenkins, Exemption for
Nonperformance: UCC, CISG, UNIDROIT Principles — A Comparative Assessment, Tulane Law Review,
Vol. 72, No. 6 (June 1998), crp. 2022.

38 JenHOOGPA3HH TProBauKH 3aKOHHK, § 2 — 616(2).
¥4 JenHOOOpPA3HH TProBauKH 3aKOHNK, § 2 — 616(3).
% Komentap 6 y3 § 2 — 615 JeHOOGPa3HOT TProBauKor 3aKOHHKA.

% Bun. Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 145. u nasbe.

*7 lowa Electric Light & Power Co v Atlas Corp, 445 US 911 (1980) u Florida Power & Light Co v
Westinghouse Electric Corp, 485 US 1021 (1988).
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UCKJbyuno MoryhHocT na yroBop Oyae m3MemeH Ope iudicis. HamportuB, u3pasmo je
CIIPEeMHOCT Ja ,,y4ecTByje“ y TpaHcakuujama koje he ycmemutu. Konauno, y mpeamery
Aluminium Co of America (ALCOA) v Essex Group Inc,**® cynuja Tajrencaym (Teitelbaum)
Ipecyno je Ja pacKkuJ YroBopa HHje peIIeHhe M YTBPAMO je€ HOBH MEXaHHM3aM 3a
U3pauyHaBamke LEHEe, YUME je MOKPEHYO TPEHJ Ka OHOME IITO C€ Yy JHUTEeparypud Ha3uBa
,XHPYpIIKA PeKOHCTpyKIHja yroBopa®.”*® ¥V omrymu ce HaBoau 11a je HEONXOJHO, TIpe CBera,
JI03BOJIUTH CTpaHaMa Jia mperosapajy. U 3ancra, copasymMHO peniewe Ouhe npuxBaTbUBHje
on Omo0 Koje OJUTyKe HM3pedeHe on cTpaHe cydaa. Melyrum, ako ce cTpaHe He MOTry
ycariacuTd, TOTPEOHO je JMO3BOJIWTH WHTEPBEHIH]Y ,.Tpeher numa®“ w TUMe 10JaTHO
nozcrahn monosue mperosope.**® Jleo amepiuke mpasHe ImTepaType OHO je BeoMa KPUTHYAH
npema oanyuu y ciydajy ALCOA, cmarpajyhu ga ona uma 3a0pumaBajyhe mocneauiie.
[lpema oBuM ayTOopuMa, IJIaBHH PHU3MK HH-CHOT MPHXBaTama je MTO OM YroBOpH, MOCEOHO
JYTOPOYHH, TIOCTAJIH 3HATHO Mame curypHu. OBaj cTpax NN CYy U CYOBH OJTYYMBIIH 12
HE ycBoje crtaB cyauje Tajrenbayma, 300T 4era je HaBeleHaA Tpecyla OCTaia M30JIOBAaHU
ciyaaj.**! Buo je mpeutora u 1a mpoMemeHe OKOMHOCTH MOy HAMETHYTH 06aBe3y CTpaHama
Jla TIperoBapajy y Luiby M3MeHe yroBopa. [Ipema oBoM MuILBEHY O0Hjame a ce TaKo
MOCTYNU OWJIO OM POTHBHO AY)KHOCTH JIa C€ YTOBOp M3BpIIH y 100poj BepH (JeaqHooOpa3HH
TproBauku 3akoHWK, § 1 — 304). CynmoBu, mehyrum, ,,onOujajyhu ma yurajy” 3BaHHYaH
KOMEHTap JenHooOpa3HOr TProBaykor 3aKOHWKA, HHCY OWJIM OTBOPEHM 3a OBY CYIeCTH]Y.
Pesynrar je ma cy cTtpaHe OocTaBJbeHE Ca HaBEJICHUM PUTHAHUM pEIICHEeM Koje je 3aKOHHK

442
MMao Hamepy Ja yOsaxH.

*® yrosopom 3axspyuernm 1967. romume ALCOA ce oGaBesama na y mepuoxy ox 16 rommma mpepabyje
onpeheHy KoIMUYMHY cHpoBHHA y amymuHHUjyM. LleHa mo ¢yHTH je Owna oxpeleHa mpUMEHOM CIIOXKEHE
UHJEKCHe Kiay3yne. Hakon 1973. roaune, Hu3 dakropa M3a3Bao je HopacT LeHe 3HaTHO M3HAJ u3abpaHor
unnpexca. ALCOA je Ha pounmity jJokasana ja je Beh nperpnena ryourak on 12.000.000 $ u na he, ykomuko
LieHa He OyJnie npuiaroheHa MPOMEmEHHM OKOJIHOCTHMA, YKYITHU TyOUTaK 3a MPeocTaly YrOBOPHU MEPHOJ
usHocutu 75.000.000 $.

9 F. Macario, Adeguamento e rinegoziazione nei contratti a lungo termine, Naples, 1996, ctp. 252. Hag. npema
Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 146.

#0 Aluminium Co of America (ALCOA) v Essex Group Inc, 499 F Supp 53, 92 (WD Pa, 1980).

“! Bun. Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,

International Trade and Business Law Review, Vol. 9 (2005), ctp. 146.

2 John P. Bermingham, Extending Good Faith: Does the U.C.C. Impose a Duty of Good Faith Negotiation
under Changed Circumstances?, St. John’s Law Review, Volume 61, Number 2 (Winter 1987), ctp. 221.
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5. Cpncko npaBo
5.1. Ilpomem-eHe OKOJTHOCTH Y HalleM npasy npe J[pyror cBerckor para

Y rpahaHckuM 3akoHHMIIMMa KOjH Cy OWIM Ha crasu™® na noApy4jy OwuBIe
Jyrocnasuje y neproay npe Jpyror ceerckor para,*** kiaysyua rebus sic stantibus auje 6uia
ycBojeHa y ¢gopmu omurer mpasBuia. Mehytum, moctojane cy u3BecHe mocebHe ozapende o
meHoj npumenn. Ocum y § 936. Aycrpujckor rpahjaHckor 3aKOHHMKa KOjU CE€ OJHOCHO Ha
npeayropop, Omna je mpuxBahena u y wi. 359. cr. 2. Onmrer UMOBHHCKOT 3aKOHHMKa 3a
KmaxeBuny llpay ['opy, y koMe je Ouio npensuheHo aa Ko yroBopa o Aemy ,,Cya, peMa
MpUIMKaMa, MOXe oJipeheHy IHjeHy yMjepeHO M TIOBHCHTHU™, ,,TeK KaJ O MOIyJbe PaTHO
BpHjeMe, KOje c€ HHje JIaKO MPEBUIjETH MOTJIO, TOHU]EJI0 KaKBUX M3BAaHPEIHUX MMOBUILUIA Y
[IUjCHH pallib€ WU CTBApH, WM KaKBUX OCOOMTHX Temikoha y Bpmiewmy npemyszeha”. Y
NpepaTHOj TPAaBHO] TEOPHjH MOjSIMHHA ayTOPH 3aCTYMaI Cy (ppaHIlyCKO IIICAMINTE O OBOM
NIPaBHOM MHCTHUTYTY, cMaTpajyhu 11a, ako je 300T MPOMEmEHNX OKOTHOCTH ITOCTAI0 HYKHO J1a
ce HEKH YroBODH pPACKHHY, OHIA 3aKOHOJABAall, a He Cyd, Tpeba na mHTepBeHmure.’®
Pasmarpajyhu na ju je y mO3UTHBHOM IpaBy OuMIa 3acTylubeHa Kiay3yna rebus sic stantibus,

HEeKHU, NakK, APyru npaBHulM, ynyhyjyhu Ha oxpende o Sa6nyzu/1,446 aHyJUpamy CBEra oHora

. 447
IITO je MPOTHBHO OIIITEM MOpaily, U Kao TaKBO HEI03BOJHEHO,  IMPEKOMEPHOM omrehemy

“3 Ha OCHOBY 3aKOHa O HEBaXXHOCTHM MPaBHUX IpoIHca AOHETHUX mpe 6. ampuna 1941. rogmHe u 3a Bpeme
Henpujaresbeke okynanuje (Cuyocoenu rmucm @HPJ, 6p. 86/46, 105/46, 96/47), npaBHa npaBuiia ,,0NBIIHX
rpaljaHCKUX 3aKOHHKA MOIJIA Cy Ce IPUMEHBHBATU U JIaJbe, O oApeljeHnM yclioBuMa (B, Wi. 2-5).

4 Kon mac je, m3mel)y mBa para, ycieq arpapHe KpH3e HACTYIIMO BENHKHM Taj LEHA MOJHONPHBPEIHHX
mpousBoaa. 300r 00jasHM O COIUjATHMX HEMHUPA, MPUBPEMEHHUM U MOCEOHMM MPOMUCUMA, HAJIIPE Ce
NPUCTYNWIO ojUlaramy Iuiahama 3eMIbOpaJHUYKHX JIyroBa, & OHJA KUXOBOM CBOhEHY Ha IMOJOBUHY M
mwrahamy y parama tor ocratka. (Bua. Kapno Kosau, Buma cuna u npomemeHe OKOJHOCTH y Hame 1o0a,
Tnacnux Aosoxamcke komope y A. n. Bojeoounu, op. 11 (HoBem0ap)/1966, ctp. 19) Ilpe tora, Ypenbom o
JHMKBUJALMH CTama CTBOPSHOI PAaTOM MOKYIIAHO je &a ce ,,IOMOTHe™ NY)XHULMMa Y IOrJeqy YroBopa
3akJbydeHux mnpe [IpBor cBeTckor para, Bopehu pauyHa o ,,HecpasMepHHM XpTBaMa“™ Koje OM OHH MOpajH
MOJIHETH aKO OM Ce TPAXKUIIO HCIYHeHhe 00aBe3a y cBeMy kako oHe riace. Bun. J[. Apanhenosuh, Clausula
rebus sic stantibus u HemocTH)HOCT naBamwa, Apxus 3a npaene u opyuimeene Hayke, 6p. 6 (janyap)/1922,
ctp. 422.

*®° Bun. JI. Apanhenosuh, Clausula rebus sic stantibus i vemoctmkrocT naBama, y: 36upka pacnpasa 00 J-pa
. Apanhenosuha, beorpan, 1926, ctp. 55.

446 IIpema § 536. Cprickor rpaljaHckor 3aKOHHKA ,,yTOBOP BaJba Ja Oy/e jacaH U pa3yMJbHB, U onpeaebeH . ,, 13
CBHUjy OHHX y3pOKa, U3 KOjUX Ce€ IO 3aKOHY YTOBOPH PACKMHYTH U 00aBe3e¢ YHUIITHUTH MOTY, MOXE CE CTBap
y npehamme crame noctaButu.” (Cprcku rpahanckn 3akoHHK, § 915) AKO je KO MITO YUWHHO Y HE3HAWY
ctBapu (Cpricku rpahaHcku 3akoHHK, § 902) 1 KO MUCIIH Ja MMa IIPaBO 3aXTEBaTH ,,yHUINTEHE YroBopa
MOMeTHOM 3aksbydeHor* (Cpricku rpahancku 3akoHUK, § 937. ct. 1) Moxe ,,u3 pasjora 3abyzae 3axTeBaTu
YHUIITa] yroBopa“, rna rnpema ToMe 1 nospahaj y crame mnpe yrosopa.

7y § 13. Cprickor rpaljaHCKOT 3aKOHHKA GWIIO je MPOIMMCAHO [ ,,y OHOME INTO Ce THYE jaBHOTA MOPETKA H
OylaroHapaBHja, HE MOXKE C€ HHINTA U3MEHHUTH BOJHOM MM YTOBOPOM™, OK ce mpeMa § 538. yroBop moxe
,,CaMO O OHUM CTBaprMa Y4YHHHUTH, Koje Mehy Jpyauma mpoinase, u Koje ¢y moryhe n mo3Bossene™. IIpema

111



(omrehewy NpPEeKO IOJOBHMHE) M TPABHYHOCTH Y OJAMEpaBamy o00OCTpaHe NpUOIMKHE
KOPHCTH KOJ CBHX TepeTHHX yroBopa,**® u pasmenn (mpomenn),”® Hanasum cy 1a ce nurame
IpUMEHe OBe Kiay3yile KOJ HAC MOIVIO PElIMTH IyTeM mpaBHe asanormje’’ (Cprcku
rpahaHcku 3aKOHUK, § 10).451 buio je u Munbema 1a Tpeda YYMHUTH U3BECHA yOJIaKaBarmba
KIIACUYHE TEOpHje O arCoOJyTHO] HENPOMEHJBUBOCTH YIrOBOpa, ajid ca TNoTpeOHOM
obaspuBorthy, 1a ce He OM OTHIILIO y APYTY KPajHOCT KOjOM OM c€ OJly3ena CBaka BPEIHOCT

452
Ha4ely nmomToBamka yroBopa.

5.2. Onure y3aHce 3a MpoMeT poooM

Hu y mpaBy mnocneparne JyrocnaBuje kimaysyna rebus sic stantibus uaumje Owia
npu3HaTa Kao OMINTE MPAaBHIIO, CBE M0 JOHOIIeHma OMITUX y3aHCH 3a mpoMeT pobom 1954.

453 .
rofauHe (gasbe y Tekcry: Oniure y3ance).  To ce o0jalimaBa YHHEHUIIOM Jia Cy IPOMEHEHE

OBOM TJICAMINTY, ako Ou ce inter alia mokasano ma ce 3a moBepuona, 36or HenpeaBuljerux gorahaja mpu
U3BpIIICEY YTOBOpPA, M0jaBJbyje ,,lberOBO HEMpaBeqHO oborahieme Ha HEMOCTIKHY IITETY AY)KHUKA®, Ta Ou

HEMOPAJHOCT U HEJOMYIITEHOCT Takohe Oniia OCHOB 3a paclpaBy UCTAKHYTOT IHUTAbA.

448 . . .
»(1) AKO mpy TepeTHUM YroBOpHMa jelHa CTpaHa HHje MPUMMIIA HU I10jJa OONYHE BPEAHOCTH OHOTa, IITO je

JPYyroj CTpaHu jaana, oHja omrelieHa CTpaHa MMa MpaBa 3aXTEBaTH Jia C€ YTOBOP PAacKUHE U y npelaimbe
crame moBpatd. (2) Ho apyra crpaHa mma mpaBo OIp)KaTH YroBOp, ako oIiTeheHOM MOMyHH OHOIHKO,
KOJIUKO 10 oOuuHe 1eHe Hemocrtaje. (3) Bpemnocr ce y3uMa oHa, Koja je Omia y BpeMEHY Kajll je yroBop
3aksbyueH.” Cprcku rpaljaHcku 3aKOHUK, § 559.

449 IIpema § 637. Cpmockor rpahaHckor 3akoHHKa, ako J0 BpeMeHa oxapeleHOr 3a mpenajy, cTBap jeqHOT
yrosapada Oy/ie ciiy4ajHO IPEKOo IT0JIOBUHE H-eHE BPEIHOCTH NpoIialia, OHZA je IpyTH yroBapad HUje dyKaH
TIPUMHTH.

* TpaBrHom amanornjom (analogia juris) cMarpa ce HpUMeHa jeIHOT OMIITEr Hadena (H3BYHYCHOT M3 BHIIE
HOPMH WITH U ,,JyXa“ HEeJOKYIHOr IpaBa) Ha Cy4aj KOjH NpelcTaBiba NpaBHy NpasHuHy. Bua. Pagomup 1.
Jlykuh, Y600 y npaso, beorpan, 1973, ctp. 376.

! By, Jlasa Ypomesuh, Knaysyna ,.rebus sic stantibus®, IIpasocyhe, 6p. 1 (janyap)/1937, ctp. 12. u game;

Jlazap Ypomesuh, Knay3syna ,,rebus sic stantibus® (cspierax), Ilpasocyhe, 6p. 2 (hpedbpyap)/1937, crp. 85.
u nasse. Y § 10. Cprckor rpahjaHckor 3akoHHKa OuiIo je npeaBul)eHo aa, ako Ou ce ciaydaj KakaB Ha CyIy
[0jaBHO, 3a KOJH HApouumoz nponuca He 6u oOuno, oHma he ce WCTH no onwmum y 080M 3aKOHUKY
NOCMABHEHUM OCHOGUMA, WM OILITEIIO3HATOM JOCAJAIIbeM O0HYajy PA3YMHO U CABECHO peutumi,
HHUKaKO He HCITYLITajyin U3 BUAA 3aKOHCKe nponuce 3a NoOOOHe cyuajesge.

2 Cnasko Crojkosuh, Ocrosu epakanckoz npasa (Ipepaauo u gonyuno JbyGomup Bajanosuh), beorpaz, 1948,
ctp. 197.

% Ommre y3ance 3a mpoMer poboM (abe y (ycHoTama: Ommte y3aHce) 1oHeo je Ilnenym ['maBHe apkaBHe
apOuTpake Ha 3acenamy on 18. janyapa 1954. romune, a o0jaBibeHe cy y Cuyocoenom aucmy ®HPJ, op.
15/54. Omite y3aHce Baxke 3a KYNOBHHY U Ipojajy pobe. Y3aHCe KOje Ce M3PHUYMUTO HE OJHOCE CaMO Ha
KYHOBHHY W NIPOajy pobe, Baxe M 3a OCTajie OCIOBE MpoMeTa poOoM, KOjuMa ce, Y CMUCITY OBUX Y3aHCH,
cMmarpajy WM 3ameHa pobe, Kao M THOCIOBH MOCPEIOBamba, 3aCTylama, KOMHCHOHA, MPEB03a, OTIpPEeMarbha
(mmenuiyje), yCKIaauImITeHha U ocurypama. Bua. Ommre y3ance, y3anca 6p. 1.

ITo ocamocraspuBamy mpeny3eha m mpemacky ca aIMUHHCTPATUBHOT HAa JPYIITBCHO YIPAaBJbAEC MPUBPEIOM,
jom mpe ycBajamha OmmTHX y3aHCH, [7aBHa JOp)kaBHA apOWTpaka je JOHeNa OJUIYKY Ja MYIITame Y
cI000THY TIPOMET M3BECHHWX apTHKala Jaje jeHOj CTpaHW MpaBo N1a OJ0Hje UCIYHEHe YrOBOPEHO MO
paHujuM yCJIOBHMAa, OJHOCHO Jia je OINpaBAaH 3aXTEB Jia ce€ TPakh PeBU3Hja YroBopa 300T MPOMEHEHHUX
oxonHoct. Bun. Opnyke ['maBHe npskaBHe apoutpaxke, I'c — 479/51 on 25. jyna 1951. rogune u I'c —
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OKOJIHOCTH y TIEpUOAY aJIMHUHHUCTPATUBHOT YIIPaBJbakha MPHUBPEIOM J0Ja3UiIe 0 U3paxaja u
yTULAJIe HAa YTOBOPHE OJHOCE KPO3 YKHIAmhe U PEBH3H]Y aKaTa IUIaHHWpama, Ha UCTU HAuYuH
Kao MTO je TO OMO Cilyyaj y TIpaBUMa TaJallllbUX COIMjATHCTUYKHX HCTOYHOEBPOIICKUX
npxaga.*® YroBop je IpeacTaBibao CpeicTBO 3a H3BPLICHHE ILIAHA, Ca KOJUM je IS0 PaBHY
cynbuny. Mako je o010 MecTa HapOUHUTO Y perysincamy yroBopa y MPUBPEIH, CXBATAE 110
KOME Ce IMOoJ opeeHMM ycIOoBMMa BOJM pauyyHa M O NMPOMEHCHUM OKOJHOCTHMA KOje He
JIOBOJIE 10 HeMOT'YhHOCTH UCITyHEHha, HUje OMIJIO HETIO3HATO HU 3aKOHMMa KojuMa ce ypelyjy

455
rpahaHCKONIpaBHU OJTHOCH.

532/51 om 27. jyna 1951. rogure. Hag. mpema Kapmno Kosau, Buma cua n mpoMemeHe OKOJTHOCTH y Halle
noba, [ 1achux Adsokamcke komope y A. n. Bojeodunu, 6p. 11 (HoBembap)/1966, ctp. 17.

! Braxa B. Mapkosuh, Packu u u3MeHa yroBopa o Jeiy 360r MpoMemeHHX OKOIHOCTH, IIpasHu jicusom, 6p.
10-12/1988, ctp. 1777. AIMIHHACTPAaTUBHO PYKOBOEeHE MPUBPEIOM Tpajaio je on ociobohema mo 1950.
romuHe. Y TOM IEpUOAY MPUBPEIOM C€ YIPaBhajo M3 JEAHOT LEHTpa MyTeM YBPCTUX IUIaHOBa. buio je
onpeheHO KO ¢ KMM CTyma y YrOBOPHH OJHOC M ITOJ KOjUM YCJOBHMA, IIPH YeMy Cy IieHe OHie CTporo
HopMmupaHe. [InaHcKa JUCUMIUIMHA je 3aXTeBala CTPUKTHO MOIITOBAKEC M H3BPIIABAKE YrOBOPA.
Oncrynama Cy ce IpH3HAaBajla caMO y CiIy4dajy NPOMEHE IUIaHa, BUILIE CHJC WIH aKO je HCIYHCHE
HCKJbYYMBO 3aBUCHIJIO OJI YBO3a CHPOBHMHA M3 MHOCTPAHCTBA, a OH je u3octao. Bua. Kapno Kosau, Buma
CWJIa ¥ TPOMCH-CHE OKOJHOCTH y Haie 100a, [ achux Adseoxamcke komope y A. n. Bojeoounu, op. 11
(HOBeMOap)/1966, ctp. 16.

#® (Cpakako /a je TEOPHjCKH jeMHO WMCIPABHO OWIO OCHOBHA NPABMIA O YTHIA]y NPOMEHEHHX OKOIHOCTH
npeABUACTH y rpaljaHckoM MpaBy, a y MPUBPEIHOM JeTalbe, KOje, CBEHTYalHO, 3aXTeBajy morpede Te
obmactu. MehyTuMm, Ko Hac, yciieq CeUpUIHOT IPAaBHOT pa3Boja, HUje Omio Tako. OBO IHUTame OWIIO je
MPWINYHO UCLPITHO peryiucaHo y OmuTHM y3aHcama, AOK Y OIINTEM Jielly OOJIMraliMOHOT 1paBa O TOME
Huje Owio mpaBHUX mnpaBwia. Bun. XKemumup HImanuess, /ljenoBame HM3MHUjCHEHHX OKOJHOCTH Ha
obnuratopHe yrosope, Hawa 3axonumocm, 0p. 2 (0xyjak-TpaBam)/1966, ctp. 88.

Tonaszehu oj Tora Jia je yroBop 0O J0KUBOTHOM H3/PIKaBamy MO CBOjOj MPHUPOIU TAKaB Jia CE MOXKE CMaTpaTH Ja
je 3ak/bydeH Ja BaKH IOJ| NPETIIOCTABKOM HEMPOMEHEHUX mNpuinka (kimay3dyna rebus sic stantibus)
(ITpecyna CaBesHor BpxoBHOT cyna, PeB 887/62 on 26. jyna 1962. ronune — 30MpKa CyACKUX OJJIyKa, Kb.
VI, cB. 2, op. 178. Has. mpema Croboman Ileporuh, Packua yropopa 300r mpoOMEHEHHX OKOJTHOCTH U
Ha4es0 MpaBHE CUrypHOCTH, Hayunu npeaned, beorpan, 1974, ctp. 200. ¢u. 39), ogHOCHO 1a je MOTPeOHO
JaTH MOT'YRHOCT HErOBOT MPEUCITUTHBAbA 300T MPOMEHEHUX OKOJIHOCTH (M MOPE TOra IITO je KOJ Hera
HECYMILHBO MPUCYTHA aJleaTOPHOCT), joiu je 3akoHoM o Hacinehusamwy (Cnyocoenu aucm @HPJ, 6p. 20/55)
u3 1955. roaune 6mno mpeasulero na he cya Ha 3axTeB jeHE WIH APyre CTPaHE HHUXOBE OJHOCE W3HOBA
YPEAUTH WM UX PACKMHYTH, BoJehu padyHa O CBUM OKOJIHOCTHMA, aKO CY C€ MOCIe 3aK/bydera yroBopa
MPUWIKKE TOJMKO MPOMEHHJIE [1a je HEroBO HCIYICHE MOCTaI0 3HAaTHO oTexaHo. CyJ Moke MpaBo
MPUMaolla U3/PKaBarba MPEHHAYUTH y JOKMUBOTHY HOBYAHY PEHTY, aKO TO OJArOBapa U jeJHOj W JPYroj
crpanu. (wi. 126) Cyn he yroBop pacKHHYTH Kajia Ce U3IJIC[H 33 HEroBO UCIYHEHhe He OU MOMpaBHIIH
Jpyraunjum ypehemem oanoca meljy ctpankama. Kao pas3nosu 3a u3MeHy, OTHOCHO pacKujl yroBopa Joja3e
y 003up Kako 00jeKTHBHE OKOJHOCTH KOje c€ Haja3e BaH KOHTPOJIE YrOBOPHHX CTpaHa, TaKO W OHE KOoje
moTu4y U3 cdepe HUXOBOT yTHIAja. JeaaHn mocebaH ciiydaj W3 JApyre rpyne OO je M3pUYUTO mpeasuljeH
3aKOHOM. ,,AKO IpeMa yroBopy O JIO)KUBOTHOM H3/p’KaBamby YrOBOPHMIM JKHUBE 3aje/IHO, Na C€ HUXOBH
OJTHOCH TOJIMKO MOpEeMeTe Jia 3ajeJHUYKH KHUBOT IMOCTAHE HEMOIHOIIJBHIB, CBaKa CTPaHa MOXKE TPAXKUTH O]1
cyna packupn yrosopa.” (wi. 125. ct. 2) T'otoBo maeHtuuHe onpende caapxkane cy y wi 201. u 202.
Bakeher 3akona o Hacnehusamwy (Cnyorcoenu enacnux PC, 46/95, 101/2003, 6/2015).

Jomr panwmje, y obmacTH MOPOJUYHOT TpaBa, CyAy je Omia jaTa MOTYRHOCT Jja MO MpPEeJIOry 3aHHTEPECOBAHOT
JIMIIA TIOBUCH, CHU3U WJIM YKHHE U3/IpKaBame J0CYl)eHO MPaBOCHAXKHOM OJUTYKOM, aKO Cy C€ OKOJIHOCTH Ha
OCHOBY KOjUX je OJyIyKa jJoHeTa nomHuje u3MeHwsae (OCHOBHHM 3aKOH O OJHOCHMA pPOAMTEIha U JEIe
(Cryorcoenu nuem ®HPJ, 6p. 104/47), un. 38). CiuuHo mpaBmiio OWIIo je caapxaHo y 4wi. 69. OcHOBHOT
3akoHa 0 Opaky (Cryocbenu aucm @HPJ, 6p. 29/46), kojuM ce peryiaucaia mpoMeHa OJUIyKe O 4yBamy U
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Onpende 0 W3MEHH U PACKHIy YroBOpa 300T MPOMEH-CHUX OKOIHOCTH CaApkKaHE Y
OmmruM  y3aucama®™® Morme cy ce, Kao mNpaBHA [paBWiad, NPUMCIHBATH U HA
rpaljanckonpasie mociose.”’ Kpyr yspoka 360r KOjHX Ce YrOBOp MOTao M3MEHHTH WK
packuHyTH OMO je JocTa y3ak. M3MeHa mim pacKuja yroBopa 300T MPOMEHEHHX OKOJHOCTH
MOTJIM Cy C€ TPAXHTH caMO M3y3eTHO. buio je moTpedHo na ce paau o morahajy Koju je He
camo m3BaHpenan,”>° Beh M HempeABUIUBHB, M [a je HErOBHM HACTYIAIEM HCIYHHCHE
o0aBe3e 3a jeIHy CTpaHy MOCTaI0 MPETEPaHO OTEKAHO WIIM OM jOj HAHEJIO MPEeTEePaHO BEITUKH

460 .
ryoutak.” W3 oBora mpousmnazu Aa je y OmnmruMm y3aHcama akieHaT OMO Ha HpUpOIU

BaCIUTamky JCLE U O OJHOCHMA Pa3BEACHUX CYNMPYXKHUKA IpeMa JCIH, YKOJIHKO TO 3aXTeBajy MPOMEH-CHE
npwinke. Oxrosapajyhe oapende nmanac ce Hamase y wi. 164. u 167. Ilopogmunor 3akoHa (CuyorcOenu
enacnux PC, 6p. 18/2005, 72/2011, 6/2015).

O mpoMeHH OKOJIHOCTH BOJM C€ padyHa W KOJ HaKHaJe MaTepHjajiHe MITeTe Y BHIY HOBYaHE peHTe. Y Ipakch
HAIMX CYJ0Ba 10 JOHOIICHa 3aKOHA O OOJIMIallMOHHUM OJHOCHMa OMO je 3ay3eT CTaB Ja CE HaKHA/Aa
oxMepaBa Npema CTalby CTBapH y BpeMe JOHOILICHA INpecyle, a HAaKHaJHA NPOMEHA pelIeBaHTHHUX
OKOJIHOCTH MOXKE IPEACTaBJbaTH Pa3jior 3a M3MEHY peHTHOr u3Hoca. CTaBOBMMa HOBHje CYJCKE Ipakce
NPaBWIHO Ce W3pa)kaBa CXBaTamke Koje je MOTIYHO y CKIagy ca oapenbom wi. 196. 3akoHa o
o0NHTranMoOHNM OJTHOCHMA, J1a CyI MOKe Ha 3axTeB omreheHnka 3a yoynyhe mosehatu peHry, a Moxe je Ha
3aXTEB IITCTHUKA CMAFUTU WM YKUHYTH, AKO Ce 3HamHuje npoMeHe OKOIHOCmU Koje je cyO umao y uoy
NPUIUKOM OOHOWera panuje ooryke. Bume o moryhHoctn m3MeHe nocyheHe Haknane BuI. bopucas
Yonuh, HakHama mrere y oOJIMKY HOBYAaHE PEHTE M yTHIA] MPOMEH-CHUX OKOJIHOCTH Ha BHCHHY HOBYaHE
penre, IIpasnu sicusom, Op. 9-10/1992, ctp. 1395-1407.

% TocToju MUIUBEHE 1a IIABHH PA3lor 3a CympoTaH cta OIIITHX Y3aHCH TpeMa MOryhHOCTH yBakaBara
NPOMEH-CHUX OKOJHOCTH y OJHOCY Ha CTaB KOjH O TOM IUTamky 3ay3UMajy MpaBHa MpaBmiIa TpajaHCKUX
3aKOHHKa KOj¥ Cy BaXKIJIM HA MPOCTOpPY OMBILE JyrocinaBuje yMHOTOME JIC)KH Y TOME IITO je OH Y CKIaay ca
morpebama mpomera pode. [IpuBpenHn cyOjekTH, KOju YIpaBO W MPHUMEHYjy y3aHCe, Ipey3nMajy BeoMma
BEJIMKH PH3MK HEHAJlaHe W3MEHE NPHIIKKA, ¢ 003UpOM Ha OOUM II0CJIOBA, KA0 M Ha YECTe YroBOpe KOjU ce
HCIYFhaBajy 3HATHO HAKOH BpeMEHa HHXOBOT 3akibyuerha. Bum. Huxoma Gavella, Clausula rebus sic
stantibus y namewm npaBy, Oosjemnux, 6p. 10-12 (mucronan-mpocunan)/1965, ctp. 257.

7 TIpumena OmITHX y3aHCH HHje GWIa OrpaHMYeHa Ha TIOCIOBE y KOJHMa je 3a Cllydaj criopa OMIia IpoIcana
WM YTOBOpPEHA HAIJICKHOCT JIp)KaBHE apOMTpaxke, Koja je 3aKOHOM O MPHBPEIHUM cynoBuMma (wi. 105)
mpeTBopeHa y npuBpenHu cya. C 003upoM 1a Ko HaC OOIUTAMOHO TPABO jOII HUje OMII0 KOTU(PUKOBAHO,
U CyJOBH OIILTE HAJJICKHOCTH MOTIIH Cy IONHM Y CUTYallHjy Jia IPHUMERYjy paBuiia caipiaHa y y3aHcama.
Paznuka je Ouna y ToMe IITO Ce Y TOCTYIKY Mpei CYAOBHMA OIILITE HA/JIS)KHOCTH NPUMEHA y3aHCH HHje
MpeTnocTarsbaia, Beh je 0o moTpeOHO a CTpaHKe YroBOpe BUXOBY npuMmeny. Bua. Mwuom Hcakosuh,
Ilerap Wlypnan, Onwme y3ance 3a npomem pooom ¢ objamrbersuma u cyockom npaxcom, beorpan, 1960,
ctp. 8.

8 Hucy moBosbHH joraljaju Koju MpeCTaBIbajy PEOBHY I0jaBy, M0jaBy ¢ KOjOM Ce padyHa M KOja CIiajia y
HOpMajiaH TOK 30MBarba y JKMBOTY, Makap OWJIM CACBMM BaH KOHTpPOJIE YTOBOPHHX CTpaHa. HopmamHum
pa3BujambeM joraljaja pejeBaHTHHM 3a YTOBOPHH OJHOC CMAaTpajy C€ OHE CBAaKOIHEBHE M HEMHHOBHE
NPOMEHE KOje ce JelIaBajy YHyTap JIpYIITBEHO-EKOHOMCKOI CHCTeMa y KOMe yroBop ersuctupa. [lof
n3BaHpeaHe norahaje, 6e3 003Mpa Ha MOCIEANIIEC MO YTOBOPHH OJHOC, HE MOTY C€ TMOJBECTH HH jaorahaju
KOjH, ¢ 003MpOM Ha 00J1acT y KOjOj C€ YroBOp 3aKJbydyje M HCIyHhaBa, MPeCTaBIbajy yOOHUajeH! PU3UK 32
Ty Bpcty mocnoBa. Bum. Hesenko Mucura, Knaysyna rebus sic stantibus — Heku acmexTr ycioBa meHe
npumjene, IIpasna mucao, 6p. 9-10/1974, ctp. 39.

9 Bup. Ipecyma Bpxosror mpuspentor cyaa, Ci — 160/56 ox 22. ¢eGpyapa 1956. romune. Has. mpema
Munom Hcakosuh, Iletap Illypnan, Onwme ysauce 3a npomem pobom ¢ objausrberouma u CyOCKoM
npakcom, beorpan, 1960, ctp. 45.

%0 By, Ommrre y3aHce, y3aHca op. 55 cr. 1.
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OKOJIHOCTH KOj€ peMeTe YrOBOPHY PaBHOTEXY, NOK C€ TEK KacCHHje T'OBOPU O HHUXOBOM
yrunajy Ha yrosop.'®t Penaktopy y3aHCH HIUIH Cy 33 THM Ja 06e36e/e CHIYPHOCT MPAaBHOT
npomeTa. OBakBa TEXma je CACBUM DPa3yMJbHBa, jep Ou ce y yclIoBHMa HOBOT CHUCTEMa
CI1000THOT TOC/IOBama MPUBPEAHUX Cy0jeKaTa, OJJakKhuM Ipey3uMambeM 00aBe3a M KaCHUjUM
pacKuIameM WM U3MEHOM YroBOpa, MOTJIM TEMIKO YIPO3UTH MPUBPEIHH OJHOCH 3aCHOBAHH
na norosopuma.*® Tu jmorahaju mory 6urn Beoma pasmmunti. Kao useanpeonu dozahaju
300T KOjUX Ce MOXE TPaKUTH MU3MEHA WM PACKHUJ yrOBOpa CMaTpajy ce HapOYHUTO: MPUPOIHU
norahaju, Kao IITO Cy CyIIa, MOIUIaBa, 3¢MJBOTPEC; yIpaBHE Mepe, Kao IITO Cy 3a0paHa WiIn
OTpaHUYCH-E yYBO3a WM M3BO3a MM Jpyra OorpaHHuema MpoMera podoMm, MpoMeHa cHucTeMa
[IeHa, TIpOMEeHa Tapuda U MPOIMCAHUX 1I€Ha, MPOMEHAa CTaHAap/a; U €KOHOMCKE I0jaBe, Kao
IITO je M3Y3€THO HAIJIM M BEJIMKHU TaJ WM CKOK IeHa (Ommre y3aHce, y3aHca 0p. 56). OBu
norahjaji HaBeIeHM Cy camo mpuMepa pamm,’®> w3 dera ciemy ga U Apyru gorahjaju mMory
MPEJICTaB/baTH OCHOB 33 M3MEHY, OJHOCHO packuj yroBopa. Pamm ce o morahajuma koju
JOTyIIIe JIeNTyjy Ha UHTEpPECHY chepy YTOBOpHE CTpaHe, ajlH je IhUXOB U3BOP M3BaH me. To cy
norahaju ommTer 3Havaja, KOju UMajy IIKMpe JEjCTBO U Ha YHje HACTyIame moroleHa crpaHa
HEeMa yTHuaj.464 VY cnyyajy cmopa, cyn ueHu nga aum oapeheHu norahaj uma mpomHcaHu

4
KapakTep. o

! panmmma Kopaueuh Kymrpumosuh, Kimaysyma rebus sic stantibus mpema 3akoHy o 0GiHMrarmoHuM

oaHOCUMa, 300pHux padosa llpasnoe ¢haxynmema y Huwy, 6p. 19, 1979, ctp. 289.

2 Bpnera Kpysb, IIpomersere okonHOCMu u Y2080pHA 002080pHOCH (Hemo2yhHOCM ucnyrera, eua cuid,
xknaysyaa rebus sic stantibus), beorpan, 1967, ctp. 125.

“%% By, Hacros y3aHce Op. 56 OnmTHX y3aHCH.

464 Kenumup mantess, [jenoBame U3MHUjeHEHUX OKOJHOCTH Ha o0Ouratophe yrosope (HacraBak u3 Opoja 2),
Hawa 3axonumocm, 6p. 3 (cBubam-numnam)/1966, crp. 170. Moxe ce crora pehu na je mpehyrno
MOCTaBJbEH W YCIIOB Ja OHH Oymy ,.cmoibHu. Bum. Bpanko ITasemun, Clausula rebus sic stantibus
(mosuTHBHOIPaBHA perynatuBa), Hawa zakonumocm, op. 2 (Bembaua)/1980, ctp. 157.

%5 V Hammoj cy/acKkoj mpakcH HECY CMAaTpaHHM W3BAHDPEIHHM M HEIpPEABHUBMBEM J0orahjajuma HIIp.: HeH3aBambe
onoOpemba 3a ceuy myme (,,[Iponasai; Koju 3akjby4n YrOBOp O MPOJIaju OIPEBHOT PBETA Y OUEKUBaAKY J1a
he ox HaANEXKHOT AP)KABHOT OpraHa JoOuTH 000peme 3a cedy, Ma TO 0400peme N30CTane, He MOXe 300T
TOTra TPAXKUTH PACKUIakhe yroBopa 300T IPOMEHBEHNX OKOJIHOCTH... [Ipecyna BpxoBHor npuspeHor cya,
Ci—212/55 ox 19. maja 1955. roaune); ynpaBHa Mepa 4djd je JOMAIla] y BpeMe 3aKJbydeha yropopa 0uo
uneussectan ([Ipecyna Bpxosuor mpuBpeanor cyaa, Cin — 608/55 ox 28. maja 1957. roauHe); CHIKCHE
n3BO3HOT KoeduiujenTa (,,CHIKEemhe N3BO3HOT Koe(UIMjeHTa Ha CKPOoO, Kao (pMHATHH MPOU3BOI KOjH ce
nobuja mpepasoM KyKypys3a, HE... Jajeé OCHOBa KyIIly JAa TPaXH H3MEHY YroBOpa YHjHU je IpeaMeT
Kynornpoaaja kykypysa.“ Ilpecyma BpxosHor npuspeanor cyma, Cia — 290/58 onx 30. okroOpa 1958.
TO/IMHE); CMabHBabe KPEJUTa O CTpaHe OaHKe (,,... HE MPeAcTaBIba... Joralaj 300r kora OM Jy»KHUK MOTA0
TPaXHUTH M3MEHY WIN packuiame yrosopa.” Ilpecyna Bpxosror mpuspensor cynma, Cia — 41/55 ox 25.
(debpyapa 1955. ronune); omreheme hadbprke HacTano 300T eIeMEHTapHUX HETOro/a, YHje Cy MOCIeIHIe
Tpajane Hekonuko naHa (Pememe BpxosHor mpuBpeaHor cyna, Cin — 728/55 ox 31. oktobpa 1955. rogune);
3abpaHa cede JpBa M3Jara OJl CTpaHe HaJUIeKHOT YIIPaBHOT opraHa (,,HHje omniuTa yrnpaBHa mMepa‘, [Ipecyna
Bpxosror npuspensor cyna, Cin — 426/56 on 22. maja 1956. rogune); nmpupoaHe HETIOroie 300T KOjuX je
CMameH MPUHOC CeHa (,,ceM aKo je UCMopyKa yroBOpeHa UCKIbYUHBO ca MOJApYYja Koje je OuIIo 1o yaapom
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. 466
Huje noBosbHO 1a Cy ce mocie 3ak/bydemha YroBOpa OKOJHOCTH poMeHuse, — Beh Te

. 467 . . .
OKOJIHOCTH MOpajy UMaTH 3a CTPaHy IPOMNKCAHE MOCIEIULE,  KOJ€ CE HE CME]y CacTOjaTH y

468 .
HeMOryhHOCTH HCmymema obaBese. OmmuTuM y3aHcama Huje Ouia oapehena ¢duxcHa

tux Henoroaa®, Ilpecyna Bpxosuor mpuspenHor cyna, Ci — 175/56 on 18. jyna 1956. ronune); mpomeHe
IeHa pobe Ha TPXRUIMTY (,,IPECTaBIbajy HOpMaJIlaH PU3UK C KOjHIM CTpaHKE MOpajy padyHATH Y IIPOMETY
po6om*, TIpecyna Bpxosror mpuspennor cyma, Cia — 27/57 ox 15. ¢pebpyapa 1957. roguHe — mpomene
I[CHa, Ka0 €KOHOMCKa I10jaBa, a HE Kao IOCIEIUNA aKTa HAAJICKHOT JIP>KaBHOT OpraHa, MOTY C€ CMaTpaTH
M3BaHPEIHNM M HENPEIBUIJBUBUM Joral)ajeM camMo ako ce paadl O M3Y3eTHO HArJIOM M BEIMKOM Haxy WiH
CKOKY IIeHa Ha TP)KHUINTY); HEAOCTABJbAE BaroHa OJ CTpaHe jkeJe3HHIe (,,He cMarpa ce morahajem... Ha
OCHOBY KOTa OH IpoJaBall MOTao 3axTeBaTh packup yroopa“, Ilpecyma BpxoBror mpuBpenHor cyma, Ci —
376/57 on 17. jyna 1957. roauue); HeOCTATaK TPAHCIIOPTHOT CPEJCTBA Y KOME je MO YyroBOPY MpOJaBail
6uo ayxaun ucnopyuutu pody (IIpecyna Bpxosror npuspentor cyaa, Cin — 188/58 ox 21. pebpyapa 1958.
TOAIMHE); MaJ WM CKOK IIeHa IOJHONPHUBPEIHUX Mpou3Boja 300r ciador wiam nobpor mpuHOca (,,KOx
KYyIIOIIPO/aje ToJbONPUBPETHUX IPOU3BOA U3 HacTynajyhe xerse”, [Ipecyna BpxoBHOTr mpuBpeaHor cya,
Cn —509/58 ox 30. maja 1959. rogune). Ca apyre ctpaHe, ,,yBol)ere JeCEeTONOCTOTHOT TIOpe3a Ha MPOMET
cMaTpa ce U3BaHpeIHHM norahajem 300T Kora ce MOXKe TPaKUTH W3MeHa WK packuy yrosopa“. (IIpecyna
Bumier npuspensor cyna HP Xpsarcke, Cix — 107/55 ox 11. mapra 1955. rogune) Takole, ako cy mpeaMet
YroBopa IOJbONIPUBPEIHN TPOU3BOIM Ca OJpel)eHOT MoApydja, MpoAaBal MOXKe TPAXKHUTH PacKuI yroBopa
300T MPOMEHECHUX OKOJIHOCTH, aKO Cy KIMMAaTcKe INPHIHMKE OHeMoryhwie HBHXOB HOpPMalaH pa3Boj U
caspeBame. (Pememe Bpxosror npuspenuor cyaa, Cin — 863/57 on 14. maja 1958. roxune). (Has. mpema
Munom Wcakosuh, Ilerap lllypnan, Onwme ysauce 3a npomem pobom c objauirbersuma u CyOCKOM
npaxcom, beorpan, 1960, ctp. 45-48) ,.I1an 1ieHa CBHEba Ha TPIKUILTY 33 OKO 25% mpena3u HOpMaiaH PU3KUK
u 300T TOra ce cMaTpa Kao M3BaHpeJaH U HenpeaBuauB jnorahaj 300r Kora ce MOXKe 3aXTeBaTH M3MEHA WM
packun yroeopa.“ (IIpecyna Bpxosnor mpuspensor cyaa, Cia — 1532/70 ox 15. nenem6pa 1970. roaune.
Hag. mpema Hesenko Mucura, Knaysyma rebus sic stantibus — meku acrmextu ycioBa meHe MpuMjeHe,
Ilpasna mucao, 6p. 9-10/1974, ctp. 48. u 49) Anu, y npuHImy, ,,3aXTeB MPOJABIa Ja My KyIall [IaTH
IIeHy, Koja je 300r JoHeTe mpuBpenHe Mepe Beha ox yroBopeHe, HHje MPOTHBAH HAuyelly MOIITCHA U
casecHoctr.” Ilpecynma Bpxosror mpuBpensor cynma, Cix — 707/55 on 4. jyra 1956. rogure. Ha. mpema
Munom Wcakosuh, Ilerap lllypnan, Onwme y3auce 3a npomem pobom c objauirbersuma u CyOCKOM

npakcom, beorpan, 1960, ctp. 10.

4
% Nonaze y 003up, nakie, caMo ,,peBpatHuuke* okosHocTH (Pagmuna KoBauesuh, [IpoMemeHe OKOTHOCTH H

HAYeJI0 CABECHOCTH U MOIITeHwa, 360pHux [Ipasnoe haxyrimema y Huwy, 6p. 12, 1973, ctp. 287; [Iparoby6
Crojanosuh, Cagecnocm u nowmerse y npomemy, beorpan, 1973, ctp. 119), okoTHOCTH KOje Cy HAKHATHO
Hactymnuie (,,HOBe™) WIIM Cy ce NMPOMEHWIE Tocie 3aKbydera yroBopa. Y IPOTHBHOM He OM ce MOTIIIO
TOBOPHTH O ,,IPOMEHCHAM* OKOJIHOCTHMa. [lorpemniHa mpezacraBa jeqHe CTpaHE O OKOJHOCTUMA KOje Cy
II0CTOjalle Yy BpeMe 3aKkJbydeHa YyroBopa HE yTHUYE Ha HEroBO JIEjCTBO, OCUM aKO C€ MOXKE IOJIBECTH IT0]
mojam 3a0iyJe, IMITO je peryincaHo moceOHuM npaBmwimMma. YnHU ce na u yoynayhe y Hamem mpaBy TpeOa
CJISITUTH OBaj KJIACHYaH KOHILENT MpOMemeHnX okonHocTH. (Bua. Muoapar Muhosuh, Knaysyna rebus sic
stantibus — De lege lata u de lege ferenda, IIpasnu scusom, 6p. 11/2008, ctp. 450) EBenryainno, morohena
CTpaHa ce MOXKe M03BaTH Ha IpekoMepHo omrteheme (ounrienHa Hecpazmepa usmely obaBe3a yroBOpHUX
CTpaHa) U 3aXTE€BaTH MOHUIITEHE YyroBOpa aKko y BPeMe HEerOBOT 3aKJbyueha HHje 3Halla HUTHU je Mopaja
3HATH 3a TPaBy BPEAHOCT y3ajamHuX naBama (300, wi. 139). Nnak, 0BO mpaBuiio Temko he ce mpuMeHUTH
y TpaKcH Ha TpHUBpeHe CyOjeKTe, jep ce OHM Kao CBOjOM peloBHOM JenarHouhy OaBe mpoMeToM pode u
NpY>KambeM YCIyra, Ia ce He MOXKe CMaTpaTd [a 3a NpaBy BpPEJHOCT MPECcTaldja HUCY 3HAIW HHUTH CYy

MOpaJIi 3HATH.

87 By, y TOM CMHCITy petiethe Bpxoaor npuspensor cyaa Cin — 280/59 ox 7. meriem6pa 1959. romune. Has.

npema: Bophe Yobessuh, IIpomersene oxornocmu y npuspeonom u zpahanckom npaesy (clausula rebus sic
stantibus), beorpan, 1972, crp. 128. Hcro u Cnoboman Ileposuh, Packuj yrosopa 360r MpOMERmEHHX
OKOJIHOCTH M HAdyeJo NpaBHE CUTypHOCTH, Hayunu npeened, beorpan, 1974, ctp. 201. ¢n. 42; Cunsuja
ITerpuh, U3mjeHa wim packuj yroBopa 300T IPOMHUjEHEHUX OKOJTHOCTH MpeMa HOBOM 3aKOHY 0 0OBE3HUM
onHOcuMa, 360opnuk Ipasnoe paxyrimema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp. 134.

8y Tom cmuciy je u omnyka BpxoBHOT mpHBpeIHOTr cyaa y kojoj je inter alia HaBexewo: ,,Omuite y3aHce 3a
mpoMeT podoM Op. 55-59 He monase A0 MPHUMEHe, aKO Ce 3aXTeB 3a UCIYHEHEe yroBopa uMa oa0uTH 300r
TOTa IITO j& HBEroBo ucnymeme Hemoryhuo.* (Bua. [Ipecyna BpxosHor npuspegHor cyna, Cin — 283/59 ox
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IpaHMIla O/ICTYyNama OJ EKBHBAJCHTHOT OJIHOCA y3ajaMHUX JlaBama, Beh je JaT OKBUp Cyny,

2. moBeMbOpa 1959. romune. Has. nmpema HeBernko Mucura, Knaysyma rebus sic stantibus — sekn acmextn
yCIIOBa BeHE TpuMjeHe, [Ipasna mucao, 6p. 9-10/1974, ctp. 47) V y3ancu Op. 65 OmmTux y3aHCH pemaBa
ce cUTyanuja KaJ UCIyEkheme obaBese mocrtane HeMoryhe 300r Tora mITo Cy CiIydajeM Iporiajie CTBapH Koje
cy npeamet obasese. [lo mpaBmiTy, cirydajHa IpomacT CTBapH, Tj. IporacT 0e3 KpUBHIE AYy>KHUKA, ociobala
OyXKHHKa o0aBe3e Ja HCIyHH YroBop. Mehyrtum, oBoM y3aHcoM mpenBuha ce H3y3eTak y KOME ce
Iy’)KHUKOBa 00aBe3a HE racM Mako je cTBap ciydajHo mponaia. To he Outh oHma kax je mpeamer
JIy’>KHUKOBe o0aBe3e Mpejaja cTBapu Koja je oxpeleHa mo poay. AKO je TakBa CTBap Jy)KHUKY MpoIaja, OH
je Moxe HaOaBUTH Ha Jpyroj crpanu. Mnak, nyxHuk hie ce u oBae ocinoboautu ob6aBese, ako OU 1Ie0 poj
TaKkBe CTBapH rnpomao ciydajeM. Bun. Munom Hcakosuh, Ilerap llypnan, Onwme ysance 3a npomem
pobom ¢ objawrersuma u cyockom npaxcom, beorpan, 1960, ctp. 54. u 55.

»(1) Kax je nciymeme obaBese jenHe cTpaHe y JBOCTPaHOM YroBOpY TocTaiio Hemoryhe 300r doealiaja 3a koju
Huje 002060pHA HU jeOHA HU Opy2a CMPAHA, TaCH ce 1 00aBe3a JAPyre CTPaHe, a aKo je OBa HEIITO HCITyHUIIA
oJ1 cBoje o0aBe3e, MOXKe 3axTeBaTH Bpahame 1o npaBuinMa o Bpahamy creueHor 6e3 ocHoBa. (2) Y ciydajy
JICTUMIYHE HEMOTYRHOCTH HCITyBema 300T doealaja 3a Koju Huje 002060pHA HU jeOHA HU Opyea CMpaHd,
Jpyra CTpaHa MOXe PaCKUHYTH yrOBOpP aKo JCIUMHYHO HCIYHCHE HEe 0JIroBapa leHUM NoTpebama, HHaue
yroBOp OCTaje Ha CHa3W, a Jpyra cTpaHa MMa NpaBO Ja 3aXTeBa Cpa3MEpHO CMameme CBoje obaBese.
(ucrakao J. B.) (300, un. 137) ,(1) Kag je ucnymeme oOaBe3e jeqHe CTpaHE y OBOCTPAHOM YTOBOPY
mocraio HeMoryhe 300r doealaja 3a koju ooeoeapa opyea cmpana, HEHA 00aBe3a Ce racH, a OHa 3aJpKaBa
CBOje MOTPaKUBAE IIpeMa IPYroj CTPaHH, ¢ THM ILITO C€ CMambyje 3a OHOJIMKO KOJIMKO je OHa MOTIJIa IMaTh
KOPHCTH 011 ociobohema o comctBeHe obOaBese. (2) [Topen Tora, oHa je qy)KHA YCTYIHUTH IPYToj CTpaHU
cBa TpaBa Koja O mMMana mpeMa TpehnM TuImMa y Be3d ca MpeIMETOM CBoje 00aBe3e UHje je MCIyHemhe
mocrano Hemoryhe.* (ucrakao J. B.) (300, un. 138) ,,(1) ObaBe3a mpecraje Kaa lBeHO UCHYHBCHE ITOCTaHE
Hemoryhe ycnen oxonHocmu 3002 Kojux OyscHuk He odeogapa. (2) JyxHuK Tpeba a JOKaXKe OKOJHOCTH
KOje HCKJbYUYyjy HEroBy oAroBopHocT.” (uctakao J. B.) (300, un 354) ,JlyxHuk ce ociobaha
OJIFOBOPHOCTH 3a IITETY aKO OKaXKe Ja HUje MOTao J1a UCIIYHH CBOjy 00aBe3y, OJHOCHO Jia je 3aKacHHO ca
UCITyB-eHEM 00aBe3e 300T OKOIHOCTU HACMANUX NOCTe 3aK/bYHersa Y2080pa Koje Huje Mo2ao cnpedumi,
omxnonumu unu usbehu.” (ucrakao J. B.) (300, uwi. 263) IlpuinkoM peryiucama pacKuiama Wil U3MCHE
yroBopa 300 MPOMEHEHUX OKOJHOCTH ojpeljyje ce aa ce pacKku yroBopa HE MOXE 3aXTEBaTH aKo je
CTpaHa Koja ce I03MBa Ha NMPOMEH-CHE OKOJHOCTH Ouia OyicHa 04 y 8peme 3aK/byuera y2o80pa y3me y
003up me okorHOCmu Uy ux je moena uzoehu uiu cagraoamu. (300, ar. 133. ct. 2) be3 003upa konmka je
pasnrka u3mel)y HaBeleHUX (GopMmyanuja, pa3IuiUuTH U3Pa3d MOTY JOBECTH A0 Pa3IHYUTUX TyMadewma U
Pa3IHYNTUX pelie’ka y CyICKoj mpakcu. Pasmo3u 6u Tpebano ma Oyny jenHako ¢opmyircaHu, OWiIo aa je
UCIyBeHhe 00aBe3e MOCTaNo HeMoryhe WiM caMo TpeTepaHo OTEeXaHO. 3a pasiuKy OJ NPOMEHEHHX
OKOJIHOCTH, YMHHU Cc€ Ja je Yy 3aKoHy O OOJMIalMoOHMM OJHOCHMA y MOTJeNy ,,HeNpeIBUIJbUBOCTH Kao
KapaKTepUCTUKE ,,BUINIC CHJIC YCBOjeHA OOjeKTHBHA TeOpHja, KOja WMa y BHIy naoraljaje He3aBHCHE O
NaXkbe CTpaHa MpH 3akJbydewy yroopa. Tako je y cr. 1. win. 177, kojum ce perynuiie ocioboheme of
OJITOBOPHOCTH 32 IITETY O] OIIaCHE CTBAapH WJIM ONACcHE JIEJIATHOCTH, MPOIHUCAHO Jia ce MManal ocjobaha
OJITOBOPHOCTH aKO JOKa)K€ Jla LITeTa IOTHYE O]l HEKOT y3poKa KOjU Ce HaJla3u0 BaH CTBAapH, a 4YHje ce
JICJCTBO Huje Mo2no npedgudemu, HU w30ehnm wim oTkioHWTH. Wnm, Kox yroBopa o INpeBO3y CTBapH,
mpeaBUleHO je Ja MPeBO3MiIAIl OAroBapa 3a IYOWTaK Wi omrelielhe MOMMIBKEe KOju OM Ce JOTOMWIN O]
yaca nmpey3uMara 10 beHe Mpesiaje, OCHM aKo Cy IPOy3pOKOBaHHU palmboM OBIamINeHOT JIHIa, CBOjCTBUMA
MIOIIHMJBbKE, WM CTPAHUM Y3POLUMa KOJH CE HUCy Mo2au npedsudemu, HA n30ehu wim OTKIOHUTH (Wi. 671.
cT. 1). CnnyHO KOJX YroBOpa O OpPraHHM30Bakby IyTOBaka, OPraHU3aTOp NYTOBAaKka MOXKE OMYCTATH OJ
YroBopa, MOTITYHO WJIM JSIUMHUYHO, Oe3 00aBe3e Ha HaKHAIy IITETe, aKo Mpe MM 3a BpeMe H3BpIIaBamba
YroBOpa HACTyIle U3BaHPEIHE OKOJHOCTH Koje ce HUcy moeie npedsudemu, HA W30ehH WM OTKIOHHUTH, a
Koje Ou, /1a Cy 1ocTojaie y BpeMe 3aKbydeha YroBopa, MpeJcTaBibajie OlpaBlaH pasior 3a OpraHu3aropa
MyTOBama Ja yroBop He 3akbyud (wi. 878. ct. 1). Takohe, 3a pasnuky oj mpaBuia O pacKUIamy WU
W3MEHH YyroBopa 300T MPOMEHEHUX OKOJIHOCTH KOjuMa je mpenBul)eHa WHTEPBEHIIMja Cyna, W3MEHE Yy
porpamy myToBamba MOTY C€ BPIIMTH jeJHOCTPAHO CaMO aKo Cy IMPOY3POKOBaHE BAHPEIHUM OKOJIHOCTHMA
KOje OpraHu3aTop IyTOBama Huje mocao npedsudemu, m3dehm mmm otkiaoHutH (wi. 879. ct.1). Ilojam
,,BHIIA CHJIA“ C€ PA3JIMIUTO CXBATA0 y TMOjEIUHUM HAIMOHAIHHUM IpaBUMa, CXOJHO U3rpal)eHoj Mpakcu U
HCKYCTBY, 300T 4Yera je OLemEHO Ja OBaj M3pa3 y jeAHOOOpasHUM NpaBWIIMMa Tpeba 3aMEHHTH OIHMCHOM
neuHujoM. Y CcynmpoTHOM, Hieja yHH(UKanuje ,,yOM NpakTHdaH Aax™ Ha OBOM M3Y3€THO BaXKHOM
OCHOBY ociobohema o1 ogroBopHoctu. Bua. y Tom cmucity Mupko BacwbeBuh, Buma cuna n ciyuaj y
KEJIEe3HNYKOM TPAHCIOPTHOM IpaBy, [Ipuepedno-npasnu npupyynux, op. 9/1986, crp. 21.
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KOjH Y CBAKOM KOHKPETHOM CJIy4ajy Mopa Jia YTBP/H Jia JIU j€ Taj YCIIOB UcIykeH. [pu oreHn
Ja i1 je uCIymhemhe 00aBe3e 3a jelHy CTPaHy MOCTAJIO HPEemePaHo Omexdcano Wi 6m joj
HAHeI0 npemepano éenuxu zy6umak,"®® MeponaBaH je W I0BOJBAH PE3YITAT YrOBOPEHOT
nocna, a He eekar Koju OM TaKBO HCIYHEHE MMao Ha IIEJOKYITHO ITOCIOBAkE CTPaHe Koja
ce 03MBa Ha MPOMEreHe OKOMHOCTH. ' C IIpH TOMe, BOIH Ce padyHa O T3B. PEIOBHOM PH3HKY
Koju yroBop ozpehene Bpcre Hocu ca cobom.’’’ TIpema jeHOM CTAaHOBHIITY, ,,[IPETEPAHO
BEJIMKM T'yOMTaK MOXKE HAacTaTH HE caMO OHJa KaJa je OCTBapeHa pealu3alija Mama Of
CTBapHO YJIOKCHUX CPEJCTaBa, Tj. Kaja ce TyOH M JIe0 COIICTBEHE MMOBHHE, HETO M OHJa KaJa
Ce KOJl HEKOT Toclia He TMOCTUTHE HUKAaKBa JOOWT Wako je Owia mpensuleHa, WM Kanaa
MOCTUTHYTa JOOUT WM3HOCH Mame HEro IITO je NpeABH)EHO ako je /10 yMamema I00UTH
JIONIIO yCrie| W3BaHpeAHUX norahaja koju ce mucy Mormu mpemsuaern™.’’? IlocraBma ce

IMUTAkC Ida JIU CC HCOCTBAPCHA ,Z[O6I/IT MOKE€ YBCK CMaTpaTu NpEeTEpaHO BECIIMKUM FY6I/ITKOM n

HE craja Ju Taj ,,[YyOUTaKk y HOpMalaH MOCJIOBHM PH3HMK. be3ycioBHa mprMeHa HaBEJCHOT

469 . . .
JloBoJsbaH je, nakie, jenad of 1Ba yciuoBa. He Mopajy 6utn ucnymena 06a. A, Kako y IIPUBPEIH TOTOBO CBE

3aBUCH O/l €KOHOMCKE padyHHIe, Tako he ce y mpakcw ,lIpeTepaHa OTeXaHOCT Hajuemhe CBECTH Ha
HOBYAaHU TryOuTak. Mmak, TEOpPHjCKH, OHM HHCY IOTIYHO H3jenHadeHH. OTEXaHOCT HCIYHEHa MOXKE
MIPEACTaBJbATH M MCUXHWYKA MOTemKoha 3a TyXKHHKA, HIP. HACTYName Mpe] jaBHOIINY HENOCPEIHO HAKOH
cmpta 6muckor suna. Bun. Crojan Luroj, Yiora kayse y aclieKTHMa HaKHaJle yTOBOpHE IITETe, y: Yeosopu
v meljynapoonoj mpzosunu I, beorpan, 1987, ctp. 28.

0 [IItaBuine, Hama cyacka mpakca JOMyIITA M 1A CE LEHH CaMo PE3yJNTaT je[He eTane MPaBHOT MOCIa, aKo je
ped o myrorpajaom yroBopy. Bua. IIpecyma Bpxosror npuspenHor cyna, Cix — 290/58 ox 30. okTobpa
1958. romguue. Hap. mpema Mmnom Hcakosuh, Ilerap lypman, Onwme y3auce 3a npomem pobom c
objawrersuma u cyockom npaxcom, beorpam, 1960, crtp. 46; Xemmmup [mammess, [ljenoBame
HM3MUjEHCHAX OKOJIHOCTH Ha obOmuratopue yroope (HacrtaBak w3 Opoja 2), Hawa zaxonumocm, 0p. 3
(cBubam-nmumnam)/1966, crp. 174. Yu. J. Dalhuisen, Dalhuisen on Transnational, Comparative,
Commercial, Financial and Trade Law, Fourth edition, Volume 2, Contract and Movable Property Law,
Oxford and Portland, Oregon, 2010, crp. 110. Has. mpema Daniel Girsberger, Paulius Zapolskis,
Fundamental  Alteration of the Contractual Equilibrium under Hardship  Exemption,
Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 132.

41 Pasmuka HacTana ycle[ HOBHX EKOHOMCKHX HHCTPYMEHATAa y OJHOCY HA YKYIAaH HPHXOX OCTBAPEH y
UCIIyHEehY YyroBopa a koja uzHocu 1 1o 2%, npeacTaBiba HOpMallaH PH3HMK TYXKHOIa Kao n3Bohada u He
MOJKE ce 00jEKTHBHO CMAaTpaTH mperepano BeiaukuM ryoutkom.” (IIpecyna Bpxosuor npuspenHor cyna, Ci
— 356/61 on 13. mapra 1961. roaune) ,,IloBehame nena Hemto ucnoa 4% o YKyIHO YroBOpEHE IieHE
rpaljema, He IMpeia3d TPaHUIle HOPMAJTHOI PH3WKA IOCIOBama y rpaljeBUHAPCTBY, Ta] puU3uK Tpeba aa
cHocu u3Bohau pagosa.” (Ilpecyna Bumer npuspenuor cyna Xpsarcke, Cn — 107/55 ox 11. mapra 1955.
ronune) ,IloBehame ctome mopesa Ha mpomeT on 15% Ha 25%, nakne 3a 10% Buie, mpeacTaBjba KOJ
yroeopa o n3Bolemy pajsoBa NpeTepaHo BEIMKH T'yOHTaK ako OM TyXKmial kao m3Bohad pazgoBa Mopao Ja
CHOCH HaBezeHy mopecky pa3nuky.” (IIpecyma BpxoBror mpuBpemnor cyaa, Ci — 1126/56 ox 29. jaryapa
1957. ronune) Has. npema bnaxa B. Mapkosuh, Packun 1 m3mMeHa yroeopa o zeiry 300T MPOMEHEHUX
OKOJHOCTH, [Ipasnu scusom, 6p. 10-12/1988, ctp. 1779. u 1780. Huje cBejeqHo HA KOjOj TauKu JHHHjE O
MIPOM3BOJIHMX TPOILIKOBA, MPEKO YKYIHOT IIpUX0Ja J0 JOOUTH Jienyje MpoMeHa OKOJIHOCTH. Tako, Hmp.,
noBehame rmopesa Ha IPOMeT (10J1aTy BPEIHOCT) M MUHHMAJIHE IIEHE pajia 3a UCTY CTOIly Helie nMaTH 1cTo
3HaYewe, jep MpBo mpeacTaBiba Behe ontepeheme.

472 IIpecyna BpxosHor npuspenHor cyna, Ci — 502/58 on 15. dpebpyapa 1958. rogune. Has. npema bnaxa B.
Mapxkosuh, Packun u m3meHa yroBopa o ey 300T MPOMEHEHUX OKOJHOCTH, [Ipasnu owcusom, Op. 10-
12/1988, crp. 1779.
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CTaBa JOBOJWIA OW JI0 YEeCTOT OJCTYMama OJ AYKHOCTH HCIyHEeHma o0aBesa, mTo O 3a
HOCJICAMILy UMaj0 MpPaBHY HECUTYPHOCT Yy YroBOpHHM ojHOocuma. OcHM TOra, HE camo
rpaMaTHYKUM, HETO U JIOTHYKUM TyMadyeeM, HEeIOCTH3ambe NTOOUTH OWIo OM Beoma TEIIKO
MOJIBECTH TIOJ] 110jaM T'YOHUTKa, Ka0 M YCKIJIQJWTH Ca CMHCJIOM OBOT IIPaBHOT MpaBWIIa, MpemMa
KOMe ToroljeHy cTpaHy Tpeba 3alITUTHTH CaMO O NPemepaHo eiuko2 TyOUTKa, IpU YeMy
Tpe6a BOXUTH padyHa W O HHTEPECHMa APyre cTpaHe.”’

CrpaHa He MOXE TPOKUTH HM3MEHY WM PACKHU] YyroBopa 300r NpoMeHeHUX
OKOJIHOCTH KOje Cy HACTyNuJie M0 MCTeKy poka oapel)eHor 3a mcnymeme meHEe 00aBese
(Omre y3amce, y3anca 6p. 55. cr. 2).*"* IpermocraBka 3a npuMeHy oBe ozpexnbe je aa je
CTpaHa y JOIbM OATOBOpPHA 300T Kallllherha C M3BPIICHEM CBOje 00aBese, Ma je MpaBHIIaH
CTaB Cyja Jia ,,aK0 je YyrOBOPHA CTpaHa 3amajia y JOIibY 0e3 CBOje KPUBHIIC 3aXTEB 3a PACKH]T

MO3KE C€ MOJHETH, jep He OM OUJI0 OMpaBaaHO Jja pU3HK CHOCH OHAj KOju je 0e3 CBOje KpUBUIIE

473 Kemumup HImanuess, Hekonuko npobiema kiaysyne ,,rebus sic stantibus® y cynckoj npakcu, Ilpuspeda u
npaso, 6p. 11 (HoBeMOap)/1971, ctp. 23. u 24.

474 IIpaBHIIHO je CTAHOBHMILTE APYTOCTENECHOT CY/a Ja Kynall Hije y 00aBe3y Ja IIaTH oBiamheHoM mpoaasiy
ayromoOumia Behy meHy 3a ayroMoOWJI O] yrOBOpeHe Kaja a0 mosehama I1eHa fohe yciien MpOMemeHHX
OKOJTHOCTH TOCIIe UCTeKa poKa opeljeHOr 3a HCIymeme mpoaaBueBe obaBese o mcmopyim. ([Ipecyna
BpxosHor cyna Jyrocnasuje, Pe 3612/64 ox 18. ¢pebpyapa 1965. ronune. Has. mpema Cino6onan [leposwuh,
Packu yroBopa 300r MPOMEHEHUX OKOIHOCTH M Ha4eJo MpaBHe CUTypHOCTH, Hayunu npeened, beorparn,
1974, ctp. 202. ¢u. 46) ,,Omryka HaIIE)KHOT OpraHa O TOBUIICKHY IIeHa poOe TOHETa IO HCTEKY
YrOBOPEHOT POKa HCIIOpPYyKe, HUje M3BaHpedaH jnoraljaj — ympaBHa mepa — Ha OCHOBY Kora Ou ce Moria
TPAXHUTH M3MEHA WM PACKH] yroBopa 360r npomemenux okonaHoctu.” (IIpecyna BpxoBHOr mpuBpeaHor
cyma, Cit — 50/55 ox 10. debpyapa 1955. rogune. Has. npema Musiorn Mcakoruh, [Terap llypnan, Onwme
y3ance 3a npomem pobom ¢ obOjawrversuma u cyockom npakcom, beorpan, 1960, ctp. 45) T'oroBo
HCHTUYHA onpenda caapxana je y cT. 3. wi. 133. 3akoHa o obnuraimonuMm omuocuMa. Kamga yroBopHe
CTpaHe M3BpIle CBOje 00aBe3e y TPEHYTKY 3aKJby4eHa YroBOpa WM y KPaTKOM POKY HaKOH TOTa, IHTAaHbe
yTHUIIaja IPOMEHEHUX OKOJIHOCTHU C€ 110 IPUPOAM CTBAPH U He IOCTaBiba. Mako ce M3pHyuTo HEe HABOJM Ja
n3mely TpeHyTKa 3akJbydera yroBopa U J0CIeNIOCTH 00aBe3e Mopa nocrojatu oapelenu nepruos BpeMeHa,
U3 TpaBuJiIa J1a Ce CTPaHa He MOXKE MMO3UBATH HA MPOMEHCHE OKOJHOCTH KOj€ CY HACTYIIMIIE M0 UCTEKY pOKa
ozpeljeHor 3a HCHymheme heHe 00aBe3e, MPOUCTHYE J1a C€ PACKUJL WM U3MEHA YyroBopa 300T MPOMEHEHUX
OKOJIHOCTH MOXE TPXHUTH CaMO KOJ OHHMX YroBOpa KOJ KOjUX C€ BpeMe 3aK/bydela He MoKiama ca
BPEMEHOM HErOBOT UCIyHheha. Mel)yTuM, Kaia ce HCIymeme yroBopa MpoCTUpe y JyKEeM BPEeMEHCKOM
nepuoy, 6e3 003upa Jia ik Ce CACTOjH y Npeay3uMarby caMo jeHOT, BPEMEHCKH KOHTHHYHUPAHOT aKTa, UITN
Yy CYKIIECHBHOM IIOHaBJbalhy HCTOT aKTa y ojpeleHHM BpPEMEHCKMM pa3maiMa, MOryhHOCT MmpoMeHe
OKOJIHOCTH je yBeKk mpucyTHa. OcuM yroBopa ca TpajHHMM M3BpIICHEM 00aBe3a, MpaBHia O M3MEHH WM
packuaamy yroBopa 300T MPOMEHEHHUX OKOJIHOCTH MOTY ce NMPUMEHHTH W KOJ| YrOBOpa ca TPEHYTHHM
U3BpLICHEM 00aBe3a ako je HHXOBO HCIYHheHhe MOAM(UKOBAHO YCIOBOM WM pokoM. W y 3BaHMYHOM
komerntapy UNIDROIT Hauyena 3a mel)ynapoaHe TProBUHCKE yrOBOpE € yKa3yje 1a ce MpaBuia Kojuma ce
perynuire hardship curyanmja pemoBHO NpHMEYjy Ha YroBOpe ca AyrOpOYHHM Tmpecrtanujama. To je
pa3ymibnBo, Beh u 300T MojeMHUX yClIOBa MPHUMEHE MpaBmiIa, Kao IITO je Ha MPHUMeEp, YCIOB J1a TPOMEHE
HHCY MOTJIe OUTH pa3yMHO y3eTe Y 003up IPHIMKOM 3aKJbydyeHa YyroBopa, WTOo ce, yriaBHOM, pele poraha
y OHOCY Ha MPOMEHE JI0 KOjHX 0Ja3U HEMOCPEIHO MOocie 3akbyuerma yropopa. Bua. [penpar Llynejuh,
WHCTHTYT NPOMEHEHUX OKOJHOCTH Y HOBHM HM3BOpHMa Mel)yHapOIHOT MpUBpEOHOr mpasa, [Ipaso u
npuspeoa, 6p. 7-8/1995, crp. 4. u 5.
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3amao y ;[oufby“.475 JenHa o1 BOKHUX MPaBHUX MOCIIEANIIA JOIEHE CACTOjU C€ Y MOOIITPABABY

Jy’)KHUKOBE OJITOBOPHOCTH 32 MyroBaHy YMHUIOY. [[y’)KHUK Yy JOIEHM 32 KOjy OJroBapa ayryje
CBOjy 00aBe3y 101 3HAaTHO TeKUM ycioBuMa. KoHKpeTHO, OH npey3uMa Ha ceOe rapaHiujy 1a

he cBojy o06aBe3y mpema MoBEpUOIlY UCITYHUTH Y CBAaKOM CJIyqajy.476

JIly’KHUK MOpa CHOCHUTHU
HETraTHBHE MOCIEANIIC CBOjE NOIbE, jep Ja je 00aBe3y HCIYHHO OJIarOBpEMEHO, MTPOMEH-ECHE
OKOJIHOCTH He OM Hu nenosane.’’’ JIyKHHK OArOBapa W 3a JACAMMHYHY HIMA MOTIYHY
HEeMOTyhHOCT HCHyHelha MU ako Ty HEMOTYNHOCT HHje CKPUBHUO aKO je HACTyNuiIa Iocie
HETOBOT JIOJacKa y JIOIbY, 3a KOjy 0;[1"0Bapa478 (300, un. 262. cr. 4).479 Kana crpane
HAKHA/HO CIIOpPa3yMHO MPOJYXE POK 3a HCIymeme o0aBe3a, ma y MehyBpeMeHy, on
NPBOOUTHO YrOBOPEHOT JI0 MCTEKa HOBOT POKA, HACTYIE MPOMEHEHE OKOJHOCTH, MOXE Ce
3axXTeBaTH PACKUJ WM U3MEHA YroBOpa MO TOM OCHOBy.48O J10BOJBHO je J1a ce OBO OJIHOCH Ha
o0aBe3y cTpaHe KoOja c€ MO3MBa Ha MPOMEHEHE OKOJHOCTH, a He M Ha o0aBe3y apyre

481
crpane.*®

*"® Pememe BpxosHor mpuspeaHor cyma, Cim — 280/59 ox 7. meuembpa 1959. roamme. Has. npema Jlanuia
[Tomnos, IIpomMemeHe OKOTHOCTH U OCIO0Oheme 0 OArOBOPHOCTH (BHILIA CHIIa) KOJI YrOBOpa O IMPOJaju
pobe, 36oprux Mamuye cpncke 3a opywmeene Hayke, 6p. 80 (1986), ctp. 76.

78 Jakos Pampmmmh, Jlomma Kao MPaBHO peleBaHTHA YHE-CHHIA KOJ YLOBOPHHX ObIHramuja, 360pHuk padosa
Ipasno-exonomckoe paxyrmema y Huwy, 0p. 2, 1963, ctp. 29. Bumre o moumu Kymma, OJHOCHO MPoAaBIia
Bua. Butomup Ilonosuh, /Joymwa kynya koo kynonpooajuux y2oeopa y npuepedu, TOKTOPCKa TUCEPTAIIH]ja,
Beorpan, 1991; Butomup Ilomosuh, Joymwa npodasya ca ucnopykom pobe, bama Jlyka, 2000.

T Ako G ce mpaBmIO O aejcTBY moBepmoueBe jpomme (300, wi. 326), Koje ce cacTojH y NpeKHmamy
HETaTHBHUX IOCIIeIUIa JOIkHE Ay)KHHUKA 3a yOyayhe, aHaIOTHO NPUMEHMIIO Ha OBaj CIydaj, Ay>KHHUK OH ce
MOTrao MO3BaTH Ha OKOJIHOCTH KOje Cy ce MPOMEHHIIE HAKOH INTO je MMOBepuial Aomiao y aoumy. (Bua.
Cuieyja Ilerpuh, M3mjena nim packuj yropopa 300T MPOMHjEHEHUX OKOJHOCTU MPEeMa HOBOM 3aKOHY O
00Be3HUM onmHOcuMa, 36opnuk IIpasnoz gpaxyrmema Cseyuunuwma y Pujeyu, 6p. 1/2007, ctp. 136. ¢H.
115) ,,Kax xymair Kpo3 Jy:ke BpeMe He TpaXkH MCIOPYKY po0e, a 3a TO BpeMe ILieHa Te pode 3HATHO CKOYH,
Mopa ce y3eTu Ja Ou Ouio MPOTUBHO HAYENy MOIITEHa M CAaBECHOCTH ako Ou ce Kymily oMoryhmio aa
mocje Tako Ayror hyrama TpaXu HCIYHBEHE yropopa IMOJ YCIOBHMMa MoBMIIeHHMX IeHa. Ilpecyna
BpxosHor npuBpentor cyna, Cin — 81/56 ox 28. ¢ebpyapa 1956. romune. Has. nmpema Musom Vcakosuh,
Herap Wlypnan, Onwme y3ance 3a npomem pobom ¢ objaureersuma u cyockom npakcom, beorpan, 1960,

crp. 10.

47 : .
8 Jlyxuuk ce ocmobalja OArOBOPHOCTH 3a INTETy aKO OKAXe Ja HHje MOrao ja WCIyHH CBOjy 0GaBesy,

OJHOCHO Ja je 3aKaCHHO ca HCIyE:CeHeM 00aBe3e 300T OKOJIIHOCTH HACTalHUX IIOCIe 3aKJbydema yroBopa
KOje HHje MOTao CIIPeYUTH, OTKIOHUTH Wik n3oehu. 300, wr. 263.

9 Amn ce myxHEK ocio6Galja 0rOBOPHOCTH 3a IITETy aKo JOKaXKe 1a OM CTBap Koja je NpeaMeT obaBese
CJIy4ajHO MpoIajia u Ja je OH CBOjy obaBe3y Ha Bpeme uciynuo. 300, . 262. ct. 5.

480 IIpecyna Bpxosuor mpuBpemnor cyma Cm — 788/59 om 20. jyma 1959. romume. HaB. mpema: Mummom
Ucaxosuh, Ilerap lllypnan, Onwme y3ance 3a npomem pobom ¢ ofjaurversuma U CYOCKOM HPAKCOM,
Beorpan, 1960, ctp. 46. cro n bopuc Busnep, Komenmap 3axona o o66e3num (obaueayuonum) oonocuma,
kmwuea 1, 3arped, 1978, crp. 532; Mapko byphesuh, Komenrap y3 unan 133, y: Komenmap 3axona o
obauzayuonum oonocuma, Krwuea npea, rnaBHu penakrop: Crnoboxan Ileposuh, beorpan, 1995, crp. 261;
Pagmuna Kosauesnh Kymrpumosuh, Kiaysymaa rebus sic stantibus mpema 3akoHy o 0OGIHranuoHdUM
oaHOCUMa, 300pHux padosa Ilpasnoe ¢haxynmema y Huwy, 6p. 19, 1979, ctp. 301.

8! Cuneuja Terpuh, W3Mjena wix packKug yroBopa 360T IPOMHjEHEHHX OKONHOCTH IIPEMa HOBOM 3aKOHY O
00Be3HMM otHOCUMA, 30opHuK [Ipasnoz paxynmema Ceeyyunuwima y Pujeyu, 6p. 1/2007, ctp. 137. u 138.
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3axTeB 3a WM3MEHY WM pacKuj] yropopa Ouhe OCHOBaH caMO aKo MPOMEHEHE
OKOJIHOCTH jOII YBEK ITOCTOj€ Y BpeM€e HErOBOT MOJHOIICHA U aKO CE MOXKE OYEKUBATH Jia he
TpajaTu W yoyayhe, y mepuoay KOju je IpaBHO pejieBaHTaH 3a KOHKpeTaH yroBop. OBo HHje
U3PUYUTO TIPOIHCAHO, AT CE 10 MIPUPOJIU CTBAPH IMOJIpasyMeBa. Pa3yMHO je OueKnuBaTH Jia ce
cTpane Hehe Mo3uBaTH Ha OBaj MPABHU MHCTUTYT aKO Cy MPECTaie OCHOBHE MPETIIOCTaBKE 32
CTOBY IPHMEHY. %2

CrpaHa Koja je y MNPHUCYCTBY IPOMEHCHHX OKOJHOCTH W3BpIIMIAa 00aBe3y o
JIOCIIEJIOCTH CarjacHO YroBOpY HE MOXKE IO HCHYHEHhY 3aXTeBaTH W3MEHY WM PacKH]

483 .
Moxe ce cMaTpaTtyu U fa C€ OHA Ha OB4d) HAYUH

YroBOPA, jep Ce YTOBOP HCIYHECHEM Yracuo.
OJIpeKJIa MO3MBaka Ha TPOMEHEHE OKOTHOCTH. AKO OH jOj c€ JI03BOJIHIIO J]a 3aXTEB UCTAKHE
HAKHAJ/IHO, MOTJIH OM OUTH 030MJbHO HApPYIIICHH ONPABJaHH UHTEPECH JIPYTe CTpaHe, Koja je y
100poj BepH MPUMUIIA UCTTYEHECHE Kao ,Z[e(bI/IHI/ITI/IBHO.484

Ha noctojame npoMemeHnX OKOJIHOCTHU CYJ] HE TTa3H MO0 CITY)KO€HOj AY)KHOCTH, Beh nx
y3UMa y 0G3Mp Camo 10 NPeIory 3aHHTepecoBaHe crpane.’® 3axTeB 3a pacKumame Hid
U3MEHY YroBopa 300T IPOMEHECHUX OKOJIHOCTH MOXeE ce McTahm y BHIYy NPHUTOBOpa HIIU
HpOTI/IBTy)K6e.486 3axTeB 3a MOBUILEHE IeHe pode, Koje je HacTajo 300r MPOMEHEHUX
OKOJHOCTH, CaipXH y CebM MpeiIor 3a W3MeHy yropopa y ToM mormexy.” 36or
MIPOMEHEHUX OKOJTHOCTH MOT'Y C€ M3MEHUTH OHE 0Jipei0e yroBopa Ha Koje je norahaj yruiao,
Kao IITO Cy 0JIpe10e O IICHU, KOJUYHUHU TPEJMETa, BUCHHU JIPYTHX 00aBe3a, BpEMEHY, MECTY,
HAa4YMHY HCIYHCHha YroBOpa, MM ce MOXe oApenuTu Hemto apyro (OmmTe y3aHce, y3aHca

Op. 57). Jlakse, ©3MeHe HUCY OIpaHUYEHE caMO Ha O0MM YMHH0€. 3aXTeB 3a H3MEHY yroBOpa

MOTY OIIpaBJaTH JEJUHO OKOJIHOCTH KOj€ Cy HEMOCPEIHO IMOBE3aHe ca KYMJbEHOM poboM. Y

2 panmuna Kopauesuh Kymrpumosuh, Kiaysyma rebus sic stantibus nmpema 3akoHy o 0GiMrarmoHuM

oaHOCUMa, 300pHux padosa llpasnoe ¢haxynmema y Huwy, 6p. 19, 1979, ctp. 301.
*8 TIpecyna Bpxosror npuspesor cyaa Ci — 449/58 ox 10. jyna 1959. romue. Hag. mpema Bophe YoGessuh,

Ipomersene oxonnocmu y npuepednom u epahancrkom npagy (clausula rebus sic stantibus), beorpax, 1972,
crp. 128.

Mapko Byphesuh, Komenrap y3 wian 133, y: Komenmap 3axona o obnueayuonum 00HOCUMA, Kibued nped,
rnaBHE penakrop: Cnobonan [leposuhi, beorpan, 1995, crp. 262.

484

485 IIpecyna BpxoeHor mpuspensor cyma, Cin — 40/55 on 18. jamyapa 1955. roguue. Hae. mpema Musiomnr
Ucakosuh, Iletap Ilypnan, Onwme y3ance 3a npomem podom ¢ objauurerpouma U CyOCKOM NPAKCOM,
Beorpan, 1960, ctp. 45.

486 IIpecyna BpxosHor mnpuspeanor cyma, Cm — 522/55 ox 14. jyna 1956. roagmne. Has. mpema Muom
Ucaxosuh, Ilerap lllypnan, Onwme y3ance 3a npomem pobom ¢ oOjawitbersuma U CyOCKOM HPAKCOM,
Beorpan, 1960, ctp. 45.

el IIpecyna BpxoBHor mpuspenHor cyzaa, Cia — 719/58 on 3. ¢ebpyapa 1959. rogune. Has. npema Musor
Ucaxosuh, Ilerap lllypnan, Onwme y3ance 3a npomem pobom ¢ objauireersuma U CyOCKOM HPAKCOM,
Beorpan, 1960, ctp. 46.
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TOM CMHUCIY j€ OJJIy4eHO Jla Kymnai HHje oBJamheH a TpaKh M3MEHY YroBopa y MOTJIEIy
1eHe pode, Koja je KyIubeHa Yy MIJbY mpepajne y oapehern GuHaIHu TPOU3BO/, MIPH YEMY Ce
MOXe yIOTpeOUTH U Yy IpyTe CBpXe, 300T Tora mro je (PMHAIHOM IIPOU3BO/Y IIEHA TAKO I1aja,
na Om mpepagoM poOe Kymail MpEeTpreo MPEeTepaHO BEIUKH TyOWTak, jep He Ou Omiio
OTIpaB/IaHO Ja Ce TIOCIOBHHU PU3UK Y BE3U Ca MPOU3BOAKBOM (PMHAIHOT MPOU3BO/Ia pedany Ha
nposasa.*®

W3meHa u packuz yroBopa Owim cy npenBul)eHr Kao aaTepHaTUBHA ITpaBHA CPEJICTBA,
npu yemy ce u3 Gopmyrnanuje yance Op. 55 cr. 1. Moxe 3akJby4HTH J1a jé U3MEHH yroBopa
Jata mpenHocT. 300T MPOMEHEHUX OKOTHOCTH MOTJIO C€ TPAXKUTH ,,/ia ¢e YITOBOpP H3MeHHU
unu yak u packune* (ucrakao J. B.). Ommre y3aHce HacToje a ce yroBop OAPXKHU Ha CHA3u
THME IIITO Ta ,,pajfje Memajy Hero packuaajy”. Haueno pacta sunt servanda ce moaudukyje,
y CMHCIIY Ja HHj€ TOJIHMKO BaYKHO J[a CE€ MCITYHH TaYHO OHO IITO j€ YTOBOPEHO, KOJIMKO Ja ce
YrOBOPHH OJHOC CadyBa, 1A MAKap U II0 LeHy Heke m3Mene. "> MeljyTnm, ca THM ce He hue
JOCTICTHO JIO Kpaja, jep Cy HACyNpoT MHTEpecuMa MoroheHe CTpaHe W HACTOjalbhMa Ja ce
yrOBOp OJpKM Ha CHa3W MHTEPECH Jpyre CTpaHe. YKOJIMKO C€ YTHUIA] NPOMEHEHHX
OKOJIHOCTH MOpa y3eTH y 003up, CyI0MHa YroBOpa ,,JIeXKH y pyKaMa IPOTHBHE CTPaHE.

IIpaBa npoTuBHe cTpaHe OWia Cy pa3IMyYMTa, 3aBUCHO OJl TOTA IITA j€ 3aXTEBAHO.
Kan je jeqHa crpaHa Tpaxxuiia U3MEHY yroBopa, JApyra CTpaHa je MOTjia OJlyCTaTh OJI yroBopa,
y KOM CJIy4ajy ce cMaTpajio a yroBop HUje Hu Ouo 3akspydeH (Oniute y3aHce, y3aHca Op. 58
ct. 1). Huje joj ce Morao HaMeTHYTH YroBOp ¢ U3MEHEHUM CaJlp’KajeM MPOTHUB HEHE BOJBE.
300r Tora je oHa nMajia MOryhHocCT J1a 6e3 oOpa3noxema U3jaBu Ja OAycTaje 0l yroBopa, pu
YyeMy CTpaHa Koja je TpaKujia KeroBy U3MEHY HU Ha KOjU HauyUH HHj€ MOIJIa YTULIATH J1a ce
YroBOp OAPXH Ha CHa3u. Y JPYroMm cllydajy, MpOTHBHA CTpPaHa je MOIJIa TPaXHUTHU Jla ce
YrOBOp OJIP’)KM Ha CHAa3u y HM3MEHEHO] CAApPXKMHU KOjy je Mopana mnpeioxuTd (Omnmre
y3aHce, y3aHca Op. 58 ct. 2). Ako cTpaHa Koja je Tpakuiia pacKuj1 yroBopa He Ou MpHUXBaTHiIa
MPEIOKEHY M3MEHY YTOBOPHUX ojpenada, yroBop caMHM THM HE OM H3ryOHO MpaBHY
BO)XHOCT, T1a jeé O 3aXTeBUMa W TPEAJo3MMa CTpaHaka oIIy4unBao cyia. OBakBO pemieme
3aCHUBA C€ Ha Hauely jeAHAKOCTH. [I[pOMEHOM OKOJIHOCTH YIpOKEHU Cy MHTEpECU jeIHe

CTpPaHE, MbeTI/IM, HU3MCHOM WJIA paCKUJIOM YroBopa MoOry ouTu HOBpChCHI/I HHTECpCCU ApPyre

8 TIpecyma Bpxosmor mpuspemsor cyma, Ci — 303/58 ox 19. jyma 1958. romume. Hap. mpema Muutou
Ucakosuh, Iletap Illypnan, Onwme y3ance 3a npomem podoom ¢ objauurerpouma U CyOCKOM NPAKCOM,
Beorpan, 1960, ctp. 48.

* Huxona Gavella, Clausula rebus sic stantibus y mamem mnpaBy, Odsjemnux, 6p. 10-12 (mucroman-
npocunamn)/ 1965, ctp. 258.
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cTpane. 300T Tora je OCTaBJbEHO CYAy Ja, BoJehu pauyHa O OKOJHOCTHMA CBAKOT KOHKPETHOT
cllydaja, ouTyds xohe I ce yroBop H3MEHHTH HIIM paCKHHYTH.

[IpomemeHe OKOJIHOCTH HE cycrneHayjy yroop. Ctpana koja je omnamrheHa jma
3axTeBa M3MCHY WJIM PAcKH]J YyroBOpa HE MOXE IPECTaTH Jla W3BpIlIaBa CBOje o0aBese, aiu
Tpeba /1a CBOj 3aXTeB CAONIUTH APYroj CTPAHU YHM je J03HAJA 1a Cy TAKBE OKOJHOCTH
HacTynuJe. Y IPOTUBHOM, HE T'yOM MpaBoO Ha U3MEHY MJIM PAacKU[ yroBopa, Beh oarosapa 3a
MTETy KOjy je Apyra CTpaHa TpeTprieia 300r Tora IITO joj 3aXTeB HHUje OMO Ha BpeMe
caorren (Omure y3auce, ysaunca 6p. 59).*" Cymruna oBor npasmia je xa apyra crpana He
TPIX aKO HE MOPA, WIX JIa HE TPIHX BHILE HETO IITO MOPA, HO IITO jé Y KOHKPETHOM CIy4ajy
Hy*kHO. CHTYpHOCT TpPrOBHHCKOT IpOMETa 3axTeBa O cTpaHa jnga ce wmelhycoOHo
OnaroBpeMeHo oOaBelnTaBajy o gorahajuma Koju cy of yTHIaja Ha UCHYHEHE yroBopa.
ObaBe3a y3ajaMHOT O0aBellITaBalkba 3aCHUBA CE€ Ha JIY’)KHOCTH CTpaHa Jla C€ Y OCTBapUBaBY
npaBa u o0aBe3a W3 YrOBOPHOI OJHOCA TPHUAPKaBajy Hauela CaBECHOCTH U TOIITEHA.
Hamepa na ce Tpaku M3MeHa WIM PAacKH] YroBOpa MpPEICTaBJba OKOJIHOCT KOja 3aaupe y
NUTAalkE TOCTOjalba CaMOI' YroBOpa, OJHOCHO HETOBOT IPAaBHOI JigjcTBa, 300r dera je
U3pUYNUTO TMIPOIMHKCAaHA TY>KHOCT oOaBelTaBamka O HOj. 3axTeB Ja ce HoTHudUKaluja
HACTYyIamka MPOMEHEHNX OKOJIHOCTH YYMHH OIMAax CpadyyHaT je Ha TO Jia Ce IPYroj CTpaHH
omoryhu mpeny3umame Mepa MOTPEOHUX 3a 3alITUTY HEHUX IMpaBa M MPaBOM 3alITHheHux
untepeca. Cmucao obaBeze moroheHe crpaHe aa Ipyry crpaHy oOaBeCTH O HaMepH Jia
3axTeBa M3MEHY WMJIM pacKuj] yroBopa Moxe OMTH M Ja ce JApyra cTpaHa IOJCTaKHE Ha
MIOHOBHE MPETOBOPE WJIM Jia TPEJIOKH TOHOBHE TPEroBope KojumMa OW ce JO0nuio J0
criopasyMHOT peiersa.'®? Meljyrnm, apyra crpaHa Hema 3aKOHCKY 06aBesy ja mperosapa,
HUTH TakBy o0aBe3y MMa CTpaHa Koja je moroleHa mpoMeHoM okojHocTH. Ctora mpaBHa

nocjeaunua HEMoOKpeTakba MperoBopa HE MOKE outu AYKHOCT [1a C€ HAJOKHAAW HITCTA.

0 Cro6onan ITeposuh, Packum yrosopa 3060T mpoMemEHNX OKOJHOCTH M HA4eJo MpaBHE CUTYPHOCTH, Hayunu
npezned, beorpan, 1974, ctp. 203.

! By, Opnnyka CaBesne napxaBHe apoutpaxe, C — 3503/48 ox 29. janyapa 1949. ronune; [Ipecyna BpxosHor
npuBpeaHor cyna, Ci — 1126/56 ox 29. janyapa 1957. ronune; Pememe BpxoBHor npuspeaHor cyna, Ci —
51/56 on 31. jyma 1957. rogune. Has. mpema Munom Wcakosuh, Ilerap Lllypnan, Onwme ysauce 3a
npomem pobom ¢ objamreruma u cyockom npaxkcom, beorpan, 1960, ctp. 49. 'oToBo naeHTHYHA o/ipenda
caapkana je y wi. 134. 3akoHa o0 00JIUraifiOHUM OJTHOCHMA.

%92 Bun. Mapxko Byphesuh, M3mene yroopa, Ilpaso u npuspeda, 6p. 4-6/2018, ctp. 642.

123



5.3. 3aK0H 0 00JTUTAIIMOHUM OTHOCHUMA

Y Ckunu 3a 3aKOHUK O o0JMranijama u yropopuma (Jajbe y TEKCTY: Cxkura)*® 6uo

. 494 .
je npeaBuheHO /1a aKko mociie 3aK/byderhba YroBOpa HacTyle OKOJIHOCTU — KOj€ C€ HUCY MOTJIe

493 . .
Muxanno KoucrautuHosuh, Obaucayuje u yeosopu: Crkuya 3a 3axonux o obaueayujama u y2080puma,

Beorpan, 1969. Nako je Ouma camo He3BaHWYAH NpenHAIpT Oyayher 3akoHHKa, 32 KOjU Taxa HHUje OHIIO
M3BECHO HU Ja ju he yommre 6uté noHeT, Ckulia je mocie 00jaBJbHBama MMaja BHIISCTPYKH yTHUIlA] Ha
pa3Boj mpaBa kox Hac. C jemHe cTpaHe, NpencTaBJbajia jeé IParoleHy OCHOBY 3a He(OopManHy, aiu
CYIITHHCKY, JaBHY pacIipaBy U 3a pag Ha (GOpMyJHcamy 3aKOHCKOI' TEKCTa, JOK CY, ¢ Ipyre CTpaHe, uaeje
n3noxeHe y CKulM yTunaie aa gohe 1o mpoMeHa y IpaBHUM CXBaTalbHMa O MHOTUM ITUTakbUMa y TEOPHjH
u cyackoj npakcu. (Bun. Muoapar B. Opmuh, 3axsyuerne yeosopa, beorpan, 1993, crp. 56; Bume o paxy
Ha ycBajamby 3aKoHa 0 o0nuraioHnM oxHocumMa Bul. Patomup CnujenueBuh, EBonynnja Hactanka 3akoHa
0 00JUranMoHUM OJHOCUMA, [Ipashu scusom, 6p. 10-12/1988, ctp. 1429-1448) CymoBu cy NpHMEHUBATNA
Cxkuity, pasyme ce, He Kao 3aKoH, Beh Kao M3BOp NpaBHUX MpaBuia. Tako cMO MPUCYCTBOBAIH CBOjEBPCHOM
(heHOMEHY aHTHIMITUpPAHE MPUMEHE 3aKOHA KOjU je 0o y craky HedopMmanHor mpenHanpTa. (Cioboman
[eporuh, Jlecer roanHa npruMeHe U HENPUMEHe 3aKoHa O OOJIUrallMOHUM OJHOCUMA, [IpasHu dicusom, Op.
10-12/1988, crp. XXXII) I'maBHu meo MaTepujaia 3a 3aKOHHMK y3€T je W3 HAIIer MPaBHOT JXHBOTA,
NPBEHCTBEHO U3 cyxacke mpakce. OH je oOpahuBan u mpeHeceH y wiaHoBe Ckume, ¢ THM jAa je OMiIo U
oncrynama. To cy MaXxoM CiIy4ajeBH Y KOjHMa Ce IMpakca BOJBHO HIIM HEBOJHHO JpiKalla PAaHUjUX HPaBHUX
NpaBmIIa, a Koja Cy U Y 3aKOHOJABCTBY M Y TEOPHjU HAITyLITeHA W 3aMebeHa IpyruM. Haima nmpaBHa npakca
HUje Omia jeanHN M3BOP KOjH je cinykuo 3a mpany Ckuie. Y ®oj ce Hamasu ¥ Behu Opoj mo3ajMumna w3
yropenHor npasa. OHe cy mpey3eTe TaMo IJie je OLCHEHO 1a Cy Yy YIOPeIHOM MpaBy HEeKa MUTama U3 OB
o0acTy pelleHa Ha HAYWH KOjU BHIIE O/roBapa norpebama MpakTHYHOT KMBOTA HETO Hallla cTapa MpaBHA
npaBwia. Kax rox je wsrienano Aa je Tako HaljeHa jacHa u mperu3Ha (opmysa, OHE Cy Mpey3uMaHe y
00JIMKY KOjU UMajy y OpUrHHainy. TUM MOBOIOM MOTPEOHO je moaByhH f1a ce HHje TEXKIIO OPUTHHATHOCTU
y CBaKOM IOTJICAY M 10 cBaky meHy. OCHOBHA CBpxa Imocja Ouia je ma ce, HAKOH CTyIHje Ielie MaTepuje,
¢dopmynuury mpaBuia Kojuma he Outu ypeljeHn oOnuranuoHM OJHOCHM Ha HayMH KOjU Ou HajOoJbe
0/IrOBapao HamwuM npuwinkama. [loceOHO ce HMCTHUy Mo3ajMuIle M3 JBejy MeljyHapoIHHX KOHBCHIHja
YCBOjEHUX Ha JAUIUIOMATCKOj KoH(MepeHuju y Xary 1964. rogune: KoHBeHIHje 0 jeqHOOOpa3HOM 3aKOHY O
3aKJbydely YroBopa O MeljyHapomHOj TpOJAAju TEIEeCHHX MOKPETHHX cTBapu U KoHBeHIMje O
jemHooOpa3HOM 3aKOHY O Mel)yHapomHOj Hpoaaju TeNeCHHX IOKpeTHHX cTBapH. Kpo3 ucty mnpusmy
ImocMaTpaHe Cy U OpojHe IpaBHE TEOpHje Y YIIOPETHOM IpaBy W MpaBHO] Haylw yommre. CBe je To paheHo
0e3 nkakBor mpenyoehema wm yHanpen m3abpane gorme. MaTepujan y3eT U3 pa3HHX H3BOpa HHje MOTao
outn ymnotpebsbeH yBek Oe3 mpepane. Ilo3ajmuiie je Babaiao yckimagutu mel)y coOOM M ca OCHOBHHM
(oHJIOM Halller npaBa M CBE CIUTH y XapMOHHYHY IIEJIMHY Ca COIICTBEHOM (H3MOHOMHUjOM. MuXauio
Koncrautunosuh, Obaueayuje u yeosopu: Crkuya 3a 3axonux o obaueayujama u yeosopuma, beorpan,
1969, IIperxoane HamoMeHe, cTp. 7. U 8.

% M3pa3 ,,0KOTHOCT®, KOjH je KacHHje Npey3eT 3aKOHOM O OOIHTAIMOHHM OJHOCHMA, HE MOXE Ce
ITOWCTOBETUTH Ca paHHje KOpUITheHUM Ha3HBOM ,jorahaj“. Peu ,nmorahaj* ynmotpebipaBa ce u y 3akoHy O
00NUTalMOHUM OZIHOCUMA, HIp. y wi. 137. (HemoryhHOCT Mcnymema), IpH YeMy HHUje M3BECHO JAa JIn
HAMEPHO HHje ymoTpeO/beH UCTH M3pPa3 WX je TO MPOIYCT y peakiuju u yckiahusamy Tekcra. (Y. Wi
263. Ocnobohemwe nyxHuka oj oaroBopHoctd) Ilojam ,,0KONHOCT je enacTUYHHUjU U CaAPXKAjHO IIUPH U
00yXBaTHHjU O] MOjMa ,0rahaj”, mTo je 3HaYajHO Kaja ce UMajy y BHIY BEOMa Pa3jiUuUTH CIIydajeBH
MIPOMEHCHUX OKOJIHOCTH 10 KOjux Moke mohu. Y 3aKkoHy O 0OJIMTaliMOHUM OJHOCHMA HAjIpe ce TOBOPH O
yTUIAjy KOjU MPOMEH-CHE OKOJHOCTH BpIIE Ha WCIYHEHE YroBOpa, a MOCPEJHO O TOME KakBe Cy TO
oKkoIHOCTH. To je cuTyaluja y Kojoj ce CTpaHa Hamuia, 0e3 003upa Ha HBEH Y3pOK, a KOjy HHje Omiia qyKHa
Jla y BpeMe 3aKJbyuera y3Me y 003up, HUTH jy je Moria u3behu mim caBnazaTi. AKIEHAT je HA TPOMEHH
NIPWIINKA KOje Cy IocTojale Y BpeMe 3aKkjbyderha YroBOpa, Ha YMILCHHUIIH J1a j& CTAhE y BPEME HCIYHEHha
OuTHO nIpyrauuje, a He Ha qorahajy Koju je To Ipoy3pokoBao. Moxe ce, CTora, cMaTpaTd ONpaBJaHUM IITO
y 300 nucy, Hu exempli gratia, HaBeneHe OKOJIHOCTH Koje ajy MOTrylHOCT MOrol)eHoj cTpaHu jaa 3axTeBa
packuz yrosopa. lbuxoBo Habpajame HuKaza He MOXe Ja OyJe HMOTIyHO, TOceOHO Kajla ce MMa y BHIY Ja
pa3Boj TEXHHUKE, Ka0 W pa3Boj APYIITBA YOIIITE, CTBapa HOBE ONMACHOCTU M PU3UKE KOjU MOTY Ja IHOroje
obaBesy wim nyxHuka. Hemoryhe je TakcatmBHO mx Habpojaté M matu AepuHMIM]y Koja Om Ownia
HCTOBPEMEHO W OMINTa W Tpenu3Ha. To je ycTaHOBa KOjy He Kapakrtepwuime humerus clausus. Tlpu tome
Tpeba UMaTu y BUJY | Jia jelHa UCTa OKOJHOCT He MOpa YBEK UMaTH ,,0cinodahajyhe nejctBo. Cyn ce 360r
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MPEIBUJIETH, a KOj€ OTEKaBajy UCITYIeHhe 00aBe3e jeIHEe CTPaHE Y TOj MEPH, J1a j€ OUUTIICTHO
Jla YrOBOp BHILIE HE OJrOBapa OUYEKMBAKBbMMa CTpaHAa YrOBOPHHIA, M Ja OW MO ONIITeM
MUIILJbEHY OWIIO HEMPAaBUYHO OJIPIKATH T'a HA CHA3M TAKBOT KaKaB je, Cy/ MOXE Ha 3aXTEB T
ctpade packunytu yrosop (wi. 103. cr. 1). Cyn Hehe packuHyTH yroBOp ako Japyra cCTpaHa
NpUCTaHe Ja ce oaromapajyhm ycioBu yroopa mpaBuyHO m3mene (wi. 103. ct. 2). Axo
U3pEKHEe packui, cya he Ha 3aXTeB JIpyre CTpaHe OCYIUTH CTpPaHy Koja ra je 3axTeBalia Ja
HaKHAAW JPYroj CTpaHHM IMpaBHYaH A€o MTeTe Kojy Tpmu 30or Tora (wi. 103. cr. 3). Ilpu
OJUTYyYMBamky O pacCKUIamy YroBOpa, OJHOCHO O HErOBO] PEBHU3UjH, CYI CE PYKOBOIU
HaveIuMa MomrTeHor caoopahaja, Bogehu paduyHa Hapoyumo o WAIBY YrOBOpa, O HOPMAITHOM
PHU3UKY KOJ YroBOpa T€ BPCTE, O OMNINTEM HHTEpeCy, Ka0 U O MHTEpecHuMa jeIHE U Jpyre
crpane (wi. 104).

Kao mro ce Buau, y Ckuiu ce He naje KBanudukaiuja OKOJHOCTH 300T KOJjUX je
UCIIYHCHE YTOBOpA JIOBENICHO y MUTame. Buie ce He TOBOPH O ,,u3BaHpEeTHUM Jorahajuma
KOjU ce HUCY Moriu npeasuaetu™. Takohe, ymecTo KpuTeprjyma Jia je HCIymhemhe o0aBese 3a
JeIHy CTpaHy IOCTall0 NpemepaHo OmedcaHo WIA Aa OU joj HAHENO NpemepaHo Geruxu
2ybumaxk, KOpucTu ce hopMmynanuja ga je UCIymheme 00aBe3e jeIHE CTPaHe 0meHCcano y moj
Mepu 0a je ouuenedno™ da yeosop suuie He 00208apa OUEKUBARUMA CIPAHA YeOBOPHUYA U
96

. 4
oa bu no onwimem MUUL/BERDY ouno Henpasu4dHo odpofcamu 2d HA CHA3U mdakeoz Kaxkase je.

OBu kpurepujymu npuxBaheHu cy kacHuje u y Hanpry 3akoHa o olOiuraunujama u

TOTa HaJla3u y JIEJIMKATHOM I10JI0Ka]y Npolekyjylin cBaku citydaj moHaoco0. Y neny Teopuje ce HCTHYEe Ja
BHIIIC HHj€ HYXHO JIa OKOJIHOCTH Ha KOje Ce MO3HMBa MOroljeHa cTpaHa Mopa KapaKTepHCaTH eKCTEPHOPHOCT,
IITO je ACIMMUYHO MOTKPEIUBEHO M CYACKOM IpakcoM. Tako je y jeaHOM Cilydajy pacrpaBibaHO Aa JIK
eMOIIMOHAIHA TPEOCETJHUBOCT KOja CIpedaBa CTPaHKY Ja Ce MPUIAroJW HOBOj CPEOUHH Y MECTy
CTyupama Moxe 1a Oyje pasJior 3a packuj yropopa o miahamy mmkonapune. Cya je 01010 3axXTeB, ajiu He
ca 00pa3okKemeM Jla Ce paad O OKOJHOCTH Koja ce He OM MOorja y3eTd y oO3up y OKBHPY HPaBHOT
HHCTUTYTA MPOMEHEHUX OKOJHOCTH, Beh 300r uumbeHHIle J1a je OKOJIHOCT MOCTOjalia y BpeMe 3aKJbyuerha
yroBopa. Bun. Bpxosuu cyx Pemybnmke Xpearcke, PeB — 2084/91 ox 21. memembpa 1991. ronune. Has.
npema CunBuja Ilerpuh, M3Mjena wim packun yroBopa 300r MPOMHjEHEHUX OKOJIHOCTH IpeMa HOBOM

3akoHy 0 00BE3HHM onHOCUMa, 300pHuk [lpasuoe axyrimema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp.
133-134. ¢n. 104.

%% KaKko je 0BO BPIIO OCETIHHBO MUTAKLE, jep MOCTOjH MOTYHHOCT YeCTHX HEONpaBIAHNX 03UBAMA HA PA3THIHTE
IIPOMEHE OKOJIHOCTH, YHoTpeba u3pasa ,,04MIJIeHO MMa BEJIHKY NPakTH4Hy BpexHoCT. Hbume je cya
YIO30pPEH J1a U3 YTBP)EHOT YNI-EHUYHOT CTamba MPOIUCaHe MOCIEANIIE MOPajy OUTH jaCHO BUAJBHBE.

% TIpema peunma mpod. Komcraurtmrosnha, OCHOBHA MICA0 NMpH cacTaBibamy Ckuie ,,0Mia je xa ce 3a
MHOTOOpOjHAa W Pa3HOBPCHAa, a HYeCTO BPJIO CJIOKEHA MNHTamka W3 O0JacTH YrOBOPHUX U JAPYTHUX
00IMranoHNX OJJHOCA, KOja Cce CBaKOJHEBHO I0CTaBJbajy y Mpakcu, Hal)y pewera koja 6u ucmospemero
buna npasuyna u Hajoowe odzosapana nompebama npakmuunoz dcusoma™. (ucrakao J. B.) Muxawmio
Koncrantunosuh, Obauecayuje u yeoseopu: Cxuya 3a 3axonux o obaucayujama u yeosopuma, beorpan,
1969, YBonne HanioMene, c1p. 7.
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yTOBOpI/IMa.497 Hamprom, Mehytum, HUje OMO M3PUUUTO TIOHOBJHEH YCIIOB Jia C€ OKOJIHOCTH
KOj€ HACTyIle TOCJe 3aKJbydema yroBopa Hucy moeie npeosudemu, Beh ce mpemnarana
HETraTUBHO (opMylncaHa ojapenda Ja ce packKu] YroBopa He MOKe 3aXTeBaTH aKo je
CTPaHa KOja ce MO3MBAa HA NMPOMEH-eHe OKOJHOCTH Ouna 0yyicHa 0a y epeme 3aKapyuersd
y2060pa y3me y oo3up me oxonnocmu® unu ux je mozna uzdehu unu cagnadamu,**® 1o
yeMy ce TekcT Hampra pasnukyje u ox ONIITUX y3aHCH 332 IPOMET PoOOM M JOTaHallhe
cyncke npakce. Konmko roa 6uia tTanana pasnuka udmely oBux ¢gopmyrianuja, HECIIOPHO je
na nocroju.’® Mako ce y Aely TeOpHje MHCIHIO [a Ce NPEUIOKCHHM pELICEHEM HE

501 .
yIOBOJbABA Yy MOTIIYHOCTH 3aXTEBY MPABHE CUTYPHOCTH,” ~ OHO je mpuxBaheHO y 3akoHy O

¥ Cno6onan Teposuh, Packua yrosopa 360r NPOMEHEHUX OKONHOCTH H HAYEIO MpaBHE CUTYpHOCTH, Hayunu
npeeneo, beorpan, 1974, ctp. 204.

%% Opaj yci0B ce IPBEHCTBEHO OXHOCH HA MOcIeauue gorahjaja Koju je Mpoy3poKoBao MPOMEHY MOoXKaja
CTpaHe, ¥ He MOpa YKJby4yrnBatu cam gorahaj. Moryhe je na je ctpana Ouia AyXHa J1a y BpeMe 3aKJbyucrha
yroBopa y3Me y 003up Taj gorahaj, anu ako Cy HBEeroBe IOCIEINIIE IO BPCTH, CTEIIEHY, 00UMY WM Tpajamy
Onie pasyMHO HETIPEABHIJBHBE, MOXKE C€ IOIYCTUTH MO3MBAKEC HAa TakBe OKOIHOCTH. CTOra je pememe
3aKkoHa 0 OOJUranMOHUM OJHOCHMA Y KOME C€ TOBOPH O ,,HEPEIBUIJBUBOCTH  OKOJIHOCTH, a He jorabaja,
6ospe y omHOCY Ha pemiere OnmrTux y3aHcu. Moryhe je m a Cy ce TOKOM IIPEroBOpa YCIOBH MEHAIIN
MIPWINYHO CIOPO, Y CKJIaLy ca OYeKHBamHUMa CTpaHa, 0e3 Ha3Hake Ja he mompuMuTH Opyradujy TOK, Aa Ou
ce IocIIe 3aKJbydera YyroBopa oajeaHoM apamarndHo m3MeHund. (CwBuja Ilerpuh, M3MjeHa wmu packun
yroBopa 300T IPOMHjEHEHUX OKOJHOCTH MpeMa HOBOM 3aKOHY O OOBE3HHMM OIHOCHMA, 30opHuk IIpasHnoe
¢axynimema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp. 141; Jlparan Ilasuh, V3BpriaBame yroBOpHHX
obaBe3a y ycJIOBMMa NMPOMEH-EHUX OKOJIHOCTH — MHQIanuja kao pas3ior 3a pacKuI WK U3MEHY yroBopa,
Ipasnu scusom, 6p. 9-10/1993, ctp. 1206. Bun. takohe Principles, Definitions and Model Rules of
European Private Law: Draft Common Frame of Reference (DCFR), Prepared by the Study Group on a
European Civil Code and the Research Group on the Existing EC Private Law (Acquis Group), Edited by
Christian von Bar, Eric Clive and Hans Schulte-Nélke, and Hugh Beale, Johnny Herre, Jérdme Huet, Peter
Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul, Anna Veneziano and Fryderyk Zoll, mozxexn
mpaemio |1l — 1:110 ct. 3(0): myxHUK HHje Y TO BpeMe [Kaaa je ob6aBe3a HacTayia] y3eo y 003up, HUTH ce
MOTJIO Pa3yMHO OUEKHBATH /1 je y3Me Yy 003up, mozyfinocm uiu pasmepy Te IpoMeHe okoHocTH.) Tako ce
y JUTEpaTypu HaBOIYM MpUMEp yroBopa 3akibydeHor 1914. rommHe Ha mepuon on 60 romuna. M30ujame
pata, Tj. HEKOJIMKO paToBa, OWJIO je MPEABHIJBHUBO, &M HUXOBO MPOAYKEHO TPajame, Kao U MPOIMOPIHje
BUXOBHX MOCIIEANIIA, CBAKAKO, CE HE MOTY cMarpart TakBuma. (Buz. Joseph M. Perillo, Force Majeure and
Hardship Under the UNIDROIT Principles of Internationals Commercial Contracts, Tulane Journal of
International and Comparative Law, Volume 5, Spring 1997, crp. 17) Mehyrum, ,unmeHuna ga cy
MIPOTIMCH HaJUISKHOT JIPXKABHOT OpraHa o leHama Beh y BpeMe 3akJbydera YyroBopa OCTaBJballd CyMBbY Y
NOTJIely OIcera HXOBE NMPHMEHE, HE MOXE OMTH OCHOB 3a pacKHuAame WM W3MEHy YroBopa 300r
npoMemeHnX okoHocTh . [Ipecyma BpxoBHor mpuBpenHor cyna, Cin — 608/55 ox 28. jyna 1957. ronune.
Hag. mpema Muomr Mcakosuh, Ilerap Illypnan, Onwme ysance 3a npomem pobom ¢ objawrserouma u
cyockom npaxcom, beorpan, 1960, crp. 46.

4 . .

% OBo mpaBmIO TpenCTaBIba KOHKPETH3AIN]y HAYeNa CABECHOCTH M TOIITEHa KOjUM Ce He J03BOJbaBa Ja Ce
CTpaHa 1M03MBa Ha OHE OKOJHOCTH YHjU j€ YTHIQ] HA YrOBOP MOTIJIA CIPEYUTH Ja je MOCTYyIMajla ¢ HaXKmbOoM
KOja ce y IpaBHOM MPOMETY OJ1 Fhe 3aXTeBa.

%0 Karapuna Jonosuh Bojuh, . IIpoMemete okomHoCTH y mipaken gomahux cynosa, IIpaso u npuspeda, 6p. 4-
6/2018, ctp. 677.

%01 Co6oman [eposuh, Packix yroBopa 360r IPOMEEHIX OKOJNHOCTH W HAYEIIO TPaBHE CHIYpHOCTH, Hayunu
npezneo, beorpan, 1974, ctp. 204. u 205.
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502
OOJIMTallMOHUM OJHOCHUMA.

Bbume ce crmeaw KOHIENMIMja AHTJIOCAKCOHCKE JOKTPUHE
ocyjehema yroropa, kKoja je Jo1mia 10 u3paxaja u 'y MehyHapoJHIUM KOHBEHIIHjaMa y 00JIacT!
npomaje poGe.’® Ilpema 3akoHy O OGJIMTALMOHMM OJHOCHMA HE OU CE MODAIO PAXUTH O
HETPE/IBUIJBUBUM, T1a HU O HenpenBuheHuM okonHocThMa. CTpaHa Koja ce Ha BUX M03UBa
MOTJIa UX je ¥ TPEIBUICTH, ali j€ YjeHO MOTJia CMaTpaTH Ja UX HHje ITy)KHA Y3eTH y 003Hp,
jep Hehe yTHUIAaTH HA WCIYHEHE yroBopa Wi aa he OuTu y cTamy Ja uX W30erHe wWiu
caByiazia. AKO je y3 CBe TO IPH 3aKJby4CHy YroBOpa MOCTYIaja ¢ MaXHOM K0ja ce y IPOMETY
3axTeBa y OJAroBapajyhoj BpcTH OOJMrallMOHUX OJIHOCA, MOrja OW Ja 3axTeBa PacKHU/I
yrosopa.”® TToTpe6HO je OLEHHUTH [a I je CTpaHa Koja Ce I03HBA Ha IPOMEbEHE OKOIHOCTH,
Cc 003UpoM Ha IYyKHO TIO3HABAWkHE IPYIITBCHHX, CKOHOMCKAX M TPXKHUIIHUX MPHIUKA,

3aKOHUTOCTH, KPCTamba, TeH,Z[eHI_II/Ija pa3B0ja U NIpOMCEHA y MPEAMETHUM OJHOCHMA, MOpaJia

505 :
O4YCKHMBATH A4 he one HACTYIIUTHU IIOCJIC 3aKJbydCHa YIOBOpaA. YKO0IUKO Je oAroBop

%02 Cnyorcoenu muem CPOPJ, 6p. 29/78, 39/85, 45/89 — omnyka YCI u 57/89; Cayorcoenu aucm CPJ, 6p. 31/93; u
Cnyocoenu tucm CLT, 6p. 1/2003 — YcTaBHa noBesba.

%03 TIpaBmio je y HEIITO M3MEIEHOM OOJIHKY Mpey3eTo W3 JeIHOOGPasHOr 3aKoHA O MehyHapomHOj Tpojaji
TENECHHUX TOKPETHHUX cTBapH. [Ipema wi. 74, ,Kkan jeaHa cTpaHa He W3BPIIM HEKY O] CBOjHX 00aBe3a, OHa
Hehe OMTH OIrOBOpHA 32 TO HEU3BPIUCHE aKO JOKAXE Ja je A0 HEU3BPIICHA AOIUIO 300T OKOJIHOCTH KOje,
npeMa HaMepH CTpaHa YrOBOPHHIA y BpeMe 3aKjbydeHha YroBopa, OHA HHje OWmia JIy)XKHa HU Ja y3Me y
003up, HH Ja M30ErHe WM caBiala; y HEAOCTaTKy HaMepe CTpaHa YrOBOpHHMIIA, Tpeba MCIUTATH Koje Ou
HaMepe PeJOBHO MMaja pa3yMHa JIMI[a UCTUX CBOjCTaBa KaJa O ce Hallia Yy WACHTHYHO] CUTyaluju.” 3a
pa3uKy O CBOT y30pa, y 3aKOHY O OOJMIallMOHMM OJHOCHUMAa HHje KOHKPETH30BaHO Jla T€ OKOJHOCTH
3aBUCE O] HaMepe CTpaHa MpU 3aKJbydely YroBopa, OJHOCHO HaMepe pasyMHHMX Juua. Bun. Ttakohe
Kongrennuja YH o yroBopuma o meljynapoaHoj mpoaaju pode, €wi. 79. ct. 1.

%% Yak n kama crpaHa Koja ce TO3MBA HA NPOMEH-CHE OKOJIHOCTH HHje OWia Ty)KHA [a Y BpeMe 3aKbyderba
yroBopa y3Me y 003Mp Te OKOJHOCTH, Hehe Mohu Jja 3axTeBa packuj yroBopa ako Hx je Moria uzbefiu uiu
casradamu. be3 003upa Ha Moryhe je3uuke HemoyMmuIle, Tpebda cMaTpaTy 1a OBU H3pPa3yd HUCY CHHOHUMH.
3akoHe Tpeba MucaTu U TYMA4uTH TaKo Ja CBaka yrmoTpedsbeHa ped uMa mocedan cmucao. 360r Tora Tpeda
3aKJbY4YHMTH I ¥ OBU M3pa3H MMajy IMOCEOHO 3HAUEHE U JIa HUje y MUTalky OeCroTpeOHO TOMUIamhe peyu.
Panu ce 0 ,,HEOTKIOBUBOCTU® M CaMHUX HACTYIEIMX OKOJHOCTH M BHBHUXOBUX mnociuenuna. [Ipuxsahen je
KyMmylaTuBHH npuctyn. Haume, y oxapehieHuM ciydajeBMMa NpOMEHa OKOJHOCTH Ce€ He MOe u3dehu
MPEBEHTUBHUM, OJHOCHO TMPOAKTUBHMM Mepama, ajid C€ 3aTO OHAa MOXKE CaBJIaJaTH, y CMHUCIY
npeay3nuMara ajJTepHATUBHUX Mepa KojiuMa fie ce OTKIIOHUTHU HhEeH YTHUIa] Ha M3BPIIEHe yroBopa. buno 6u
Yy CYINPOTHOCTH Ca HAuYeJIOM CABECHOCTH U TOIITEeHa aKo OU Ce PACKH][ YrOBOpa MOTao 3aXTEBATH H TMOPE]
TOra IITO CTpaHa Koja ce MO3MBa Ha MPOMEHEHE OKOJHOCTH HUje Mpeiy3eiia CBE MITO C€ Off e Pa3yMHO
MOTJIO OYEKHBATH KaKo OM CIpeyusia Jia OKOJIHOCTH, OJIHOCHO KbMXOBE TOCIEIUIIE HACTYIIC MK JONPUHEA
Ja Oyny Mame Hero mro uHade jecy. Jla nu je crpaHa mo2ra ja u30erHe WM CcaBiajga HpPOMEHEHE
OKOJIHOCTH 3aBUCH OJ] MaXKe ca KOjOM je My)KHa Jia MOCTyna y M3BplIaBamky 00aBe3a M OCTBapUBAMY
IpaBa, a Koja OMeT 3aBHCH OJ oAroBapajyhie Bpcre oOnMranuoHux ofHOca (Maxma nobpor momalivHa,
naxcmha T00por MpUBpEeAHNKa, Maxma 1o0por crpyumaka) (300, un. 18). Cnuuan 3axTeB npensuleH je y
I'pahanckom 3akoHUKY Pycuje: y3pok mpoMeHe OKOJIHOCTH Mopa OUTH TakaB Jia ra 3aMHTepecoBaHa CTpaHa
HHje MOIJIa caBlaJlaTy NOCTyNajyhu ca maxke,OM Koja ce o] e 3axTeBa uMajyhu y BUIly NpHpOay YyroBopa
1 TProBauKy npakcy (wi. 451).

*% Tako ce mnp. 10BOMM y muTame (He)MOryhHOCT OUYEKHBAa HEMOBOJHHOT KPETama BATyTHOT OHOCA m3Mel)y
mBajiapckor ¢panka (CHF) u espa (EUR), ogrocuo qunapa (RSD) xoju je noBeo oapehenu 6poj rpahana
y Peny6suin CpOuju, kojuma cy ogodpern crambenu kpeautu uHiaekcupanu y CHF, y curyanujy y kojoj
OHM HHCY Y MOTYhHOCTH J1a 0JIaroBpeMeHO M3MHUPYjy aHyHUTEeTe IO OBHM KpPEIHTHMa WM UX U3MHUPY]Y ca
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3HaTHUM npoOsiemuma. [loBoj 3a pacnpaBy Owmna je mpecyaa Anenanuonor cyiaa y Hosom Canmy, 'k —
1781/16 on 1. centembpa 2016. roguHe, KojoM je notBpheHa mpecyna Bumer cyna y Hosom Cany, I1 —
27/2015 on 11. debpyapa 2016. roaune, KOjoM je YTOBOp O JAYrOPOYHOM CTaMOEHOM KpPEAUTY PACKHHYT
ycien ,,0MTHO IPOMEHEHNX OKOMHOCTH . HanMe, eKOHOMCKO-(DMHAHCH]CKUM BellITauemheM je yTBpheHo na
je oI jaHa 3aKkJbyuyerma yroBopa, OJAHOCHO O] JaHa MyLITama KpeAuTa y Teyaj — IpeHoca 0J00peHHxX
HOBYAaHUX CpEJICTaBa Ha padyyH KOPHCHHMKa KpeOuTa, OJHOCHO NpoxaaBua crana (9. cemnrembap 2008.
TOJIMHE), TIa 10 JaHa Bemradema (29. okrobap 2015. rogune), 3sannaHn cpeamu kypc CHF mopactao 3a
129%, nox je 3BarnuHU cpeamu Kype EUR 3a To Bpeme nopacrao 3a 57%, e na HuBo anpenunjanuje CHF y
omHocy Ha EUR y mepmomy on nmana mormmcuBama yroBopa (5. cemrembap 2008. roamue) no maHa
BemTauewma m3HocHu 1,46 mro 3Haum na je BpemHoct CHF mosehana 46% Bume y omHoCy Ha pacT
Bpennoctd EUR y uctom nepuony. YTBphero je u ma je mpema mpenMeTHOM YTrOBOPY O KpeauTy Tpebdaio
BpatuTH yKynas n3Hoc ox 190.747,50 CHF ca kamaTama 1 poBH3HjOM OaHKe, WIIM IIpeMa CpeambeM Kypey
Ha JlaH MyIITamka KpeauTa y Teuyaj u3Hoc o 9.160.763,13 nuHapa, na cy tyxuonu ao 27. okrobpa 2015.
TOJIMHE UCIUIATHIIN TY)XKEHOM YKymHO 6.325.553,16 nunapa wnum 73.785,97 CHF, a na je crame muxoBor
ayra 12.957.139,88 nunapa wiam mo cpeameM Kypey 116.961,53 CHF. YmpaBo u3 oBuX yTBpheHHX
yumeHna, Anenanuonu cyn y HoBom Cany je 3akibydno Jla HECYMIbHBO TIPOU3WIIA3H 1A j€ 01 3aKJbyYeHha
MPEAMETHOT YroBOpa O JYyrOPOYHOM CTaMOEHOM KpEeAWTY Ia O MOJHOLICHA TY)XXOe IOLUIO J0 HpOMEHe
OKOJHOCTH, J1a je 300r pacta Bpearoctu Baryre CHF orexxano ncnymeme o0aBe3e TyKuiama, Te Ia yTOBOp
TaKO KaKo je 3aKJby4YCH BHIIE HE OATOBAapa BHHXOBHM OYeKHBambuMa. CarilacHO TOMe, U 10 CTaBy OBOT CyZa
UCIIYHWJIM CY C€ YCJIOBH IPOIHMCaHU onpendama wiaHa 133. 3akoHa 0 0OJMraioHAM OJHOCHMA 33 PACKUA
yroBopa 300T IPOMEHBECHIX OKOMHOCTH. HanMme, BUcHHA 00aBe3e TyxKHilala Kao KOPHCHHKA KpeauTa, Koja
je ycnosibeHa KypcoM Bayte CHF, je y Tonmmkoj mepu yBehaHa ma je mocrana ,,ipeBennka™, jep je pata
KpeAnuTa HeCHOpHO MHOTo Beha y TMHApCKOM W3HOCY HEro LITO je Ouiia Ha JaH 3aKJby4erha yroBOpa, YNME
j€ HapyIIeHO HAYello jeJHAKe BPEIHOCTH y3ajaMHHUX JaBama. [IpHiInKoM oaIy4nBama, AMEIaluoOHU Cyl Y
HoBom Cany Boano je pauyHa M O HOPMaJHOM PH3HMKY yropapada Jia he TokoM Ucnymerma nohu 10 pacra
kypca Banyre CHF y Kkojoj je MHAEKCHMpaH NpeIMETHU YroBop. Anu, MMajyhu y BHIY BeLITaueHEM
yTBpheHe YHIeHHUIIe, 110 OLIEHU OBOI' Cy/a, HE MOXKE C€ CMATpaTH Aa Cy TY)KHOLM ca MPOCEYHOM MaKHOM
KOja ce 3aXTeBa NPHU 3aKJbY4CHY MPEIMETHUX yroBOpa MOIJIM OYCKHUBATH M MPETIOCTaBHTU na he Kypc
CHF tomuko mopactu, na he 1oBecTH y MUTalke U CaMy CBPXY YroBopa.

Bpahajyhu ce Ha OCHOBHO THTame, a TO j¢ OHO KOje je MmocTaB/beHO cTaBoM 2. wiana 133. 300, aa iu je cTpaHa
KOja ce M03MBa Ha NPOMEHEHE OKOJIHOCTH Omia Iy)Ha Jla y BpeMe 3aKkijbyuera yroBopa y3Me y o03up Te
OKOJIHOCTH, TMOjeJIMHH ayTOPH YKa3yjy Ja Cy NPOMEHe BaJyTHHX KypCeBa HEIITO CACBMM yOOW4YajeHO Ha
JnomaheM M CBETCKHM TPIKHUIITHMA, Jia O THM PpOMEeHaMa y MPOILIOCTH [0CTOje Ha HHTEPHETY BeoMa J100pe
0a3e mojaraka KOjUMa je TOTCHIMjaJIHH AY)XKHHK — KOPHCHHK KpEIWTa MOrao ,,BeoMa Jiako u Op30
npuctynuT . M3 Tora 3akipydyjy Ja Cy ce TaKBe IPOMEHE, Ia M y MEpH Kao y MOCMaTpaHOM CIy4ajy,
MOTJIe OYCKHMBATH, A CTOra HHUKAKO HE MOTY na Oynqy mpoMemeHe OKONHOCTH y cmuciy wi. 133. 300.
(Bopuc berosuh, ,,Rebus helveticis sic stantibus“, nocrymuo ua: http://misamajic.com/2017/01/22/rebus-
helveticis-sic-stantibus/, 13.02.2017. Bua. u Kputnuku ocBpr — OtBopeno mucmo mpod. ap Bopucy
Berosuhy nosogom ,,Rebus helveticis sic stantibus“: Usumia CrojanoBuhi, ,,JIHTeNeKTyaqTHH U MOpPAIHU
barbarus®, mocrynno na: http://misamajic.com/2017/02/11/intelektualni-i-moralni-barbarus/, 13.02.2017)
OHO WITO ce jeZIHOM JIOTOAMIIO y MPOILIOCTH, CBAaKAaKo, C& MOXKE NOTOAWTH M y OyayhHocTu. Anu He paau
ce 0 TOME Ja JIK Cy MOCIIOBHE OaHKE Kao BHCOKO CIICIHjajH30BaHe (PMHAHCHjCKE OpraHu3aluje, Koje y
CBOJUM peloBMMa HMajy NpaBHO-€KOHOMCKe ciyx0Oe, kopumihemeM Mozena 3a mnpeiBuhame KpeTama
KypceBa M yIpaBJbatbeM KPEAWTHHUM, BAUTYTHHUM M KaMaTHUM DPU3UIMMA, KA0 U PU3MKOM JIMKBUIHOCTH,
MorJie O4eKkuBaTH oBakas pact BpeaHoctd CHF y ognocy vHa EUR u nunap, Beh ma nu cy TakaB pact Ouiu
OyoicHU 0a y3my Y 003up KOPUCHHUIIM KPEeIUTa — MOTPOIIAYH, Y CBAKOM CMHCIY ciaduja yroBOpHa CTpaHa.
JdyXHOCT y3uMama y 003Mp MPOMEHCHHX OKOJHOCTH Tpeda CXBATHTH Kao KOHKpETH3alujy obOaBese
MIOCTyIamka ca NaXmboM Koja ce y mpoMeTy 3axteBa. OHaj KO IpUXBaTa JYTOPOYHH KPEIHUT Ca BayTHOM
KJIay3yJIOM Jy’KaH je y3eTH y 003up Ja Iociie 3aKJbydera YroBOpa MOTy HaCTYIIUTH oJpeljeHe eKOHOMCKe —
TP>KHIITHE IPOMEHE Ha JIOKATHOM WM MeljyHapoHOM HHMBOY Koje he yTHuaTu Ha KOHauHY ,,lIeHYy  KpeauTa
W Jla U3BPLIX NpoIeHy pusuka. Mehytum, pact kypca CHF koju je Tonukn a yroBop o KpeauTy 1octaje
,JIY’)KHIYKO POIICTBO, CBAKAKO C€ HE MOXKe cMaTparu oOyxBaheHnm ToMm jnyxHomhy. YTOIHMKO Ipe, Kaja
cy OaHKe HyIWJIe YrOBOpPE O IyropoYHMM cTtamOeHnM Kpeautuma uHaekcupane y CHF kao HOB GaHkapcku
LIIPOM3BOA", ca HWKOM KaMaTHOM cTomoMm y mopehemy ca kpeamtuma ,.BezaHum 3a EUR, xoju je
noJip>kana u ofgo0puia npxkasa, nputoM npehyrkyjyhu na je Bpeanoct CHF Ha ucTtopHjckoM MUHUMYMY U
Jla ce y3 CBaKM MHIACKCHUPAHHU KPEIWT 3aIlpaBo ,,Kymyje* NepuBaTHBHM (HMHAHCHjCKH MHCTPYMEHT 3a KOjH

128



HHUje TOCTOjall0 CPEACTBO 3aITHUTE, YIPKOc obaBe3n OaHKe Ja 00aBECTH, YIMO30pPH M O0jaCHU KIHjEHTY
KapaxkTep ¥ 0OMM KPEAUTHOT PHU3HKA.

BpxoBHU KacalloHM cyJ, oaydyjyhn o peBH3Mju TyeHe OaHKe M3jaBJb€HOj NPOTHUB Ipecyne ATNenanroHor
cyna 'y HoBom Cany, 10HEO je peniesmhe KOjuM ce yeBaja peBU3Uja M YKUA]y Ipecyae ANeaanuoHor cyna y
HoBom Cany u Bumer cyna y HoBom Cany u mpeaMer Bpaha mpBOCTENIEHOM cyly Ha HOHOBHO cyheme
(Bun. BpxoBuu kacaumonu cyn, Pes — 2373/2016 ox 21. jyna 2018. romune) Mcnuryjyhn nobujany
mpecyny, BpXoBHHM KacanmMOHHM CyJ je Hamlao Ja je pEeBH3HMja TYXXEHE OCHOBaHa 300T MOTPEIIHO
NPUMEEECHOT MaTepPHjATHOT IpaBa, yCIle[ dYera je YHICHHYHO CTalke OCTallo HEMOTIIYHO YTBpheHo. Y
00pa3noxkermy ce HaBOAU Ja je Y KOHKPETHOM CIIy4ajy M30CTala OLCHA MPETIOCTABKH 32 M3MEHY yroBopa
3 wi. 133. ct. 4. 300, x0juM je MpomIcaHo J1a ce yroBop Helie pacCKMHYTH aKo ApyTa CTpaHa MOHYIH FIIH
IpHUCTaHe [a ce OAroBapajyhin yCIoBH yroBopa IpaBUYHO M3MEHE. Y BE3H Ca THM CE HallOMHEILE 1a je Y WL
6. HaBeneHOT yroBopa Omia mpeaBuleHa MOTYhHOCT 3a KOPHCHHKA KpEeIWTa Ja y TOKY IIepHoja OTIIaTe
noJiHece OaHIM 3aXTEB J1a CE MPEOCTAIN U3HOC IIAaBHUIIE HCKAXE y €BPY U Ja y TOM CMHUCITY OaHKa M3BPIIN
KOHBEP3H]y IIPEOCTaJIOr N3HOCA TJIABHUIIE y €BpPO, Y CKJIaJly ca CBOjOM IIOCIOBHOM IOJIMTHKOM Koja Oyze
Ba)XWJIa Y TPEHYTKY IOJHOIIEHa 3aXTeBa 32 KOHBEp3Hjy. HikecTeneHn CyloBH ce YONIUTe HUCY OaBHIM
OBHM IIHTameM, Nla HUje yTBpheHo na nu cy ce Tykuolu oOpahanu OaHIM ca 3aXTEBOM 3a U3MEHY CBOje
yroBOopHE 00aBe3e U ako HHCY, KOjU Cy pa3io3u 3a To. [IpBocTeneHoM cyny je yKa3aHo U Jia yTBPIH Ja JIn
je Ty)xeHa OaHKa IOHYIMJIA TY)KHOLMMa YeTHPH KOHKPETHO HaBeIeHa MoJIeNa 3aKbydera aHeKca yroBopa
KOjuM OW ce M3MEHHIIN YCJIOBH OTIUIaTe KpemuTa, y cMmuciy onpendou Ommyke Hapomgne 6anke CpOuje o
MepaMa 3a 04yBame CTAOMIHOCTH (PUHAHCHjCKOT CHCTEMA Y BE3H ¢ KPEIUTHMAa MHICKCUPAHUM Yy CTPaHO]
BanyTH (Cayorcoenu enachux PC, 6p. 21/2015 u 51/2015) ox 24. debpyapa 2015. rogure. Takohe, mpema
BpXOBHOM KacallMOHOM CYIY, 3a cada ce He MOXKe MPUXBATUTH Kao MPABIIHO CTAHOBHILITE HIDKSCTCHICHUX
CymoBa Jla ce, UCKJBYUMBO U3 pasznora eHopMmHe ampenwmjanuje CHF y omHocy Ha EUR Hacrane mocne
3aKJby4YeHa YroBOpa O KpEIWTY, HE MOXKE OCTBAPHTH CBpXa yroBopa M ga OW 3aT0 OWIIO HENpPaBUYHO
OJIp>KaTH ra Ha CHa3H, ¢ 003UPOM J1a Cy MPOMYCTUIIH Jia IIeHe mpermnoctaBke u3 wi. 133. cr. 2. 300, kojum
je TIPOIHMCaHO Jla Ce PacKH] yroBopa HE MOXKE 3aXTeBaTH aKO je CTpaHa Koja ce MO3MBa Ha MPOMEH-CHE
OKOJTHOCTH OWJia Iy)KHa Ja Y BpeMe 3aK/byucha YroBopa y3Me y 003HMp T€ OKOJHOCTH WJIHM HX je MOIja
n3dehn mnm capinagatu. Y Be3W ca THM HEONXOAHO j€ YTBPJIUTH CBE OKOJHOCTH 3aKJbydera yroBopa,
OJTHOCHO /1 JIM j€ KOPUCHUK KpEeIUTa BajbaHO pasyMeo CaJpXKMHY YTOBOPHHX OJpEeN0H M Jia JIU je MOrao y
MYHOj MEpH J1a OLICHH EKOHOMCKE ITOCIIC/INIIE 3aKJbyUeHha YyroBOpa Yy MIBajIapCKUM (paHIIMa, OJHOCHO Taj
JEeBU3HH pU3MK. 300r Tora je MOTpeOHO YTBPAWTH M KoOje je mpodecHje KOPUCHHUK KPEemuTa, jep je Ta
YHGCHUIIA O] 3HaYaja 3a MPUMEHY Hadela CaBeCHOCTH W momTema u3 wi. 12. 300. Haveno caBecHOCTH U
NOIITEHha MOAPa3yMeBa IpaBo MOTPOIIAaYya Ha O0ABEIITEHOCT (IUTO MOJpa3yMeBa paclojiaramke TaYHUM
NoJAlMMa KOjH Cy HEOIXOAHH 3a pasyMaH M300p) M JTyXKHOCT 0OaBelITaBamba Mpe 3aK/byueha yroBopa of
CTpaHe TProBIla, HA jacaH U Pa3yMJbUB HAUMH.

Hpyrom, mak, npecynom AmnenanuoHor cyma v HoBom Camy (I'sx — 3042/15 on 3. HoBeMOpa 2015. roawse),
yCBOjeHa je xkanmba TyxeHe OaHke, ma je mpecyna OcHoBHor cynma y Hoom Camy IT — 8730/14 ox 28.
anpmia 2015. roquae y moOujaHoOM ycBajajyhiem nerry mpenHadeHa i oJ0HjeH je TyKOeHH 3aXTEB KOJUM je
TpaKEHO J1a Ce PAacKWHY YrOBOp O IyropoYHOM crambOeHOM Kpemuty ox 13. HoBemOpa 2007. roawmHe u
aHekc Tor yroopa o 24. maja 2011. romgmHe, kKoju Cy 3akipydeH:m m3Mmely crpanaka. Omryuayjyhu o
PEBH3HUjU TYKHOILA U3jaB/bEHO] MPOTUB MPABOCHAXKHE JIPyrocreneHe oJuryke, BpXoBHH KacalMoHU cyn je
HAIIIA0 J1a je PeBU3Mja OCHOBaHA. Y pelleky KOjUM Ce yKHIa mpecyna Amenainonor cyna y Hosom Cany,
na ce npeaMeT Bpaha UCTOM Cy/y Ha IIOHOBHO OJTy4YHMBar-€, HABOJAM CE JIa je APYTOCTENEHH CyJl Halao aa
HeMa OCHOBA 3a PacKH/J| yTOBODa, a Jia MPETXOJHO HUje YTBPIUO CBE peJIeBAaHTHE OKOJIHOCTH, cMarpajyhu na
NpOMeHa Kypca LIBajLIapcKor GppaHka y 0JJHOCY Ha JMHAp HE MpEACTaBJba OKOJIHOCT KOjy TYXHJIAll y BpeMme
3aKJbyueHa MPEIMETHOT YTOBOpa O KPEIUTY M aHeKCa UCTOT HHje MOrao OUYEKHBATH U MpeaBuaeTH, Oyayhu
Jla TIPOMEHA Kypca CTpaHUX BalyTa y OJHOCY Ha AWHAp HHUje HeyoOndajeHa rmojaBa Ha nomaheM JeBH3HOM
TPXKHUIITY. Y3 TO, APYrOCTENEHU CyJ cMarpa Ja je, oupajyhu mBajuapcku ¢paHak 3a BaIyTy Be3HBamba
N3HOCA MECEYHOT aHyMTeTa, Ty>KHJIall CBECHO IIPUXBAaTHO PU3HK J1a TOKOM Oynyher nmeprojia oTiuiate Moxe
Johu 10 mpoMeHe Kypca. BpXoBHM KacallmoHH CyJI je UCTaKao Jia HUje CIIOpaH CTaB JIPyrocTeNeHor cyaa aa
IIpOMEHa Kypca CTpaHHX BaJlyTa HHje HeyoOHUajeHa rmojasa Ha qomaheM JeBU3HOM TpxXHuITy. Melhytnum, To
He 3Hau¥ J1a ce CBaka, l1a ¥ EeHOPMHA IIPOMEHa MOXKe cMaTpaTH yoOndyajeHoM. BpXoBHH KacallMoHH cyn je
yKa3ao W JIa je OCTall0 Hepa3jallkheHo J1a JIM C€ Y KOHKPETHOM CIydajy pajuiio O HOPMAaTHOM PHU3UKY KO
YroBOpa OBaKBe BPCTe, a MOCEOHO Ja JIM jeé y KOHKPETHOM CiIy4ajy Moryhe MCTIOIITOBAaTH HAueIo jeTHaKe
BPEIHOCTH y3ajaMHUX JlaBama. Y Be3W ca THM TpeOa OLIEHHTH U YHILCHUILY Ja je TYXKWIal [0 YyroBOpy
nobuo m3Hoc of 3.104.095,10 nunapa, ma je mo 23. anpuia 2012. roawHe (HAKOH 4Yera je IMmpecrao ca
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mwrahabeM aHyurera) ucmatuo 1.849.766,00 murapa wm nma ayryje jomr 5.932.824,25 nuHapa. 3a
MIOIITOBAh-¢ HadyeJla eKBHBAJICHTHOCTH Y IIpecTalnrjaMa YTOBOPHHX CTpaHa OWTHO je Ja ce YTBPIHM U Ha KOjH
HadrH je 0aHKa JOIIIa O HOBYAHHX CpeAcTaBa Koja Cy omoOpeHa Tyxuony. Bua. BpxoBHHU kacanmoHm
cyn, PeB —321/2016 on 25. janyapa 2017. roguse.

HauyenHo mnocmatpaHo, yroBapame BallyTHE Kilay3yJie IpeICTaB/ba aKT 3aKOHHUTOT IOCTylama ao0por
NIPUBPEIHUKA, OJHOCHO JOOpOr CTpy4maka, Koju ce mpenysuma y (yHkuuju obe3dehewma cTBapHe —
TP>KHIITHE BPEJHOCTH KPEAUTHHX IJIACMaHa — TJIaBHUIE U, TIOCPETHO, pealn3alnije O4eKuBaHor npodura —
kamate. (Bun. [parmma b. CnmjerraeBuh, [Ipumena BamyTHe Kiay3yje W IMPOMEHJBPMBE KaMaTHE CTOME y
yroBopy o kpemury, I[lpaenu owcusom, 6p. 11/2016, ctp. 407-421; Butomup Ilonosuh, Hexu acmextn
YTOBOpa 0 KPeIuTy ca BalyTHOM KJIay3yJIOM Y IIBajuapckoM (panky, y: Becna Kazasuh (t71. yp.), 300pHUK
pamoBa: Akmyannocmu epahanckoe U mpeo8auxkoz 3aKoHo0ascmea u npaste npaxce, o6p. 15, Mocrap, 2017,
ctp. 14. m namee; 'ennn TpHaBum, BaxytHa kimaysyna y mBunapckuM ¢pannmma y buX m y permony:
HAMETamke JYKHUYKOT POTICTBA WM MOIITEHO OankapcTBo?, y: BecHa Kazasuh (Ti1. yp.), 300pHUK pagoBa:
Axmyannocmu epahanckoe u mpeo6aukoe 3aKoH00ascmea u npaskie npakce, op. 15, Moctap, 2017, ctp.
249. u nase; Hebojma JoBanosuh, OuuriielHO HE3aKOHUTE IpeCy/le — HE3HAE, YIU3UIITBO WIN Jpyro?,
Ilpaso u npuepeoa, 6p. 7-9/2017, ctp. 22. u naswe. Yu. [peapar hatuh, BanytHa kiay3yna, packun u
MOCTICTUIIC PACKUIa YTOBOpa O KPEIUTY ca BATYTHOM Kiay3ysom, [Ipaenu sicusom, 6p. 11/2016, ctp. 423-
442) VYxommko 6m ce To 3a00paBmio, BalyTHa Kiay3yla OW IOCTajla CPEICTBO 3apaje Ha KypCHUM
pa3iMKaMa M TeHepaTop HEjeHAKOCTH IpecTallija YTOBOPHHUX CTpaHa, YuMe OM ce rpy0o Hapymmia Heka
0Jl OCHOBHMX Hadela OOJMranMoHOT TpaBa (PaBHONPABHOCT CTpaHa, HAdYeNI0 CABECHOCTH U IIOWITEH:aA,
3a0paHa 3moymoTpe0e TIpaBa, HAyello jeJHaKe BPEIHOCTH Yy3ajaMHHX [aBama), OaHka OW ImocTana
KOIIKapHUIA, a KPEIUTUPAhE 3eICHAIICHE, MaKap Y 00jeKTHBHOM cMHCITy. TakBa CHTyallHja IpeacTaBibaa
6u ,,ucknm3Hyhe BayTHe Kinay3yne u3 npaBHOT cuctema. CTora, BeHa cBpXa MOXKe OMTH caMoO 3aIlTHTHA,
a He mpoQuTHA.

Yuau ce, umnak, ma pememe npodiema ,lllBajmapama“, xoje he kao m cBako Apyro OWTH MamKaBo, Tpeba
MOTPAXUTH HAa HEKOM JIPYTOM ,,KOJIOCEKY™ (HIIp. HempaBH4IHE yroBopHe oxapenode). [TocebHo je 3aHMMIbMBa
ynora Hapomue 6anke CpOuje. Mako cy HecmopHO mocrtojana ofpeljeHa ymo3opema, MUTalke je Aa JH CY
oHa Omyia OraroBpeMeHa u JOBOJbHA Ja O ce miMa BehnHu rpalana ykas3ano Ha pU3HKe KOjUMa ce H3IIaxy.
3amro O mrTeTy ox OHMII0 Kojer penierka Tpedaio y HOTIIYHOCTH Jla CHOCE caMo OaHKe MM CaMO JTyXXHUIIH,
WK OHU 3ajeHO? AKO Ce JOKaXKe Ja je 3aTajuiia 3allThTa KOPHCHHUKA (UHAHCHjCKUX yCIyra, OHIa je
HY)KHO HahM peleme o0 KoMe OM M OHaj KO je Ty 3allTHTy OWMO JyKaH Ja MPYXKH IpPEy3eo Je0o TepeTa.
CropHo je 1a Jid ce TUME IITO Cy OaHKe MOHYINIe KOPUCHUIIMMA 3aKJbyUCH¢ aHeKCca yroBopa KojuM Ou ce
M3MEHWJIN YCJIOBU OTIUIATEe KPEAWTa, Y CKJIaJy ca akTHMa LeHTpaiHe OaHke, Hajupe [Ipemopykom BAH
001/13 on 31. Maja 2013. rOJIMHE (moctymHO Ha:
https://www.nbs.rs/internet/latinica/55/preporuke_20130531/preporuka_ BAN01_20130531.pdf,
17.02.2017), a 3atum u OmIyKOM O MepaMa 3a OYyBame CTAOMIHOCTH (PMHAHCH]CKOT CHCTEMa Y BE3H C
KpeIUTUMAa HHIEKCHPAHUM y CTPaHO] BATYTH, HCKJbYUYj€ PACKH[, Y CMHCIY Jia jé CTpaHa Koja ce I1031Ba Ha
IIPOMEH-CHE OKOJTHOCTH MOTJIa JIa MX M30€THE WM caBiiajia, OJJHOCHO Ja je Apyra cTpaHa MOHYAMIA Ja ce
oxroBapajyhu ycnoBu yroBsopa npasuuxo usMeHe. UnmeHHMIA je a ce No3uBMMa OaHaka HHjE 0/a3Bao
peseBaHTaH Opoj KOpHCHUKA KpeauTa. M3 Tora ce, Mel)yTum, He Moxxe @ Priori M3BOIUTH OIIUTH 3aKJby4aK.
Heonxo/Ho je y cBakoM KOHKPETHOM CIIy4ajy OLEHUTH Ja JIk OU ce MpeaioKeHUM MOJIeINMa ,,0J1aKIIaHe
OTILIaTe MOCTUTIIA NpasuuHa U3MEHa yroBopa. 30or emopmHor pacta kypca CHF koju je moBeo y nurtame
NpaBHY OJPXKMBOCT YrOBOpa O KPEIUTy y KOjUMa je YCTaHOBJbEHA TAaKBa BaJlyTHA Kilay3yJa, MOjeJnHe
3eMJbe, Kao mro cy [losbcka, Penyonnka XpBarcka, Llpua 'opa, PymyHuja u Mahapcka, nonene cy 3akoHe
0 KOHBEP3HjH KPEIUTa Y IIBAjIIAPCKUM (PpaHIMMa y €Bpe, jieje, 0MHOCHO ¢opunTe. [TIoBpaTHO 1€jCTBO OBUX
3aKOHa MOXe J]aTh 10BoJ| OaHKaMa Ja npej Mel)yHapoJHUM TProBHHCKUM apOUTpa)kama 3aXTeBajy NMpaBHY
3alITUTY 300T TOBpeAe ,, IeTUTUMHUX M Pa3yMHHX OUYCKHBama“, Ha OCHOBY OMJIaTepaJHHX yroBopa o
samTuT nHBectuuyja (Bilateral Investment Treaties - BIT), y cnopoBuma npoTtus npxkaBe. ViHTepecanTan
je craB Bnana ®enepanuje bocue m Xepuerosune m PemyOnmke Cpricke m3paxeH kpo3 Criopasym ca
Mehynaponuum MmonerapuuMm (ongom u Ilucmo o namepama ox 30. jyna 2016. rommne, y Kome je
HaBEJICHO: ,,Y3/IpJKaTh ce 0J1 OMJIO KaKBHX PajbH KOje YIpoxkKaBajy (GMHAHCHjCKY CTaOMIIHOCT, YKIbYUyjyhu
1 HaMeTame o0aBe3e KOHBEp3Hje OMII0 KaKBHX 33jMOBA y CTpaHOj BainyTu y poMahy Bamyty.” (HaB. mpema
Mupanem [Topobuh, Kamate xao 1mujena 6ankapcke yciiyre KOa KpeauTa ca KIay3yJoM y ,,[IIBUIapuy*, y:
Becna Kazazuh (1. yp.), 300pHUK panoBa: Axkmyarnocmu epahanckos u mpeoeaukoe 3aKoH00A8cmed u
npashe npaxce, op. 15, Mocrap, 2017, ctp. 468) 3By4un nozHaro? MehyTum, ocToje U CBETIIH MPUMEPH.
VYcrasuu cya Xparcke y anpuiny 2017. roguHe o0M0 je peiore 3a OlleHy YCTaBHOCTH 3aKOHA KOjUM je
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NOTBp/aH, a MoroheHa cTpaHa ce HHje 3aLITUTHIIA YrOBOPOM, MOpa C€ CMaTpaTd JAa je
pPHU3UKOBaJa ca BUXOBUM Hocienuiama. Gopmynanyja ykasyje Aa je HICXOIUINTE PETaTUBHO,
3aBUCHO O] CHTYalldj€ y KO0joj ce cTpaHa Hamuia. Tpeba oJroBOpUTH Ha MHUTAHkE ca YUME OH
Oamr Ta cTpaHa Mopajia padyHaTH | ITa O0u Mopana u3behu, oqHOCHO caBianaTtu. Y BohemeM
eJleMeHaTa HeM30eKHOCTH U HECaBIaJMBOCTU MPOOJIEM OJHOCA CTpaHE MpemMa MPOMEHECHUM
OKOJIHOCTHMa ce O00jeKTHUBHU3Yyje, Y3 ,,0Ha] HEONXOJHH MHUHHMYM CYOjeKTHBHOT KOjH je
caquaH.506 Jlakie, TOK ce KOJ HAac paHHje PaJAWIo O KPUTEPHUJYMY KOjU j€ ,,00]eKTHBHO
o0Gojer*,””” 3akoH 0 OGIMrAaLMOHMM OJHOCHMA CE 3a10BOJbABA IPHIMYHO UBPCTHM, AIU
onaxum yemoBoM.™ Mak, He TpeOa 3aHeMapuTH OCHOBHY BPEIHOCT OBOT €IEMEHTa, a TO je
bErOBa TIPEBEHTHBHA yiora.”" YTOBOpP MpEACTaBiba 3aKOH 3a CTPAHE, KOjH YeCTO MMa Ha
YU POK Ja peryiuiie muxoBe mehycoOHe omHoce. 300T Tora JyXKHUK Tpeba aa y3me y
003Up OHE OKOJHOCTH KOje MOTY HACTYIUTH M OTEKATH W3BpIICHE HEroBe obaBese. Y
CYIIPOTHOM, HAuell0 TpaBHE CHUTYpHOCTH OWJ0 OM JOBEACHO y IMUTame, jep Ou ce

YrOBOPHUIIMMA ,,IIIUPOM OTBOPHJIA BpaTa™ Jia HEMOIMITYjy OCHOBHO HAYeJI0 YTOBOPHOT IpaBa

M3BpLICHA KOHBEp3Mja Kpeaura. HanpoTus, u3pekao je 1a ocropeHH 3aKOH MMa JISTUTHMaH [Wb: noBehame
colLMjajiHe 3allTUTE, CIIPEeYaBame HEMOUITEHE IOCJIOBHE IMPaKCe KPEAUTHHX WHCTUTYIHja M CIIPEYaBarbe
npoay6spuBama AyxHuuke kpuse. (Bum. http://www.chfsrbija.org/novosti/ustavni-sud-republike-hrvatske-
zastitio-korisnike-kredita, 01.06.2017) Kopak aajbe y 3aIlITHTH CBOT jaBHOT MOpeTKa oTHIUIA je DpaHirycka.
[ocne Tpu u MO TOOUHE HCTPAXKHOT IMOCTYIIKA, TYXUIAIITBO je 4. ampmia 2017. roguHe 300T MOCTOjama
OTIpaBIaHe CyMIbE Jla je M3BPIIMIA KPUBHYHO JAEIO IpeBape y TProBadkoj MPaKCH IMOJUIIIO ONTYKHHILY
npotuB BNP Paribas 6anke (jeaune koja je y @DpaHI[yCKO] IUlacuMpana KpEeIuTe WHICKCHPAaHE Y
IBajIIapckuM (ppaHIMa — ,,TOKCHYHE"* WIIH ,,0TPOBHE * KpeanTe, Kako ce caja Ha3uBajy y BehWHH apkaBa
EBpore). Benka no 6pojy cranoBHuka DOpaHilycka ce o/uTy4dusia Ha OBaKaB MOTe3 HaKO je€ KOPUCHUKA OBUX
KpeauTa 0mio ,,Tek* Hemrto Mame o1 5S000. KpuBnuHo romeme 6aHKapa je yCaequio caMo HEKOJIMKO JaHa
momTo je BpxoBHu Kacarmonu cyn ®Dpanirycke MOTBpAMO Ja je OaHka Owna y obaBe3d Ja YIo30pu
JNY)KHHUKE O MMOCTOjary BaJyTHOT PU3MKA, K0 M Ja OW KiIay3yldy O HHACKCHpamy TpeOaio MpOracHTH
snoymorpebom.  (Bua.  http://www.politika.rs/sr/clanak/379470/Zbog-kredita-u-svajcarcima-Francuska-
krivicno-goni-bankare, 06.06.2017) V cBakoMm ciy4ajy, dexajyhu oaroBapajyhy HHTEpPBEHIMjy OpraHa
BIacTH (y IyHOM CMHUCITy T€ PE4H), CYACTBO M KOJ HAC MMa MPWINKY Ja ,,0CBETJIa 00pa3® IpxaBu.

506 By, Hesenko Mucura, Kuaysyna rebus sic stantibus — Hekm acmextu ycioBa meHe npumjese, [lpasha
mucao, op. 9-10/1974, ctp. 43.

%7 Vriorpebom ermemenata mojMa Buie cuie (,gorahjaju Koju ce HECY MOTJIH NMPEABHACTH) Haje ce NpaKcH
MOTyhHOCT J1a KpUTEPHjyM HENPEIBHIJEUBOCTH MOOLITPH CBE 0 HErOBOT 3HAaUCHa Y 00jeKTHBHOM CMHCITY.
[pumepu nzBaHpenuux porahaja qatn y Ommrum y3ancama (y3aHca Op. 56), ka0 U HaBeIICHH CIIy4ajeBU U3
CyJICKe TIPaKce yKa3yjy Ha 0Baj IpaBail pa3Boja.

508 Kemmmup Imammess, Hanomene y3 Heke oapende Omher mujena 3akoHa o o0Be3HMM omHOcuMa, Hauia
3axonumocm, 6p. 9 (pyjan)/1978, ctp. 13. u 15.

509 ITocToju M cxBaTame Ja je MpakTHUYaH 3Ha4aj ,,TeCTa MPEeABHIJHUBOCTH BeOMa OrpaHWYeH, 300T yera Ou
MIpEeyBeINYaBake HEroBe BPEAHOCTH JIOBEJIO CaMO [0 HeompaBIaHOr moBehama CyAMjcKe AWCKpenyje.
[Ipenmaxe ce 1a ce BUCOK HUBO NMPaBHE HECUTYPHOCTH yMami IPUMEHOM TPAHCHIAPEHTHUjUX KPUTEPH]jyMa,
Kao IITO je aHaJiM3a pacloele pu3HKa, KOjoM ce ca BHIle NMPEIU3HOCTH yTBplyje npasa, pe HEero YHcTo
XUIOTETHYKA, HaMepa yroBopHux crpana. Bun. Alexei G. Doudko, Hardship in Contract: The Approach of
the UNIDROIT Principles and Legal Developments in Russia, Uniform Law Review, Volume 5 (2000),
Issue 3, cTp. 499. u 501.
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110 KOjeM Ce YrOBOPH MMajy W3BPLIABATH OHAKO KAKO riace.’" OKONHOCTH Koje je CTpaHa y
BpeMe 3aKJbyuema YroBopa Omia JyXHa Ja y3Me y 003up ojpasuiie Cy ce WU Cy C€ MOTJIe
OJIpa3WTH HA CAJIP’)KUHY yroBopa. Pammiio Ou ce, nakie, o MPOIYCTy y COICTBEHOj chepu Ha
KOjU ce HeMapHa CTpaHa HE MOXKE I03BaTH, IpeMa OIIITEM MPABHOM Hadvely Ja C€ HUKO He
MOXE TO3HMBATH HA CBOj MPOMYCT y BIACTHTY KOPHCT.’'~ M30CTaBIbarbe , eHEprHIHH]HX
m3paza“>? w3 Ommrux y3aucu (ussanpednu”™ norabaju koju ce nucy moenu npedsudemu y
BpeMe 3aKJ/bydeHa YroBopa),” ' OIHOCHO KOHKDETH30BAIbe pCICBAHTHHX YCIOBA Ha
Jpyrayju Ha4yuH je€ CaCBUM OIpaBaaHo, Oyayhu n1a oBu arpulyTu He Tpeba J1a mpeacTaBibajy
KOHCTHTYTHBHE €IEMEHTE IPOMCIHEHHIX OKOTHOCTH. "

U kana cy y nuTtamy nociaenuie NpoOMEeeHIX OKOJTHOCTH, 3aKOHOM O OOJUTallHOHUM

O,I[HOCI/IMa516 npeysera je popmynanuja uz Ckuie, oqHocHo Harpra 3akona o obnuranujama

510 CroGonau Ieporuh, KomenTap y3 unan 133, y: Komenmap 3axona o obrueayuonum ooHocuma: Kreuea npea,
penakropu: Crnoboman Ileporuhi, [paromsy6 Crojanosuhi, ['opmu Munanosan — Kparyjesarn, 1980, ctp.
430.

1 Kenuvup Imanmess, Hexonnko mpo6aema kmaysyire ,,rebus sic stantibus“ y cyackoj npaken, [Ipuspeda u
npaso, 6p. 11 (HoBeMOap)/1971, ctp. 21.

512 Kemmmup mammess, Hanomene y3 meke oapende Omher mujena 3akoHa o 00Be3HWM ofHocmMa, Hauia
s3axoHumocm, 6p. 9 (pyjan)/1978, ctp. 13.

53 Mako ce He 3axTeBa Ja OKOJTHOCTH KOje HACTYIIE MOCIIE 3aK/bydUcHha yroBopa Oyly M3BaHpemHe, y €i. 135.
3aKkoHa 0 OOIMTaIIOHUM OJHOCHMA je NpeABHl)eHO Aa IpH OIIY4HBamy O PACKUIAky YTOBOPA, OJHOCHO O
ETOBOj M3MEHHM, CyX BOAM padyHa, u3Mel)y ocTayior, HapOYMTO O HOPMAJTHOM pHU3HKY KOJ YroBOpa
oxHocHe Bpcre. OBaKkBO ,,[TIOKPHBAMKE™ €IEMEHTA W3BAaHPEAHOCTH YMHHM CE€ HCHPAaBHHUjUM O]l HETOBE
CaMOCTaJIHE €Tr3UCTEHIHje, ¢ 003MPOM Ja O HEroBO MOCEOHO M3/Bajambe, YMECTO JIAKIIEM MPOHATAKEHY
pelIema, MOIJIO BOJUTH 3aMarjbiBamby CTBApH.

514 .

O uzsanpeOnum OKOIHOCTHMA Koje ce HuUcy mozne npedgudemiy y BPEME CKIallakba yroBopa IOHOBO Ce

TOBOPH Y XpBaTCKOM 3aKOHY O 00Be3HHM ofHocuma (wi. 369. cr. 1), MOK je y HPHOTOPCKOM 3aKOHY O
00JHUraIMOHNM OJTHOCHMA Ped O OKOJIHOCTUMA Koje ce Hucy mozne npedsudemu (wi. 128. cr. 1).

° Bun. Bpnera Kpys, Ilpomerene oxonnocmu u yeosopna 002060procm (wemozylnocm ucnyrwersa, euumia
cuna, kaaysyna rebus sic stantibus), beorpan, 1967, ctp. 126. u nasbe; HeBenko Mucura, Knay3sysa rebus
sic stantibus — neku acrextH ycioBa mweHe npumjene, IIpasna mucao, 6p. 9-10/1974, ctp. 47. Y. bpanko
Masenun, Clausula rebus sic stantibus (mosuruBHOmpaBHa peryiatusa), Hawa 3zaxonumocm, 0p. 2
(Bespaua)/1980, ctp. 156. u 157; brnaxxa B. Mapkosuh, Packua u u3smeHa yrosopa o Jeiry 300r IpoOMeHeHIX
OKOIHOCTH, [Ipasnu oscusom, 6p. 10-12/1988, crp. 1781; Bnaga Pemmyommke Cpbuje — Komucuja 3a uzpany
I'pahanckor 3akonuka, I'pahancku 3akoHmk PemyOmmke CpOuje, Pagau Texct — I[IpumpemibeH 3a jaBHY
pacnpaBy, ca aNTepHaTUBHUM Npeyio3uMma, beorpan, 2015, un. 273. cr. 1.

518 Ocum npaBHIa 0 PACKHMAY WIH H3MEHH yroBOPA 300T MPOMEHEHHX 0KoTHOCTH (4. 133-136), y 3aKkoHy 0
OOJIMTallMOHUM OJHOCHMa Cy cajipXKaHe M IMoceOHe onpende KojuMa ce peryjuile yTHIaj] MpOMEeHe
OKOJIHOCTH Ha TOjeJIMHE NpaBHE MHCTHTYTe M KOHKpeTHe yrosope. [lopen Beh momenyre moryhnocTtn
n3MeHe jnocyheHe HakHajge MaTepujajiHe IITeTe Yy BHJY HOBYAHE PEHTE, TakBe IOjeMHAYHE openode
Hala3MMo Ko mpenyrosopa (,,JIpenyroBop He obaBe3yje ako Cy ce OKOJHOCTH O] HErOBOT 3aKJbyderba
TOJIMKO M3MEHMIIE J1a He Ou OMO HU 3aKJbYYeH Jla Cy TaKBe OKOJHOCTH IIOCTOjaiie y TO Bpeme.* Wil 45. cT.
6); 3ajma (ca M3BECHUM CIEeU(PUIHOCTHMA KOje Ce cacToje Yy TOME Ja je YAHMADA jeHe CTpaHe yrpoXeHa
W3 pasjora KOju ce Hamaze y chepu apyre CTpaHe, Ia je pa3yMJBUBO Jla Ta JIpyra cTpaHa Tpeda Ja CHOCH
HeraTWBHE Tocienuie Tora: ,,(1) Ako ce mokaxke Ja Cy MaTepujajHe MPUIMKE 3ajMONpPUMIIA TaKBe Ja je
HEW3BECHO Ja i he OH OWTH y CTamy J1a BpaTH 3ajaM, 3ajMoJiaBal] MoKe OA0UTH Ja U3BPIIH CBOjy 00aBe3y
mpenaje obehaHnx cTBapu, ako y BpeMe 3akJbydera yroBopa HHje TO 3HA0, Ka0 W aKO Ce€ IOropIlame
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3ajMOIPUMUYEBHX MaTepHjalTHUX MPWINKA IOTOJIUIO TIOCIe 3aKibydyema yroBopa. (2) Anu, oH je AyXaH jaa
M3BPIIN CBOjy 00aBe3y ako My 3ajMONpUMAI] WM KO JPYTH 3a BHera IpyKd JOBOJBHO 00e3z0eheme.” il
560); yroopa o meny (,,(1) Ako je HakHaJga YyroBOpeHAa Ha OCHOBY IpOpadyHa Ca M3PHIUTHM jEMCTBOM
MIOCJICHHUKA 32 HETOBY TAYHOCT, OH HE MOXE Jla 3aXxTeBa nMoBehame HaKHAZE YaK U aKo je y 1M0Ca0 YIOKHO
BHIIIE pajia U ako je U3BPIICHE IOCa 3aXTeBaio Behie TpormkoBe HeTo mTo je Omro npeasuleHo. (2) OBum
ce He MCKJbyUyje IpHUMEHa MpaBmiia O pacKUIamy M M3MEHH yroBOpa 300T MPOMEHmEHUX OKOMHOCTH. (3)
Axo je HakHa/la yTOBOPEHA HA OCHOBY IpopadyHa 0e3 M3pHUYHUTOr jeMCTBA MOCICHHUKA 32 HBETOBY TAYHOCT,
Ia ce y TOKy pajia IpeKopaderme npopadyHa MoKake HeM30€KHUM, TTIOCICHUK Mopa 0 ToMe 0e3 ojylarama
00aBeCcTUTH HAapy4yHoOIla, HHaUe T'yOH CBaKO MOTpaKMBame 300T nmoBehaHuX TPOIIKOBa.  wi. 624); yroBopa o
rpahewy (,,(1) Henpensuhene pamose nzBohau moxke M3BecTH M 0€3 MPETXOIHE CarlaCHOCTH Hapyduola
aKo 300T BUXOBE XUTHOCTH HHje Ono y moryhHoctn na npubasu Ty carnacHocT. (2) Henpensubhenu pagosu
Cy OHH YHj€ je Mmpeay3uMarme OWIO HY)XHO 300T OCHUTYypama CTaOWIHOCTH 00jeKTa WM pajy CIpeyaBama
HacTaHKa IITeTe, a M3a3BaHU Cy HEOUCKUBAHOM TEKOM MPUPOJIOM 3€MJBUILTA, HEOYEKHBAHOM 110jaBOM BO/JIE
WIN OPYTHM BaHPEIHUM W HeouekmBaHMM pgorahajuma. (3) M3Bohau je mykaH Oe3 oanmarama W3BECTHUTH
Hapyduola O OBHM II0jaBaMa M Hpemy3eTUM Mepama. (4) V3Bolau mma mpaBo Ha MpaBUYHY HaKHATY 3a
HenpenBul)eHe pazoBe KOju Cy Mopaii Outu obaBiseHH. (5) Hapyumnar Moxke pacKWHYTH YTOBOp aKko On
ycien OBUX paZioBa YroBOpeHa LieHa Mopaia OWTH 3HaTHO mnoBehaHa, o yemy je myxaH 0e3 omiarama
obaBecTuTH M3BOhaua. (6) Y ciydajy packumama yroBopa, Hapyduial je OyXKaH HCIDIATUTH H3Bohauy
onrosapajyhu neo meHe 3a Beh W3BpIIeHE pagoBe, Ka0 U MPaBUYHY HAKHAIY 33 YYHECHE HCOIMXO/HE
TpoiukoBe.” wi. 634; ,(1) Ako yroBopoM y morjieny MU3MeHe IieHe HUje mpeaBuleHo mTo Apyro, u3Bohau
KOjH je CBOjy 00aBe3y MCIIYHHO Yy Npe/BUl)eHOM pOKY MOXKE 3axXTeBaTu NoBeharme LeHe pagoBa ako cy ce y
BpeMeHy H3Mel)y 3akipydera yroBopa u BeroBOT HCIyHhemba noBehasie 1ieHe elieMeHaTa Ha OCHOBY KOjHX je
onpelhena niena pagoa, Tako aa 6u Tpedaso Ja Ta eHa Oyne Beha 3a Buiie oj nBa nporeHTa. (2) Y ciyuajy
Jla M3BOhau CBOjOM KPHBHUIIOM HHj€ W3BEO paliOBE y POKY NpeABHHEHOM yroBOpOM, OH MOXE 3aXTE€BaTH
noBehame IIeHe pazioBa aKo Cy ce y BpeMeHy m3Mely 3aksbydema yroBopa M JaHa Kaj je ImpeMa yroBopy
Tpebano ma pamosu Oymy 3aBpiieHH moBehalie IICHE eJIeMeHaTa Ha OCHOBY KOjuX je oapeleHa meHa pagoBa,
Tako Ja 6u Tpebano Aa oHa, MpeMa HOBHMM LiCHaMa THX eJleMeHaTa, Oyze Beha 3a BHIE of MeT IpoleHaTa.
(3) V ciyuajeBuMa 13 IPETXOAHUX CTABOBA M3BOad MOXKE 3aXTEBaTH CaMoO Pa3iMKy y IIEHH pajgoBa Koja
TIpenasy J[Ba, OJHOCHO IeT IpolueHaTa. (4) M3Bohadu ce He Morke ITO3MBaTH HA OBehame IieHa e1eMeHaTa Ha
OCHOBY KOjHX je oipeljeHa meHa pajgoBa, ako je 10 HoBehama IIEHE JIONIIO HAKOH H-ErOBOT J0JIacKa y
noumy. wi. 636; ,,(1) Ako je yroBopeHo aa ce IieHa pajgoBa Hehe MemarTdh y clydajy na ce Iocie
3aKJbyueHa yropopa mopehajy meHe eieMeHaTa Ha OCHOBY KOjuX je oHa onpeleHa, u3Bohau Moxke, U mopes
OBaKBe o/ipefi0e yroBopa, 3aXTeBaTH M3MEHY LieHe pajioBa ako Cy ce LieHe eJeMeHara nosehane y Tonmkoj
Mepu 1a Ou Tpebaso ma 1eHa pagosa Oyze Beha 3a Buine o mecer mpoueHarta. (2) Ajiu, U y OBOM ClIy4dajy
n3Bohay MOXKe 3aXTeBaTH CAMO Pa3NIMKy y LIEHH KOja Mpelia3u JeceT MpolieHaTa, OCHM aKo je J10 nosehama
[IeHEe eJIeMEHaTa JIOIUIO IMOCIe HEroBOr Jojacka y mommy.” wi. 637; ,(1) Ako Om y ciydajeBuMa u3
NIPETXOJHMX YJIAHOBA YrOBOpPEHA IIeHa Mopajia OWTH 3HaTHO noBehaHa, Hapydmial MOXXE pPacKMHYTH
yroBop. (2) V ciydajy packuma yroBopa Hapyduiall je QyXaH HCIUIATHTH H3Bolauy oxarosapajyhu meo
YrOBOpEHE IIEHE 3a JOTJIe U3BPIICHE PaJ0Be, Kao ¥ MPAaBUYHY HaKHAly 33 yIHI-CHE HEOITXOHE TPOIIKOBE.
qi. 638; ,,(1) Ako cy ce y Bpeme m3Mely 3akibyderma yroBopa W UCIyHCHha oOaBe3e M3Bohaua IieHE
eJieMeHaTa Ha OCHOBY KOjUX je oapeljeHa meHa pajgoBa CHHM3WIIE 3a BHIIE OJ ABA MPOLEHTA, a PAIOBHU CY
M3BPLICHU y YTOBOPEHOM POKY, HApY4MJIAll UMa IIPaBO Ja TPaXKH O/roBapajyhie CHIKEeHe yroBOpeHe LieHe
pasoBa u3Haja TOT mHporeHTa. (2) AKo je yroBopeHa HEIPOMEHJBHBOCT IICHE PaJoBa, a OHHU CY M3BPIICHHU Y
YrOBOPEHOM pOKY, Hapydmial MMa IIpaBO Ha CHIDKEHE YrOBOPEHE LieHe, y Cllydajy Ja Cy ce LeHe
eJIeMeHaTa Ha OCHOBY KOjUX je oipeljeHa meHa cMamuie 3a TONMKO Ja OW IieHa OWiia HMKa 3a BHUIIE O
JIeCeT MpOIIeHaTa, U TO 33 Pa3jIUKy y LIEHHU MPEKo neceT mporenara. (3) Y ciyuajy noume u3sohaua pagosa
Hapy4HJIall UMa MpaBo Ha CPa3MEPHO CHUIKEHHE LIEHE PaJIoBa 33 CBAKO CHIDKEHHE [IEHE eJIeMEeHaTa Ha OCHOBY
KOjuX je meHa pagoBa onpeheHa.” win. 639); yroBopa o mumeHnu (,,AKO je YrOBOpeHa HaKHaJa IOCTaja
OUUIJIESIHO HECPa3MEpHa y OJIHOCY Ha IPUXOJ] KOjU CTHIAJIAll JHULEHIE MMa 0] cKopuinhaBama MpeaMeTa
JIMIIEHIIE, 3aMHTEPECOBaHa CTpaHa MOJKE 3aXTeBaTH M3MEHY yroBopeHe HakHaze. wi. 703); ocrase (,,AK0
Cy YrOBOPEHHM MECTO WJIM HauyWH 4YyBama CTBAapH, OCTABOIIPUMAIl MX MOXE IIPOMEHHTH CaMO aKo TO
3axTeBajy NMPOMEHEHE OKOJIHOCTH, MHAue OAroBapa W 3a CllydajHy HpOIacT WM Cly4dajHo omreheme
ctBapu. wi. 714. cr. 2); yroBopa o opraHmsoBamy mytoBama (,(1) OpranmszaTop myroBama MOXe
3axTeBaTu noBehame yropopeHe 1eHe caMo ako je mocje 3aKJbyuera yropopa JIoUUIo 10 IPOMEHa y Kypey
pasMeHe BalyTe WM J0 MpoMeHe y Tapudama NMpeBO3HUKA, KOje YyTUUy Ha IeHy myToBama. (2) [IpaBo Ha
noBehame yroBOpeHe ILieHe M3 MPETXOJHOT CTaBa OPraHU3aTop MyTOBarmba MOXE OCTBAPHBATH CaMO O[]
YCJIOBOM J1a je OHO TpenBuleHo y MOTBpAM O myToBamy. (3) Ako moBehame yroBopeHe 1eHe npehe mecet
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U YrOoBOpHMMA, Ja je HCIymeme o0aBe3e jelHe CTPAHE OMENCAHO Yy Moj mepu oa je

517
0UU2NIEOHO 0a Y2060p 6uUie He 00206apa 0YEKUBATLUMA Y2060PHUX CHMIPAHA™ U 04 Ou no

OJICTO, IIyTHUK MOXE PAacKUHYTH yroBop 0e3 oOaBe3e na HakHAIHM MmTeTy. (4) Y TOM cirydajy MyTHHK MMa
mpaBo Ha Bpahame OHOTa IITO je IUIATHO OpPTraHW3aToOpy IyToBama.” wi. 876; ... (4) Oprarusarop
ITyTOBama MMa MpPaBO caMO HA HAKHAJy yYMEEHHX TPOILIKOBA aKO je IIyTHHK OJyCTao O] yroBopa 300rT
OKOJTHOCTH KOje HHje MOrao m30chu wiu OTKIOHHTH W Koje O, &la Cy IOCTOjalie y BpeMe 3aKJbydcHa
yroBopa, Npe/ACTaBJbalie ONpaBAaH pas3jior Ja He 3aK/bydd YroBOp, Kao M y Cllydajy aKko je ITyTHHK
00e30emmo oaroBapajyhy 3aMeHy WM je 3aMcHY Haliao caM opraHu3atop. (5) Ako MyTHHUK OAYCTaHE O]
yroBopa HaKOH NOYETKa MyTOBamba, a pas3lior 3a TO HHCY OKOJHOCTH W3 IIPETXOJHOI CTaBa OBOT 4JIaHa,
OpraHM3aTOp MMa MPaBO Ha IyHH M3HOC YTOBOpEHE lLieHe MyToBama.” wi. 877. ct. 4. u 5; ,,Oprausarop
ITyTOBamkha MOXE OJyCTaTH Of YTOBOPA, MOTIYHO WIIM JICIIMMHYHO, Oe3 00aBe3e Ha HAKHAY LITETE, aKko Ipe
WJIN 32 BpeMe M3BpIIaBamba YTOBOPA HACTYIIC W3BAaHPEIHE OKOJIHOCTH KOj€ CE€ HHCY MOTJE NPEABUACTH, HU
n36ehn mn OTKIOHWTH, a Koje OH, 1a Cy OCTOojalie y BpeMe 3aKJbydeHha yroBOpa, MPeICTaBIhajie ONpaBIaH
pasJor 3a opraHu3aToOpa MyTOBamka da YroBOp He 3akipy4n.” wi. 878. cT. 1; ,,I3MeHe y mporpaMy ImyToBama
MOTY C€ BPIINTH CaMO aKo Cy MPOy3pOKOBaHE BaHPEIHUM OKOJHOCTHMA KOje OpPraHMW3aTop ITyTOBama HHUje
Morao mpenBuaetd, n3dehn mwmm otkioruTn. wi. 879. cr. 1). BpojHOCT 3aKOHCKHX ofpendH ykasyje Ha
3HA4aj KOjU ce MPHU3Haje YTUIIAjy IPOMEHEHNX OKOJIHOCTH Ha YTOBOPHE U pyre MpaBHE OJJHOCE.

* QuurnenHo je ma ce KpO3 OBaj YCIOB OrVIea yTHIA] HEMAuKe TEOPHje O OTHAJamy OCHOBA [OCIA HA HALIC
3aKOHCKO peliee. Pazyme ce, Hemauka Cyjcka Ipakca je OCHOB IIPAaBHOT II0CTIa JIOBENA Y Be3y ca HaueloM
CaBECHOCTH W MOLITEHA, LITO j& YYHIEHO U y HalleM 3aKOHY O OOJMTalliOHHM OJTHOCHMA, IPOIHCHBAKEM
Ja ce IpH OMIYYHBamy O PacKuAamy yroBopa, OZHOCHO O HErOBOj M3MEHH, CYH PYKOBOIM ,HauelnMa
momTeHor mpomera® (wi. 135). OdekuBama CcTpaHa MOTHBUINY 3aKJbydeme yroBopa. Kopn mojenuHUX
yroBopa oHa Cy BeoMa OJIMCKa, YaK MJICHTUYHA Ca KErOBUM CajipkajeM (HIIp. yroBOp O JeNy), A0K Cy KOJ
JIPYTUX OHA yaajbeHHja (HIp. mpojaaja). OUUIiaenHoO je a Cy OYCKHBama YrOBOPHUX CTpaHa CyOjeKTHBHA
KaTeropuja, kKoja je omorylieHa HayeloM ayToHOMHje BoJbe. [IpeTmocraBibeHa BOJbA CTpaHa Ce MOXKeE
yrBphuBaTH momohy pasHHMX OKOJHOCTH y Be3u ca yroBopoM. [Ipobinem, melhyrum, Hactaje kaga cyn He
Moxe J1a u3Hahe ,,3ajeIHUUKa OUeKUBama“, jep Ce OUEKMBamba YTOBOPHHUX CTpaHa MaKCHMAIIHO pa3uiase U
He Mory ce yckiaaautu. OCHOBHO je NMHTame Ja JIM JIaTH NpeBary MpeTrocTaB/beHO] BOJbH YTOBOPHHUKA MM
TPaXXUTH pellerha Koja Cy MpaBHYHA U pasymHa. Bun. Panqmunna Kopauesuh Kymrpumosuh, Kiaysyna rebus
sic stantibus mpema 3akoHy 0 00JMTalMOHMM OoxHOCUMA, 360pHuK padosa IIpasnoe gaxyrimema y Huwy,
op. 19, 1979, ctp. 295-297.

dopmyanyja HIje HajOOJba, jep YKOJIMKO YTOBOD BHILE HE OroBapa OYeKHBambHUMa ,,yTOBOPHHUX CTpaHa™, YNHH
ce Jla UX HHIITa He CIIpevyaBa Ja ra CIOPasyMHO HM3MEHE WJIM PAacKuHy. JIOCIOBHHUM CXBaTambeM OBOT
KpUTEpUjyMa, CyKaBa ce IoIpydYje NPHMEHEe MpaBwia O pAcKWAalkby WIA H3MEHH YyroBopa 300r
NPOMEH-EHUX OKOJIHOCTH. 300T MPOMEHE OKOJIHOCTH YTOBOP, 110 MPABHITY, BHIIE HE OJroBapa OYeKHBambUMa
caMo jeIHe CTpaHe, IOK Jpyra cTpaHa oOMYHO KOME HHUje ToroljeHa, ma Jyak Moke Johiu M y TIOBOJBHHjU
monoxaj. (Cunsuja Ilerpuh, M3MmjeHa wim packux yroBopa 300T IpOMHjEHEHUX OKOJIHOCTH IpeMa HOBOM
3akoHy 0 00BE3HHM OmHOCUMA, 300pHuk [lpasuoe axyrimema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp.
145. u 146; [paran Ilasuh, M3BpmaBame yroBOpHHX 00aBe3a y YCIOBHMAa MPOMEHH-CHUX OKOIHOCTH —
Huduaiuja kao pasiior 3a pacKu WK U3MEHY yroBopa, [Ipaenu scusom, o6p. 9-10/1993, crp. 1204. du. 35;
Karapuna [lonosuh bojuh, ,,[Ipomermene okonHocTH y mpakcu gomahux cyzaosa, [lpaso u npuspeda, op.
4-6/2018, ctp. 676) Ykonuko Ou TO OHO Ciaydaj, MOTJIO OM Ce CMAaTpaTH Ja YrOBOP OYHMIJICIAHO BHIIC HE
oxroBapa (CropasyMHUM) OYEKMBAKUMa YTOBOPHUX CHMIpAHA, aKO Cy, TOpeJ MPOMHCaHUX MOCIeaula 3a
Jy’)KHUKA, TMPOMEHEHE OKOJIHOCTH YTHLAJle W Ha I00OJbIIake I10JI0XKaja IMOBEpHOLAa y MEpH Koja
npeBasuiia3y Kpajiby IPaHMIy KOjy jeé OH MOrao pa3yMHO OUEKHBATH Y BpeMe 3aKJbydera yrosopa. Mako je
TEIIKO YTBPIHUTH IITA je TBOPALl HOPME HOME XTeO JIa H3pasH, ,,je3UKOM™ KOjU Ce KOPHCTHU He CaOIIITaBa ce
jacHO OHO IITO je BepoBaTHO Owila HaMmepa 3akoHOJaBna. [locMarpaHo ca OOjeKTMBHOI CTaHOBHINTA,
OBakBOM (OpPMYJIALMjOM C€ OTeXaBa NpUMEHa INpaBWIa O pacKugamy HIM HM3MEHH yrosopa 300T
MIPOMEHEHUX OKOJHOCTH M MOXKE C€ TEHIKO LITETHTH WHTEpPEecMMa KOjU C€ OBHM IPaBHUM HWHCTUTYTOM
pPEelOBHO INTHTE, IITO j€ TOTIYHO HENpHXBaT/bMBO. Moxe ce pehm na, y HajMamy pyky, 300r
HEeyCKJIa)eHOCTH MOjeANHUX Je0oBa IOCTOJH HECaBpIICHOCT MpaBHE HOpME, IIa YaK M Jia je y4YHIbeHa
oMalika IMpUIMKOM HEHOT CTBapama, 300T dera hie y OpojHUM ciydajeBuMa, Kao MpaBO 3HAYCHE HOpME,
OWUTH y3€TO OHO KOje HHje jeHO O] HEeHUX je3NUKHX 3Hauema. Vlako OM TaKBO MOCTYHame Cy0Ba y OBOM
Clly4yajy HECYMIbHBO OHJIO MOXEJFHO y CBOM pe3yJiTaTy, lbHuMe ce Moxke Tpehu rpanuna nzmely tymauema
W CTBapama IpaBa, jep, CTPUKTHO MOCMATpaHo, 3aJaTak TymMadya HUje Ja HOPMY MeHha y LHJbY HEHOT
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onuwimem MULLBErsY GUN0 HENPAGUUHO OOPHCAMU 24 HA CHA3U MAKEO2 KAKaE je,”"> 1 mopes
KPUTHUKE y ey TeOpHje Ja Cy KPUTEPUjYMH ,,IPAaBUYHOCT U ,,0MIITE MUILBbEHE", ,,HaKO
MHCIIMPHCAaHU HajOOJbUM MOTUBUMA®, HENPEIU3HU, IIMPOKU U AU(Y3HH, T€ 1a MOTY U3a3BaTu
Behe Temkohe y r[paKCI/I,519 300r 4era ce mpe Mory OpaHuTH Mepuia npeasuhera OnmTum
y3aHcaMa 3a TPOMET poOOM ,,[IPETEpPaHO OTEKAHO HCIYHEHe“ U ,,IPETEPaHO BEIHUKH
ry6urak“.°® Cmatpa ce W J1a OBHM KPHTCPHjyMHMa HHje MeECTO y 0OaBE3HHM
IpeTnocTaBKaMa 3a IpUMEHY WHCTHTyTa, Beh na Tpeba nga Oyay camMo ymyTrcTBa cyay
OPUIMKOM OJJyYMBamka O 3aXTEBY 3a Packu] WJIM H3MEHY YroBopa 300 NPOMEHEHUX

521 . . . .
okonHOoCcTH.””” Mctnuyhm na je motpeGHO ,,BICOKE MPUHIIMIIE HAa KOjUMa j€ 3aCHOBAHO jeIHO

JPYIITBO U HETOB MPABHU MOPEIaK™ U3pPa3UTU U CIPOBECTH KOHKPETHHUJUM U MPEIU3HHU]UM

nonpasJeama WK NpuiarohaBawa norpedama. Crora, youeHe HeIOCTaTKe TpebGa UCIPAaBUTH Y IOCTYIKY
koauukamnyje rpahanckor mpasa. TumMe Ou ce n30eriie HeTOYMUIIE KOje Ce M3a31Bajy HaBEACHUM H3Pa3oM.
Ilpema XomanackoM rpahaHCKOM 3aKOHHKY, Aa OHM CyJq MOTao Ja M3MEHH WM pacKuHE yroBop 300r
HernpeaBu)eHUX OKOTHOCTH, OHE TI0 CBOjOj IPUPOIU MOPajy OUTH TaKBE J1a OJ[p)KaBame yroBopa Ha CHA3U y
HEM3MEHCHOM OO0JIMKY, MpeMa KPUTEpHjyMHMa Pa3yMHOCTH M NPaBHUYHOCTH, HE OJAroBapa O4YEKHBambHMa
cmpane Koja ce Ha lbHX no3usa (wi. 6:258 cr. 1).

*18 ITocToju MHUIIIBEHE 1a Cy 3aKOHOM O OOIHraIOHAM OJHOCHMA TIPONUCAHH GIaKHN YCIOBH O OHHX KOje Cy
3a oBe noTpebe npensuhane Ommre y3ance. (Bua. Mupko Baprynosuh, U3Bpiiemhe HOBUaHe oOaBe3e U
MpoMeHa KynoBHe MONhHM HOBIIA Ka0 pPElICBAHTHA YHILCHHUIA 32 M3MEHY yroBopa y OOJUrallMOHOM IIPaBy,
Ipasnu oicusom, Op. 10-12/1988, ctp. 1806) Y cBakoMm ciyuajy, MOTYNHOCT pacKuJama HId HU3MCHE
yroBopa 300T MPOMEHEHUX OKOJHOCTH TPECTaB/ba U3y3eTaK Off Hauesa TYKHOCTH HCIYHhemha yTOBOPHUX

o0aBe3a, 1a ce HaBeICHH KPUTEPH]YMH MOPajy YCKO TYMadHTH.

,,OIIITe MUNJBEHE je 3ancTa HeoapeleH mojaM U nHuTame je Kako ce OHO MOXke yTBpauTH. Melytum, oBa

ozpenbda je mpomnymeHa wiaHoM 135. y KoMe je pedeHo Jia ce Cy PyKOBOJM HauellMMa MOIITEHOT MPOMETa,
Bosiehu pauyHa HApOYMTO O IKJbY YTOBOpPa, O HOPMAJIHOM PH3HMKY KOJl yrOBOpa OHOCHE BPCTE, O OMILITEM
HHTEpeCy, Kao U 0 uHTepecuMa 00ejy cTpaHa. TuMe je y 3HaTHO] MepH 00jallbEeHO KOje OKOJIHOCTH Cy O]
3HaYaja 3a OJUIYKy CyJa, Ma IMOCTaje jaCHUje W IITa 3HAYHM Ja je 10 OIMIITEM MHIbCHY HEMPaBHYHO
OJIp’KaTH YrOBOp Ha CHa3u TakaB kakaB je. C apyre crpaHe, MPaBHYHOCT je OCHOBA OBE YCTAaHOBE, a Ou
caMHM THM MOTJIa J1a Oye KpUTepHjyM MpH OUTydnBamy. UHHE HaM ce 1a je ycBajame OBe ojpeade Ouio
ONpPAaBJaHO M Jia je€ MPOCTOP OCTaBJCH CYIY 3a OJJIyYHBamE MO0 MEpWIMMa MPaBUYHOCTH YTBpheH ca
[PaBOM MEPOM, TaKO Jia HEe W€ Ha yIUTPO MpaBHE CUTYPHOCTH. YnyhuBame Ha MPaBUYHOCT NPBEHCTBEHO
3HA4M Jja Tpeba UCIUTATH He CaMO y 3aKOHY HaBEJICHE MPETIOCTABKE 3a PACKU/I I U3MEHY YyroBopa, Beh u
OHE OKOJHOCTH KOje Cy crelu(uIHe y TaTOM CIIy4ajy H KOoje ce He MOT'y 00yXBaTUTH oJpendaMa 3aKoHa, a
0J1 KOjUX 3aBHCH NPABUYHOCT OjjIyke cyaa. JeneHa [Jlanmnosuh, [IpaBUYHOCT KaO0 MEPUIIO MPH CYACKOM
OJITy4HBamky IpeMa 3aKOHY O OOJMTallMOHUM ofgHOcuMa, [lpaenu scugom, Op. 10-12/1988, ctp. 1365. u
1366.

%20 Cno6oman [eposuh, Packu yroBopa 360r POMEHEHHX OKOIHOCTH W HAYe/I0 NPABHE CHIyPHOCTH, Hayunu
npeeneo, beorpan, 1974, ctp. 205; Cnobonan Ileposuh, Komenrap y3 wnan 133, y: Komenmap 3akona o
obnuzayuonum ooHocuma, Kruea npea, penakropu: Crnodoxnan Ileposuh, [parossy6 CrojanoBuh, ['opmu
Munanosar, — Kparyjesan, 1980, crp. 430; danuna Ilomos, IIpoMemeHe okoiHOCTH M ocioboheme of
OJITOBOPHOCTH (BHILIA CHJIA) KOJI yroBOpa 0 Npojaju pode, 36opuux Mamuye cpncke 3a Opywmeene Hayke,
6p. 80 (1986), crp. 76. Kpurepujymum u3 Omnmrux y3aHcH NHOHOBO cy mnpuxBahenn y 3akoHy o
obmuranmonum ogHocuma Lpue T'ope (wr. 128. cr. 1) u 3akoHy 0 00Be3HUM oHOCHMMa XpBaTcke (wi. 369.
cT. 1).

%21 Cunsuja [erpuh, V3Mjena wim packua yrosopa 360r IPOMHjEHEHHX OKONHOCTH IPEMa HOBOM 3aKOHY O
00Be3HMM otHOCUMA, 300opHuK [Ipasnoz paxynmema Ceeyuunruwma y Pujeyu, 6p. 1/2007, ctp. 146.
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IIPaBHUM HHCTPYMEHTHMA, 22 He CMe C¢ M3I'yOUTH U3 BUA 1a M MEpUIIA caipikana y OIIITHM
y3aHcama MpeNCTaBJbajy MpaBHE CTaHIApIe KOjU TOApa3yMeBajy oJApehuBame calpiKuHe
YIOTPEOJbEHUX TIOjMOBA y CBAKOM KOHKPETHOM CIy4ajy. Mojke ce cTora MOCTaBUTH IHTAhE
Jla JIM ce ’hHMa yKIIama ,,3]10° KOje ce HACTOjJH eJIMMUHHUCATH U3 3aKOHCKOT TEKCTA.

CurypHo je na kopumheme TpaBHHX CTaHAapa WIM TEHEpalHUX Kiay3yia
oMoryhaBa 3aKOHO/ABIly Ja jeIHOM OJpea0OM OOYXBAaTH BEIUKY Pa3IMYUTOCT KUBOTHUX
curyanuja. Mehytum, OBakBH 1OjMOBH C€ MOTY KOPUCTHTH caMO orpaHuueHo. [Ipekopademe
Mepe MoXke BomuTH cyhemy 1o ocehambrnMa, a He TI0 3aKOHY, 0e3 KpUTEepHjyMa U JIOHOIICHY
pa3IMYUTUX OJUTYKa Yy CIIMYHUM CUTyaljama. , IIlpaBuanoct™, Mmehytum, HUje ,,ocTana cama™,
,0€3 KoHKpeTHHje mpaBHe ozache®. TloBe3mBameM MPaBHYHOCTU Ca ,,ONIITHM MHILJBEHEM
HECYMILHBO CE€ YKa3yje Jia je y MpaBy MPUXBATIEUBO CAMO OHO CXBaTambe MPABUYHOCTH KOje je
y IpyWITBY ommtenpuxBaheHo umu je 6ap npeoniahyjyhe, unme ce UCKIbyUyjy MPOU3BOJbHA
pelemha U OTKJIamka CYOjeKTUBHOCT WHIUBHIYATHOT pa3yMeBama MPABUYHOCTH JIMIA KOje
npUMerbyje IpaBo. > 3akoHOAABAIl 1aje CyAy U IOJATHA YIyTCTBA KA0 OPHjEHTALH]Y y KOM
npasily Tpeba aa ce kpehe cyzicka mpakca, KojuMa ce YHOCH BUIIIE U3BECHOCTH y YTOBOPHE
onHoce. [Ipu outydnBamy 0 pacKkujamy YroBopa, OJIHOCHO O H-EroBoj u3MeHH, cya he ce
PYKOBOANTH HaueJIMMa NOLITEHOr mnpomera,”’’ Bogehm pauyHa wapouumo o wnby

2 2
yroeopa, 0 HOpMaJJHOM PU3HUKY KOJA yrosopa OaHOCHE BpCTe,5 ° 0 onmmrTeM mnepecy,s 6

522 Cno6opan ITeposuh, Packua yrosopa 360r mpoMemEHNX OKOJHOCTH M HA4eNo MpaBHE CUTYPHOCTH, Hayunu
npeeneo, beorpan, 1974, ctp. 205. u 206.

52 Crepan 1lloropos, IlpaBudHOCT M Gep3aHCKu mocioBH, Ilpasuu scusom, Gp. 9-10/1994, crp. 1238. Bux.
takohe bpanko Ilasenun, Clausula rebus sic stantibus (mosuTuBHONpaBHa perymnatuBa), Hawa
saxoHumocm, 6p. 2 (Bespaua)/1980, ctp. 156.

524 Tloy , HaveMMa TIOITEHOT IPOMETa™ I0Ipa3yMeBa ce HAdeso CABECHOCTH M IOIITEra. BHI. y ToM cMucTy
Bopuc Buznep, Komenmap 3axona o obeesnum (obaueayuonum) oonocuma, kruea 1, 3arped, 1978, ctp.
536; Cnooonman Ileposuh, Komentap y3 uman 135, y: Komenwmap 3axona o obaucayuonum oonocuma,
kmwuea npea, penakropu: Cnoboman Ileposuh, [parossyo Crojanosuh, I'opmu Munanosai — Kparyjesari,
1980, ctp. 435; Pamomup Byporuh, bymumup Crakuh, 3axwyuusarmwe cnomHomposuHcKux y206opa ca
o2neonum npumepuma yeoeopa, beorpan, 1991, ctp. 50. Y 3akony o obnurammonum onnocuma Llpue T'ope
(un. 130) u 3akoHy 0 00Be3HMM omHOcMMa XpBarcke (uwi. 371), oBa ¢opmynaiyja je 3aMeeHa HAYeIoM
CaBECHOCTH M NOIITEHA.

525 Ca HOPMAJHHM PH3HKOM KOjH YrOBOP OJHOCHE BPCTE HOCH Ca COOOM YYECHHIM y MPHBPEIHOM JKHBOTY
MoOpajy pauyHaTH. tbera unHe oHe MPOMEHE Koje je 100ap MpUBPEIHUK, Tj. MAKJBUB U 00ABEIITEH TPTOBAIl,
IyXaH y3eTH y 003Hp joII MPMINKOM 3aKJbyderha YToBopa. 300T BUXOBOT HACTyHama CTpaHe He Ou Morie
Ia Tpaxke ocioboheme of Temkoha Koje Cy WX 3aJeCHiie, HUTH H3MEHY yroBOpa y CKJIAAy ca THM
mpoMeHaMa okosHOocTH. OBO je craHOBUIITE W Hamie cynacke mpakce. (Bua. wHmp. IIpecyma Bpxosror
npuBpeaHor cyna, Cim — 27/57 on 15. dbebpyapa 1957. ronune. Ha. nmpema Hophe Hobeswuh, Ilpomersene
oKoHoCcmu y npuspednom u epalarckom npagy (clausula rebus sic stantibus), beorpan, 1972, ctp. 3. ¢H. 2)
VY cynpoTHOM, OWIIM O TTOJIPUBEHN TEMEJbU TPKUILHE NpuBpeae. Hup. HopMmaaH MOCIOBHU PU3HK CacTojH
ce y TOMe Ja CTpaHa MOpa padyyHaTH ca OIPEeMOM M MarepujajioM Koje he ynoTpeOuTH 3a UCIymeme
o0aBe3e U Ta cpeliCcTBa Ha BpeMe 00e30eauTy.
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KAa0 U 0 HHTepecuma odejy CTpaHa.527

N3 dhopmynanuje na he cyn apouumo o HaBeIeHUM
OKOJIHOCTMMA BOJIMTH padyHa, IPOM3MIIA3H Jla UX 3aKOHOAaBall cMaTpa MoceOHO BaXKHUM, Al
U Jla OHE HHCY TaKCaTUBHO HaOpojane. [IpuimkoM omydrBama Jia JIH je 3aXTEB 32 PACKHU]I
WIA MU3MEHY yroBOpa OCHOBaH, Kao W Ja Jin he ce yroBop pacKWHYTH WIH HU3MECHHTH, CYII,
CBAaKaKo, Tpeba 1a y3Me y 003Hp H TPajamse U ACjCTBO IPOMEHEHIX OKOMHOCTH. 28 TToTpe6HO
j€ YTBPJIUTH U TIOCTOjarke Y3pOUHEe Be3e u3Mely mpoMeHe OKOTHOCTH U opemehaja yroBopHe
pPaBHOTEKE.

3aKOHOM O OOJHMIAIMOHHM OHOCHMA YBOAM CE HOBH > OCHOB IIO3MBaEba HAa
IPOMEH-CHE OKOJIHOCTU — Hemozyhnocm ocmeapera ceépxe yzoeopa. CBpxa yroBopa Ha Kojy
ce ynyhyje He MOXKe ce M3jeIHAaYUTH ca OOMYHIM MOTHUBOM (ITOOYI0M) KOjH je TETEPMHHUCAO
OJUTYKY jeJIHE CTpaHe Jia 3aKJby4Hl YrOBOP, Tj. Ca UCKIbYYHUBO CYOjeKTHBHHM OYCKHBAKHUMA U

IIJ1aHOBHUMaA, Beh ce MOpa paauT O OHOMEC 300r qeraje CTpaHa Ipey3ciia 06aBe3y, a 1IITo je y

TPEHYTKY 3aKJbyderha YTOBOpa U3pUIUTO WK pehyTHO Ouio npuxBaheHo U o Apyre cTpaHe

%2 TIpumukoM oONpele/bHBaEmA 33 jeAHY WIH APYTy NpaBHY CAHKIM]y, Cyd MOpAa MMaTH y BHAy Oa Ce
pacKkugameM yroBopa MpeKHIajy AOTaJalllbl TOKOBH IPOMETa, YAME MOTY OUTH 030HJBHO YrpOKeHH
MHTEpPECH HE CaMO JAPYrHX YYeCHHKA Ha TPXKUINTY, Beh W ONIITH MHTEpec, KOjH HeKaxa MOxe OUTH H
3HaYajHUjU OJ] HHTEpEeca YrOBOPHHKA Jia ce yroBop packune. (Mapko Hyphesuh, Komenrap y3 unan 135, y:
Komenmap 3axona o obaueayuonum oowocuma, Kiuea npea, TiaBau penaktop: Cnoboman [leposwuh,
Beorpan, 1995, ctp. 266) Y pyckoj mpaBHOj JUTEpaTypu MOCTOjU TIIEAMIITE, KOje WHA4Ye HHje IIUPOKO
npuxBahieHo, 1a cyx Moxe, y oMahuM HOCJIOBHUM OJIHOCHMA, JIa M3MEHH YrOBOP M IPOTHB BOJbE jelIHE 01
CTpaHaKa y M3Yy3eTHHM CJy4ajeBMMa KOjH YKJbYydyjy ApyIITBeHE uHTepece. Kao mpumep, HaBoau ce
XHUIIOTETUYKH CITy4yaj y KOMe je OWTHA JeBajBallfja BalryTe wid noehame 1eHa rpaljeBUHCKOT MaTepHjaia
HACTYIIWIIO y TPEHYTKY Kana je OcTaHkuHO Topawk y MockBu (Ocmarnkunckas menebawnss) OO caMo JI0
ImoJia 3aBpIicH. J|pyIITBeHH 3Ha4aj OBOT MPOjeKTa, KOjU ce oriena y ooe30ehuBamy TeneBH3HUjCKOT U PAIIO
CHTHAJIa 3a LeHTpaiHy Pycujy, onpaBnao Ou, mpeMa OBOM MUIUBCHY, H3MEHY YroBOpa Yak M ako ce
u3Bohau pamosa nporusu m3spuewy. (V. V. Vitryansky, The Civil Code on Contract, 10 Bulletin of the
High Arbitration Court of the Russian Federation (1995), ctp. 118. Has. npema Alexei G. Doudko,
Hardship in Contract: The Approach of the UNIDROIT Principles and Legal Developments in Russia,
Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 506. ¢pu 107) V 3akoHy 0 00IMralliOHKM OJHOCHMA
Lpue 'ope (un. 130) u 3akoHy 0 00Be3HUM OfHOCHMa XpBaTcke (4. 371), ommTy MHTEpeC ce BUILIEC HE
HABOJU M3PHYUTO KAO OKOJIHOCT OJ 3Hadaja 3a OMJIyKy cyna. Bua. takohje Bmama Peny6nuke Cpbuje —
Komucuja 3a mspany I'pahanckor 3akonuka, I'pahancku 3akonuk PemyOnuke CpOuje, Pagnu Teker —
[TpunpemibeH 3a jaBHy pacrpaBy, ca aJTepHAaTUBHHUM Npeyio3umMa, beorpan, 2015, un. 273. cr. 4.

521300, u. 135.

528 OBo je 6uiT0 M3pHunTO mMpenBrheno y OMIITHM y3aHCaMa 3a poMeT poGoMm (y3aHca 6p. 55 cT. 3), a IOHOBO
ce HaBoaH y 3akoHy o obOmmramuoHnM oxHocuMma Llpue Tope (wr. 130) u 3akoHY 0 0OBE3HHM OJHOCHMA
Xpsatcke (wi. 371). AKo je U3BECHO 1a Cy MPOMEHk-CHE OKOJIHOCTH NPUBPEMEHE, OJJHOCHO Jia Hehe TpajaTn
ayro u na he ce npuiuke ,,HOpMaIU30BaTH y oriIeAHo0j OynyhHOCTH, a 1a oJyIarame UCIybhemha He CMeTa
MIOCTH3alky CBPXE yroBOopa, OJHOCHO Jia NpeIMET yroBopa 3a JApyry cTpaHy 30or Tora Hehe maryoutn
KOPHUCT, yroBop He Ou Tpebano packuimaTd, Beh TPOAYKUTH POK 3a HU3BpIICHE Y3, E€BEHTYAJHO,
pactepeheme u Ipyre cTpaHe, HIIP. Y BUAY CHIDKEHA leHe o0aBese.

%2 ym. Crojan Lluroj, Viora kayse y acleKTHMa HakHaje YrOBOPHE WTeTe, y: Yeoeopu y mehynapoonoj
mpeosunu I, beorpan, 1987, ctp. 26. u 27.
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KA0 CTBAapHa ,,0CHOBa mocia“.” Jlakie, cBpXa yroBopa je /b 360r KOra je jefHa cTpaHa

3aKJbYUHIIA YTOBOP, @ KOJH j& GHO IIO3HAT MIIM HUje MOTA0 OCTATH HEMO3HAT APYToj CTPAHIL. >
Kama ce pa3smarpa na am je ocyjeheHa cBpxa yroBopa, y NPBOM IUIaHY Cy HWHTEpECH
noseprona.”? CrpaHa MoXe 3aXTeBaTH PACKHI YroBOpa M OHA Kaja 300r HACTYIAmba
OKOJIHOCTH IOCIIE 3aKJbyUeHha YTOBOpa HCIYHhEhe IheHe 00aBe3e HUje OTEKaHO, Al CE HhHMe
HE MOXE OCTBapUTH OHO pajJM yera je obaBe3a mpeysera, jep je, HIp., JAOIUIO IO MPOMEHE Y
JINYHUM OJHOCHMA YTOBOPHHKA KOjH Cy OMTHH 3a OCTBApEHC CBPXE yroBopa.’>> OBoM
0JIpe100M 3aKOHOJaBall M3paXkaBa HJEjy Jla CE€ CMHCA0 NMpaBWiIa O PACKHUIAby WIH U3MEHU
yropopa 300T IPOMEHEHUX OKOJHOCTH HE HCHPIUbYje OJP’KAaBAEM EKBUBAICHTHOCTH Y
€KOHOMCKOM cMHcTy u3Mely umHua0e W mpoTHBUMHHIOE, YMME j€ NPOIIMPEH JOMAIlllaj
IPUMEHE OBOT IIPAaBHOI MHCTHTYyTA. Y IMpPBHU IUIAH je CTaBJbEHA HJIja O MPAaBUYHOM YrOBOpY,
KOjoM je o0yxBaheHO M Hayelo jeJHaKe BPEAHOCTH y3ajaMHHX naBama.”** Ako ce He Moxe
OCTBapHTH CBpPXa YroBOpa, 3alITO OHJAa WHCHUCTUPATH HAa FETOBOM HCIYHEHY TaKBOT KaKaB
je? ,,CBpxa yroBopa‘“ je, y3 Beh momenyre Kputepujyme ,,04eKHBama YTOBOPHUX CTpaHa™ U

535
,,OIIIITC MHUIIIJBCHE O HpaBI/I‘IHOCTI/I“, peaAcCTaBbalia HOBOCT 3a AO0Tadallllby CYACKY IIPAKCY.

530 Bun. Cunsuja [erpuh, M3Mjena wim packu yroBopa 360T IPOMHjEH-EHIX OKOTHOCTH IPEMa HOBOM 3aKOHY
0 00Be3HNM oxHOcuMa, 36opHux Ilpasuoe gaxynmema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp. 143. u
145.

53! YBuua Jarkosell, Yeoeopna oozosopnocm, beorpan, 1993, ctp. 209.

%32 Ypuma Jankoser, Yeosopna oozosoprocm, beorpan, 1993, ctp. 208.

5% Tako j€ Cya yCBOJHO 3aXTCB 3a PacKW] yroBopa O 3ajeHHYKOj rpammu Kyhe m3mely pomutespa, ¢ jemHe
CTpaHe, U hiepke W 3eTa, ¢ Jpyre CTpaHe, 3aToO IUTO je y MelhyBpeMeHy Jouuio 1o nopemehaja omHoca u
pa3Bona Opaxka m3mely hepke u 3eta. Cyx je cMaTpao Ja je cBpxa yroBopa 3ajeJHIYKH KUBOT y H3rpaljeHoj
KyhH y CKIaJHUM OJHOCHMA, IITO je 300r NMPOMEHEHUX OKOJHOCTH Omio oHeMoryheHo. BpxoBHH cya
Peny6nuke XpBarcke, Pes — 121/05-2 on 12. maja 2005. rogune. Has. npema Cunsuja Ilerpuh, M3mjena
WM PacKH] YroBopa 300r NMPOMHjCHEHHX OKOJHOCTH IpeMa HOBOM 3aKOHY O OOBE3HHM OJHOCHMA,
360pnuxk [Ipasnoe gpaxynmema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp. 144,

53 Panmmma Kosauesnh Kymrpumosnh, Kmaysyma rebus sic stantibus nmpema 3akoHy o 0GiMrarmoHnM
onmHocuMa, 360pHuk padosa Ilpasnoz paxyrimema y Huwy, 6p. 19, 1979, ctp. 295. u 297.

53 360r uera je onemeHo a hie OBE MPETIOCTABKE 32 MPUMEHY NPABHIA O IPOMEHEHAM OKOTHOCTHMA, YBEICHE
3aKOHOM O OOJIMTAIIMOHUM OJIHOCHMA, IPEACTaBJbaTH OJATHHU HAIOp 3a CYACKy mpakcy. (Bux. Cioboman
Ieposuh, Ipenrosop, y: 3axon o obaueayuonum 0OHOCUMA C Pe2UCPOM NOJMO8A, TIETHAECTO H3JAbe,
Beorpan, 2003, ctp. 34-36) ¥V nmeny Teopuje ce mpeasiaxke 1a, yMECTO OBUX ,,HEjaCHUX U 3a HAIIy MPaKCy
HEKOPHUCHHMX IIpaBHMX CTaHJapAa AaHIJOCAKCOHCKOT IOpeKja”, y MO3WTHBHO IIpaBO Tpeda BpaTUTH
peryjiaTiBy MHCTHTYTa NPOMEHEHUX OKOIHOCTH M3 OIIITHX y3aHCH Kao ,,IPUMEPEHHjY" U ,,0JIMKYy YKyCy
KOHTHHEHTAJIHOT TpaBHUKa W mpaktudapa”. (Bun. Mwupko BacmiseBnh, On obauranmoHor 3akoHa [0
rpah)aHcKor 3aKOHMKa (O peryJaTHBH YroBopa y IpUBpeaH, OaHKapCKUX MOCIOBA U XapTHja O] BPEIHOCTH),
Ilpasna pujeu, 6p. 10/2007, ctp. 404) To je yuumeHo y 3akoHy o obmurannoHuM ojxHocuMma Llpue I'ope
(Bug. wi. 128. c1. 1) 1 3akoHy 0 00Be3HMM ogHOCcHMa XpBarcke (BuI. wi. 369. ct. 1). Bua. takohe Bnana
Pemry6mmmke Cpbuje — Komucuja 3a m3pany I'pahanckor 3akonunka, ['pahancku 3akonnk Permybimke Cpowuje,
Pamgan texct — IlpunpemiseH 3a jaBHY paciipaBy, ca anTepHaTHUBHUM mpemino3nma, beorpan, 2015, wi. 273.
ct. 1. Bpahame HamuMm cTapuMm TNpaBHUM TpaBHIWMMa, YUHHU ce, Ja HUje JOOpO pelieme, jep Impakca
nmokasyje na ocyjeheme cBpxe yroBopa 300T MPOMEHEHHUX OKOJHOCTH Tpeba na mMma oapeheHe mpaBHE
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On me ce odekyje Aa OBa, HaW3IJel, Pa3IMuuTa TEOpHjcKa OOpa3IokKema 3a yBaKaBambe
MIPOMEHEHUX OKOJIHOCTH 00jeIMHU U YCBOjU TIeAnIITe KojuM he outn oOyxBahenu eneMeHTH
TeopHja EKBUBAJCHTHOCTH, KOja je 10 Taaa Owia nmomuHupajyha, ocyjehema 1usba yroBopa,
OTIa/Iakba OCHOBE TI0CIIA, IPABUYHOCTH U CABECHOCTH M MOIITCHA.

Jpyrauuje o noTafallmker CTama, a M0 y30py Ha WUTAIMJaHCKO MPaBO, 3aKOHOM O
Oo0NUTallMOHNM OJIHOCHMA OBJAIINyje Ce CTpaHa KO0joj je OTeXaHO WCIyHmheme obaBese,
OJTHOCHO CTpaHa Koja 300T MPOMEHEHUX OKOJIHOCTH HE MOYE OCTBAPUTH CBPXY YroBopa Ja
MO:Ke 3aXTeBaTH camo 1a ce yropop packune (wi. 133. cr. 1). [Ipema Tome, cTpana koja ce
M03MBa Ha MPOMEHEHE OKOJTHOCTH MOKe Ouparu u3mel)y aBe MoryhHOCTH, 1a yTOBOp OCTaHe
HA CHA3W TaKaB KakaB je WM Ja 3axTeBa HEroB packua. M 1o 6e3 oO3upa ma nm Ou joj
npuiarohaBame cajpKHHE YroBOpa HOBOHACTAJIMM TpPUJIMKAMa BHILE OJArOBapajio. YTOBOP
ce Hehe pacKUHYTH ako Opyza cmpana noHyOu uiu npucmane oa ce oozosapajyhu ycnosu
yeoeopa npasuuno usmene (300, wn. 133. ct. 4). MoryhHocT ofp>kama yroBopa Ha CHa3u
MOTHBHCAHA j€ YMILEHHUIIOM Ja PACKUAOM YroBopa 300T MPOMEHEHHX OKOJHOCTH MOTY
030uJbHO OUTH MOBpel)eHU ONpaBllaHK MHTEPECH JIpyre cTpaHe. Mako ce roBopu o noxyou, u3
yera OM ce MOTJIO 3aKJbYYHTH Jia je TIoroheHa CTpaHa MOYKe TIPUXBATUTH WM OJOUTH, P Ce
0 TIPaBy Jpyre CTpaHe /1a ce CYNMPOTCTaBU 3aXTEBY 3a packuj yroopa. Jla morolena crpana
HeMa HaBeJleHy MoryhHoCT BUIU ce u3 (opMyJialiije a ce y Cirydajy TakBe ,,[IOHYy/e  yroBOp
nehe packunyri.>*® Taga he cya cBOjoM OIIYKOM H3MEHHTH YroBODP > aKo YIBPLH 1a Cy
Npe/UIo’KeHe H3MEHEe TIpaBUuYHEe, O0e3 o003upa IITO HX CTpaHa IMOroheHa MPOMEHEHUM
OKOJTHOCTMMa He mpuxBara. [IoHyqy WM TpUCTaHaK Aa ce oAroBapajyhm ycioBu yroropa
NPaBUYHO M3MEHE, JIpyra CTpaHa MOXKE JaTh y OATOBOpPY Ha TYXOy WM Ha HMPUIPEMHOM
POYUIITY, OJHOCHO Ha TIPBOM POYHILTY 3a IVIaBHY paclpaBy aKo MPUIPEMHO POUYUINTE HUje
onpxkaHo. M3y3eTHo, TO MOXX€ YYMHHTH Y TMOJHECKY WJIM Ha KacHHJeM pPOYUINTY, 10

3aKJby4CHba TJIaBHE paclpaBe, CaMO aKO YYHHU BCPOBATHUM [Oa 0e3 CBOje KpuUBUIIC TO HI/Ije

MOCJIEIUIE Y YTOBOPHUM OJIHOCHMA U KaJia MCIyHhehe 00aBe3e HHje MOCTAI0 MPETepaHo OTEeKAHO HU 3a
jenany yroBopHy crpany. Bua. MBuna Jankosen, J[ejcTBO MPOMEHEHUX OKOJHOCTH Ha YIOBOPHE OJHOCE
(ITokymiaj xapMOHHM3aIHje MpaBa EBPOICKUX 3eMaiba), Pesuja 3a esponcko npaso, op. 1/1999, ctp. 140.

5% Cunsuja [erpuh, V3Mjena wim packua yroopa 360r IPOMHjEH-EHHX OKOIHOCTH MPEMa HOBOM 3aKOHY O
00Be3HMM otHOCUMA, 30opHuk [Ipasnoz paxynmema Ceeyyunuwima y Pujeyu, 6p. 1/2007, ctp. 146. u 147.

>3 3aKOHOM O OGIMTALHOHMM OJHOCHMA CyZX je oBamheH W [a Ha 3aXTeB 3AMHTEPECOBAHE CTPAHE CMAHH
LHlperepaHo Benuky kamapy (wi. 80. cr. 4); ma, ako je To Moryhe, yJIOBOJbM 3axTeBy omTeheHor y
3eJIEHAIIKOM YTOBOPY Jia ce meroBa obaBesa ,,cMamy Ha mpaBuyaH u3Hoc (wi. 141. cT. 3); 1a Ha 3axTeB
Jy’>KHUKa CMam1 U3HOC YTOBOPHE Ka3He aKko Halje /1a je oHa ,,Hecpa3MepHO BUCOKA™ ¢ 003MpPOM Ha BPEIHOCT
u 3Hauaj npenmera obasese (4. 274). Te n3meHe cy NpuHyAHE, jep ce HE 3aCHHMBAjy Ha 3aj€IHMYKO] BOJBU
YrOBOpHHKA. Y CBa TPH CIIy4aja, Cy/ICKe U3MEHE YrOBOpa MMajy MCTH Wb, Ja yOJaxe NMpaBHy 00aBe3HOCT
yroBopa IpemMa CTpaHu 4Hja je obaBe3a Hecpa3MEpHO BHCOKa.
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morma panuje.’®® M3 maBemeHux onpenaba MPOMCTHYE Ja CTPaHA IMOTONEHA MPOMEHEHUM
OKOJIHOCTMMA HE MOXKE 3aXTEBaTH M3MEHY YroBopa, Beh je y TOKYy MOCTYyIKa MOXXE CaMo
NOHYOUmMu YMECTO IPBOOMTHO 3aXTEBAHOT packuaa. VHuIMjaTuBa noroheHe cTpaHe HE MOXe
OuTH 3axTeB, Beh caMo MpeyIor KOjHu je JIpyra cTpaHa ciio00Ha MPUXBATUTH WA OJOUTH,
Oynyhu na ce y Tom cinydajy yroBop Hehe packmHYTH caMoO ako Apyra CTpaHa ,,[IpUCTaHe Ja
ce oaromapajyhu ycioBu yroBopa mpaBuU4HO uM3MeHe“. Oapenda mpema K0joj Apyra crpaHa
MOXE npucmamu Ha U3MEHY yroBopa TyMayHl C€ TakKO Jia je M Cyj oBiamheH Ja y TOKY
TOCTYIIKA [PEJUIOKH Ja Ce OAroBapajylii yCIOBH yroBOpa PaBUYHO H3MEHE. ™

Kazna ce roBopu o ozpkamy yroBopa Ha CHa3H, IIOCTAaBJba CE MUTAE J1a JTU CE MUCIH
camo Ha (opManaHy Be3y ca ,,CcTapuM‘ yroBOPOM, OJHOCHO, Ja JIH ,,IPABUYHO M3MEH-EH'
YroBOp MOXKe OUTH ,,HOBU“ yroBop. [IpakTudHo oH TO jecte. Mnak, cMarpaMo Jia CaapyKUHCKO
00JIMKOBamke YroBOpa M3BPILIEHO CYJICKOM OJUTYKOM HE MOYKE MMAaTH 3HAuCHC¢ HOBAIH]E, jep
Ha MecTo moctojehe yroBopHe obOaBe3e He aoma3u HOBa, Beh ce peBuampajy ,,caMo™ HEHU
oxrosapajyhn ycmosn.>”® Kaxa ce yTBpay 3amTo je HEMpaBHYHO 1a CE YrOBOP OAPXKH Ha
CHa3M TaKaB KakaB je, OHJIa je JIAKO YTBPJIUTH Y 4eMy TpeOa Jia ce CacToju Herosa ,,lipaBuvHa
U3MeHa"™, TIpu YeMy Tpeba UMaTu y BUAY Jia CyJ OJjIydyje y TpaHHIlama 3axTeBa KOjU Cy
IOCTABIbEHH Y TOCTYIKY.> " [IpaBiUYHA H3MEHA yroBOpPA 3HAYM M3HATAKEEE 33 YTOBOP TAKBE
caJipkuHe KOojoM he y HOBHM yciOBMMa OMTH HajBUINE 33/JI0BOJbEHU ONPABIAHW MHTEPECH
obejy crpana.>” Axo ce y KOHKPETHOM CiIy4ajy He Moke moctuhu oaromapajyha u 3a obe
CTpaHE pPa3yMHO IpHXBAaT/bMBa HM3MEHA YTrOBOpa, CyA Tpebda Ja OKOHYA HEroBO NpPaBHO
nejctBo. [ToTpeOHo je uctahu na 3a packuaameM yroBopa, Kao paJuKaIHOM MEpoM, He Tpeda

. 4
0JIaKo roce3atu, Oynyhu 1a Ou TO 3HAYHIIO HEOTPAB/IAHO TI0je€AHOCTABIbUBAE CTBapI/I.5 3

5% By y TOM CMHUCJY orpaHuuere u3 wi. 314, 3akona o napuuaaoM noctynky (Cuyowcbenu erachux PC, Op.
72/2011, 49/2013 — omnyka YC, 74/2013 — omnyka YC u 55/2014).

% By, Bpnera Kpyss, KomenTap y3 unan 133, y: Komenmap 3axona o obaueayuonum ooHocuma |, peaakropu:
Bopucnas T. bnarojesuh, Bpiera Kpyss, beorpaz, 1980, ctp. 354.

0 yn. Pagmuna Kosaueswh Kymrpumosuh, Kiaysyna rebus sic stantibus npema 3akoHy o 00JUranuoHuM
onHOCcUMa, 360pHuk padosa Ilpasnoe paxyrimema y Huwy, 6p. 19, 1979, crp. 299.

> 3aKOH 0 MAPHUYHOM MOCTYIIKY, 4L 3. CT. 1.

2 Axo nolje 0 MpOMeHe OKOJHOCTH M HAKHAHO, Y TOriely ob6aBese yTBpheHE CYICKHM MOPABHAMEM WIIH
npecyioM, moroljeHa CTpaHa MOXKE MOHOBO Tpaxutd uHTepBeHuHjy cyaa. C. Luroj, Obaueayujcxa
pasmepja, JbyOipana, 1978, crp. 137. HaB. mpema bpanko Ilasenun, Clausula rebus sic stantibus
(mo3uTHBHOMPABHA perynatuBa), Hawa 3axonumocm, 0p. 2 (Bespaua)/1980, ctp. 160.

%3 Bagumup Kanop, YTHIaj] POMEEEHIX OKONHOCTH Ha HCIYHEHhe IPHBPEIHOT YIOBOPa, Apxue 3a npasne u
opywmeene nayke, op. 4 (oxrobap-nenem6ap)/1952, crp. 419.
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Pazi ce 0 pacKuaamy" ' yroBopa oMLIyKOM Cya, KOja HMa KOHCTUTYTHBHO A€jCTBO.> "
Y3ancom Op. 58 cr. 1. OuoO je W3pUUUTO MPEABUNEHO Ja ce Yy CiIydajy pacKuja cMarpa jaa
yroBOp HHje HU OMO 3aKJbydeH. 3aKOH O OOJHMTalMOHUM OJHOCHMAa HE Callp’)Ku OBAKBY
oapendy, 30or yera he ce MpUMEHUTH OMINTA MPABWIA O JICJCTBY paCKI/II[a.546 VY un. 132. je
MPOIMKCAaHO Ja Cy PacKUIOM yroBopa o0e crTpaHe ocioboljeHe cBojux oOaBe3a, H3y3eB
o0aBe3e Ha HaKHAAy eBeHTyanHe mTere (CT. 1). A, ako je jeaHa cTpaHa W3BpIIMIIA YrOBOP
MOTHYHO WJIU JSIMMHYHO, HMa MPaBo Jia jOj ¢e BpaTh OHO IITO je nana (cT. 2). Mehyrtum, kaj
y YrOBOpPY ca y3aCTOITHMM o0aBe3ama jejIHa CTpaHa He MCIyHU jeJHy 00aBe3y, Jpyra cTpaHa
MOJKe, Y pa3yMHOM pPOKY, PACKUHYTH YTOBOp y Torieny cBux Oynyhux obaBesa, ako je w3
JaTHX OKOJHOCTH OYMIIIeqHO na Hu oHe Hehe Outu ucnymene (300, um. 129. ct. 1). OHa
MOXKE PACKHHYTH yroBOp He camo y morjeny Oyayhux oGaBe3a, Hero u y morieny Beh
UCTYHCHUX 00aBe3a, ako HHXOBO HCIYHCHE 0€3 M30CTAIMX UCIYHhCHha HeMa MHTepeca 3a
wy (300, un. 129. cr. 2). Moxe ce 3aKJbydHUTH Ja TOCTOjU MoryhHOCT mpumeHe o0a

547

CTAQHOBHIIITA, Ja YTOBOpP IpecTaje eX tunc, ogHocHo ex nunc.”’ He moxe ce yHanpen pehu

¥ VrorpeGom m3pasa ,pacKHmame” yMeCTO H3pasa ,,pacKHA® y HACIOBY UIaHOBA MOCBEhEHHX MpaBHOM
WHCTUTYTY NPOMEHEHUX OKOJHOCTH XEIHM ce Hariacutd Beha ynora cyaa y oBOM ciydajy y OJHOCY Ha
ocrajie CilydajeBe pacKujaa yroBopa. V3a oBe, Ha IpBHU MOTJIEN, CUTHE je3WUKE Pa3InUKe KPHje CE HEIITO
Ba)kKHH]j€, IITO YMHOIOME MOXeE JIONPHHETH MPaBUIIHUjEM TyMadelwy NpaBHE HOpMe. [Jlaroscka mMeHuIa
(,,packumame’) ykasyje Ha KpeTame Koje BOIU ofpel)eHOM MCXOAy M Y CBOM 3HauCHYy MOJpa3yMeBa U Taj
NPOLIEC ¥ BEroB pe3ynTar. KoHKpeTHO, packuaame moapasyMeBa U packu. AJM packuay, Kao TPEHyTHOM
YHHY, IIPETXOJM HEKOJIMKO (a3a, HaCTyname IPOMEHEHHX OKOJIHOCTH — 3aXTEB CTpaHe — OJUIyKa Cy/a.
W3pazom packu o3HayaBa ce caMoO Ta CBPIICHA YMIbEHMIA, (DaKT pacKHja, aju ce U3 era He Haszupe Ja
NpEeCTaHKy [ejCTBa YyroBopa 300r NPOMEHEHHX OKOJNHOCTH IPeTXoAu Heku mnpouec. (Bua. Mapko
Byphesuh, Packudarwe unu usmena yeoeopa 3002 NpOMerEHUX OKOJIHOCMU, MAaruCTapcKH paf,
VYuusepsuter y beorpany — I[IpaBau dakynret, beorpan, 1994, crp. 25; Atuna U. ynam, Hacranak u
pa3Boj HIEje O pacKUIamy WM U3MEHH YroBOpa 300T IPOMEHEHUX OKOJIHOCTH, 360pHuKk padosa IIpasnoz
¢axyaimema y Hosom Caody, 6p. 1/2015, ctp. 198. ¢H. 1) Packun yroBopa 300T MpOMEHEHUX OKOIHOCTH
TIPE/ICTaBIba IIPUMED T3B. ,,HEMOTHBHCAHOT PACKU/AA®, Tj. pacKuIa yropopa 0e3 003upa Ha IMOHAIIAKE IpyTe
yroBopHe ctpaHe. Bun. Joxxed Canma, YroBopHa OATOBOPHOCT — Y €BPOICKOM, YMOpeTHOM U Jomahem
paBy, 36oprux padoea Ilpasnoe paxyrimema y Hosom Cady, 6p. 1/2011, ctp. 89. du. 59.

5 CxomHO TOMe, TyKGa 3a PACKHJ YroBOpa 300T IPOMEHEHHX OKOJIHOCTH je NpeoGpaxajHa, a He Tyxk6a 3a
yrBpheme. Tako na ce He MOXke TOBOPHUTH J1a TYXHJall HEeMa NPaBHU MHTEPEC 3a HEHO MOJHOIICHE, a CyIT
moce0HO TIPaBHU MHTEpEC TYXKHola Hu He yTBphyje. Bun. [Ipecyna Anemammonor cyaa y Hosom Cany, 'k
1781/16 ox 1. centembpa 2016. romusre.

546 HpI/IMCHa OIIITHUX MpaBWJIa HA noce6an cnyqaj MNPOMCHCHUX OKOJIHOCTH YHMHU CC Ja HI/IjG MpuKiagHa, €
003UpOM J1a CyIy y 3Ha4ajHOj MEpH Cy’KaBa ,,MaHEBAPCKH MPOCTOP™ Y MOTPA3U 32 MPABUIHUM PEIICHEM.
(Bun. Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 506. u 507) O Hexkum
Cl'IeIII/I(I)I/ILIHI/IM MaTCpI/IjaJ'IHOHpaBHI/IM " MPOLECCHOIIPABHUM IOCIIEAUIIaMa paCcKrJa yroBopa O KpeauTy ca
BaJIyTHOM KJIay3yJIOM 300T NPOMEHEHUX OKOJIHOCTH BUA. Biagumup Koszap, Hemama Anexcuh, IIpaBue
TIOCIIEZIUIIE PACKUAA YTOBOpa O KPEAUTY Cca BaITYyTHOM KIIay3yJoM 300T MPOMEHmEHUX OKOJHOCTH, [Ipaso u
npuepeoa, 6p. 1-3/2017, ctp. 81-95.

%7 Bpauko IMasenun, Clausula rebus sic stantibus (mosuruBHONpaBHa perymatusa), Hawa 3akonumocm, 6p. 2
(Bespaua)/1980, ctp. 160.
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KOje MpaBHE MOCJIEAMIIEC BUIIE OAT0OBAPajy PackUIy YroBopa 300T MPOMEHEHUX OKOIHOCTH.
To Tpeba na o/uTydn CyJ1 3aBUCHO O/ OKOJIHOCTH KOHKPETHOT ciy4aja. Mose gohu y 003up u
JNETMMUYHU PacKH]l yropopa (M OHJa KaJa ce He paad O ,,yrOBOpY ca Yy3acTOITHUM
ob6asesama‘). Yunu ce na 300 He 1Mo3Haje 0Baj MPAaBHU MHCTUTYT, KOJU OM c€ MOXKJa MOTao
yBecTH y3 oxpeljeHa orpanmuema.”’® Wwmajyhiu y Bumy na je obaBesy u aasbe Moryhe
UCIYHUTH, Tpebaso OW TpeaBuieTH W MOTyhHOCT 3axTeBama H3MEHE YroBopa paau
YCIIOCTABIbAba PABHOTEKE Y3ajaMHHX JaBamba.”

De lege lata, mpaBo Ha packux yroBopa 300r MPOMEHCHHX OKOJHOCTH HHje
YCIIOBJBEHO MPETXOTHUM IOJIHOIICHHEM 3aXTEBa IPYTroj CTPaHU 3a U3MEHY YroBOpa, jep Ipyra
CTpaHa MO>XKe, aKO KEJIU Jja YTOBOP OJPXKH, MPEUIOKHUTH y MIAPHULU 32 PACKU]] YTOBOpa J1a ce

550

nojeivHe ofpende yroBopa NPaBUYHO HU3MEHE. Y Hauptry ['pahanckor 3axoHHKa

8 Bun. Mupko Bacusberuh, On o0muraioHor 3akoHa 10 rpaljaHCKor 3aKOHHKa (O peryjJaTHBH yroBopa y
MpuUBpenr, OaHKAPCKUX MOCIO0BA M XapTHja 01l BPeAHOCTH), [Ipasna pujeu, 6p. 10/2007, ctp. 403. u 404.

549 Bun. XKexumvup IlImanmess, Hamomere y3 Heke onpende Omher nujena 3akoHa o 00Be3HIM ogHOCHMa, Hauwa
sakoHumocm, op. 9 (pyjan)/1978, ctp. 14; bnaxa B. Mapkosuh, Packun u usmena yrosopa o aeny 300r
MIPOMEHCHUX OKONHOCTH, [Ipasuu ocueom, Op. 10-12/1988, crp. 1776; Abenun buxuh, [Ipomujemene
OKOJTHOCTH U TpeKoMjepHO omTeheme KOA IBOCTPAaHUX yroBopa, [oduwrak [lpasnoe ¢paxyimema y
Capajesy, LIV — 2011, ctp. 86. u 94. Bua. takohe 3akon o obnurannonum onHocuma llpue Tope, wn. 128.
cT. 1; 3akoH 0 00BE3HUM OJTHOCHMAa XpBaTcke, ui. 369. cT. 1.

%0 Bpxosuu cyn Cpouje, I'33 — 9/94 o 13. anpuma 1994. roxune, Ilpaso — meopuja u npaxca, 6p. 6 (jym)/1997,
ctp. 75. HacynpoT OBOM CTaBy MOCTOjH MHIUBCHE N1a, HAKO c€ Yy oApendu 3akoHa O OOJUTralHOHUM
OJIHOCHMA Jla c€ YroBop Helie pacKMHYTH ako Apyra CTpaHa MOHYIU WIM MPHCTaHE Ja ce oAroBapajyhu
YCIIOBH yrOoBOpa MpaBHYHO m3MeHe (uwi. 133. cT. 4), IperoBopu H3pHUUTO HE CIOMHEY, FHHXOBO CE
nocTojame noapazymesa. (Muoapar B. Opinuh, 3axsyuere yeosopa, beorpan, 1993, crp. 11. ¢pu. 16) U3
TOra ce Jajbe 3aKibydyje Ja je IpaBo Ha PAaCKUJ YroBopa 300T NMPOMEHEHHX OKOJIHOCTH YCIIOBJHEHO
MIPEeTXOAHO Oe3ycIenrHo BofjeHnM mperoBopumMa. (Bua. Mapko Byphesuh, ObaBe3a nperopapama 0 HU3MEHI
yroBopa ycliell TIPOMEHEHIX OKOMHOCTH — Kiay3yne ,Hardship®, Ilpasuu ocusom, 6p. 9-10/1993, crp.
1219. Anu Bua. Mapko Byphesuh, Usmene yrosopa, IIpaso u npuspeda, 6p. 4-6/2018, crp. 642) Tauno je
Jla je TEMIKO MPaBHYHO U3MEHHTH YrOBOp ako 00e¢ CTpaHe He M3HECY CBOja CTAHOBHINTA W Ja he, ako He
ycrejy na aohy [0 3ajeHHYKOr pelierma, O TOME OMIYyYHTH cya. Takohe, cTpaHe cy OyXHe na ce y
OCTBapHBamy MpaBa U 00aBe3a M3 yrOBOPHOT OJHOCA MPHIIPKaBajy Hadyella caBeCHOCTH | momrema (300,
1. 12) u 3 HACcTOje Ja CIIOPOBE PEIllaBajy ycarjiallaBameM, MOCPSIOBAKBEM WM HA IPYT'M MHPAH HAYMH
(300, un. 19). Crpana koja je opnamilieHa aa 300T MPOMEHEHHX OKOJHOCTH 33aXTE€Ba PAaCKHIl yroBOpa
Jy’KHA je 1a 0 CBOjOj HAMEPH Jla TPaKH PACKH yroBopa o0aBecTH APYry CTPaHy YHMM j€ ca3Haia Ja Cy
TakBe okoiHocTH Hactymuie (300, wn. 134). ¥V npusor craBa J1a ce 3aXTEB 32 pacKHJl yroBOpa HE MOXKE
cMaTpaTH IpeypambeHUM aKo MPETXOIHO HHUCY BOEHH NMPEroBOpH W Jia ce IOHY/Aa, OJHOCHO IPHCTaHAK
JIpyre CTpaHe OJHOCE Ha MOCTYIaK Mpel CyIOM FOBOPH M YMELCHUIIA Jla aKO JIpyra CTpaHa npucmate Ja ce
oaroBapajyhu yciioBH yroBopa IpaBHYHO H3MEHE, IMPETOBOpH hie OWUTH yCIIENTHO OKOHYAHW W JIO cIopa
nehe v nohu. [la, mpema Hamrem NMO3WTHBHOM IIpaBy, YrOBOPHE CTpaHe HHUCY IyXKHE 1a, rpe oOpahama
Cyly, IpHUCTyIle IPErOBOPUMA aKO Cy C€ OKOJIHOCTH NpoMmeHwie Bui. Takohe MBuma Jankosen, JlejcTBo
NIPOMEHCHUX OKOJIHOCTH Ha yroBopHe onHoce (Ilokymiaj xapMoHM3amuje IpaBa €BpOICKHX 3eMasba),
Pesuja 3a esponcko npaso, 6p. 1/1999, ctp. 141. Iloctoju u cxBarame 1a ce oxpenda €wi. 133. ct. 4. 300
OJIHOCH Ha CUTYyallljy y KOjOj Cy ce CTpaHe HaueJHO CriopasyMelie /ia ce yroBOp NMPaBHYHO W3MEHH, C THM
LITO Ce HUCY ycarjlacuje Koja je u3MeHa rnpaBuvHa. Ha ocHOBy Tora ce 3akibydyje Jia ce M3MeHa yroBopa
300T IPOMEHEHNX OKOJIHOCTH y HallleM IIpaBy, HaKO CY/CKa, He MOXe 0e3 ocTaTka CBPCTaTH Yy NPHHY/IHE
Moaudukamnuje yropopa. OHa nMa MENIOBUTY Mpupoay. Kaga cBojoM o/uTykoM peBUIMpa YTOBOP, CYI CE€ HE
ocllalba HMCKJBYYMBO Ha OBJAamINelme Koje My je JaTro 3aKOHOM, Beh W Ha carylacHOCT CTpaHa Ja ce
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Peny6inke CpOuje npeasuheHo je na ce packuj yroBopa MOKE 3aXTEBaTH CamoO IIOCIe
HEYCIEeIUX MPEroBOpa 0 U3MEHU YroBOpa NPEAYy3eTUX Y pa3yMHOM POKY CXOIHO KOHKPETHUM
okomHocTHMA. ™" UHHE ce a 06asesusare ye080pHUX CMpPAHA A Y CIy4ajy MpPOMEHCHHX
OKOJIHOCTH, TIp€ MOKpeTama CYACKOT IOCTYIIKA, 800e npezogope y 000poj éepu y LUIbY
MOCTU3alkha KOMIIPOMHUCA, Y3 JI03BOJbABAIE U jeOHO] u Opy2oj cmpauu 1A, YKOJIUKO CE Y
pasyMHOM pOKY HE ycarjlace, TMOIHECY CYIy 3axmes 3a U3MeHy UlU packuo y2oeopd,
Ipe/ICTaBba PEJTATUBHO EKOHOMHUYHO M e(HKacHO pemieme, npuiaaroheHo morpedama
CaBpEeMEHOT' TTOCIOBHOT IPOMETa, Ka0 U CBPCH M CMHUCITYy IPABHOT MHCTUTYTa NMPOMEHEHUX
0KOTHOCTH.”? OBAKBO PEIICHE Y CKIALY je M Ca HACTOJarbeM Ja Ce CIIOPOBH PEINaBajy Ha
mupaH HaunH.>>® OxpaGpuBameM ,,caMornoMolin® MHHHMH3HpA ce moTpeda 3a ,,popMaTHIM
KOopalnuMa“ ¥ cMamyjy ce MapHHUYHU TPOLIKOBHU. PasyMHO je OYeKHMBaTH Ja TO MPENo3Hajy U
NPUBPEIHU CY0jeKTH, KOjU MMajy MHTEpeC Ja C€ CHOp pelid IITO Opke M ca IITO Mambe
TPOIIKOBA, y3 OUyBame CalallllbuX W OyayhHX MOCIOBHHX OJHOCA M TIOPE. ,,IPHBPEMEHOT
Hecrniopazyma“. To je manudukanmja, Koja 03Ha4aBa MPOJUPAE MOPATHE HJCje y TPaBHE
onuoce.”™ Takas je ciyuaj u ca mpaBuuHOmhy. A M IPaBHYHOCT U MHp MMajy CBOj OCHOB Yy

. . . 555
COJINAAPHOCTH, T]. Y3daJaMHO] 3aBUCHOCTH. ITocTaBiba ce muTame Kako Y TaKO CJIOKCHOM U

oxroBapajyhu ycnoBu yroBopa mpaBuuHO usmeHe. Bua. Mapko DByphesuh, U3mene yroBopa, [lpaso u
npuepeoa, o6p. 4-6/2018, ctp. 642. u 643.

! Bux. Bmaga Peny6rmmke Cp6uje — Kommcmja 3a mspaxy I'pahamckor sakommka, I'pahaHcKn 3aKOHHK
Penry6onuke CpOuje, Pagnu Teker — IlpunpemsbeH 3a jaBHY paclpaBy, ca aJTEPHATUBHUM HPEIJIO3UMA,
Beorpan, 2015, un. 273. ct. 2.

52 Bun. Jenena IlepoBuh, Packug 1 m3MeHa yropopa Kao IpaBHE TOCIEANIIE TPOMEHEHUX OKOIHOCTH, [Ipaso u
npuspeoa, 6p. 4-6/2012, crp. 633; Sarah Howard Jenkins, Exemption for Nonperformance: UCC, CISG,
UNIDROIT Principles — A Comparative Assessment, Tulane Law Review, Vol. 72, No. 6 (June 1998), ctp.
2019. Y. Ingeborg Schwenzer, Force Majeure and Hardship in International Sales Contracts, Victoria
University of Wellington Law Review, Volume 39, Number 4 (April 2009), ctp. 723.

3 Bux. 300, un. 19. M HakoH mro je mapHHIa 3amodyenia, CyI je Ay)KaH Ja TPENopydd CTpaHKaMa Ja
CHOpa3yMHO pele crop. Y ToM cMHuciy, cyn he fa yrmyTu cTpaHKe Ha MeAWjannjy Wid Ha HHPOPMATHBHO
POYMINITE 32 MEAWjanHjy, y CKIIaay ca 3aKOHOM, OJHOCHO Ja yKa)Ke CTpaHKaMa Ha MOT'YhHOCT 3a BaHCYJICKO
pelaBame Cropa MeIujalijoM WM Ha JPYTH CIIopa3yMaH HauyMH. 3aKOH O MapHUYHOM MOCTYIIKY, 9. 11.

4 Kao mro Moke Jia 3a0CTaje 3a MOPAJOM, MPABO MOXE M 1a NPEeImaul y OAHOCY Ha Mopal. (Mummjan
[Monosuh, bop6a 3a npago, 3moynorpeda npasa 1 0AroBOPHOCT kao MopaiHu nojmosu (OcBpt Ha Tacuheso
reanmre), y: Pammuna KopaueBuh Kymrpumosuh (yp.), 3roynompeba npasa: 360pnux padosa, Hu,
1996, ctp. 6) Jomyme y nmpyroMm KOHTEKCTy, 3amaxyhm ce 3a jadame Bepe y 00aBE3HOCT YroBopa
CTPUKTHOM IIPUMEHOM 3aKOHA Ha HCIymeme yrosopa, [I. ApanhenoBuh je 20-ux roauHa mpouuior Beka
Mcao Ja ,,3aKOHU Tpeda Jja MMajy, HapOYUTO KOJ Haller pa3y3/laHor CBEeTa M y OBOj Hamloj pasrpaleHoj
3eMJBbH, TJIe Ce TaKO MHOTO JbyAu He 0oje HM bora Hu 3akoHa, u BactutHO nejctBo™. /1. Apanhenosuh,
Clausula rebus sic stantibus u HemzocTiKHOCT AaBawa, y: 36upka pacnpasa 00 [-pa /. Apanhenosuha,
Beorpan, 1926, ctp. 70.

%% Munujan ITonosuh, Bop6a 3a mpaBo, 3m0ynoTpe6a mpaBa W OAOBOPHOCT Ka0 MOPANHH mojMoBH (OCBPT Ha
Tacuheso rnenumre), y: Pagmuna Kosauesuh Kymrrpumosuh (yp.), 3noynompeba npasa: 300pnux padosa,
Hu, 1996, ctp. 6.
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OCETJPMBOM OJHOCY IOJCTAaKHYTH CTpaHEe Jla Mperopapajy y3 yjarame HajOOJbUX Haropa y
IIJbY TOCTH3ama cropa3dyMa. IIpaBHu okBup 3a eUKacHO IperoBapame 0OyxXBaTa IPAaBHY
o0aBe3y mperomapama, IY)KHOCT IpHUIpKaBamba Hayelda CAaBeCHOCTH M TIOIITEeHA U
HomroBama o0aBe3e capaame, OJrOBOPHOCT 300r oxdWjama WIM IpeKHuIa IperoBopa
IIPOTUBHO OBOj JY’KHOCTH, IIPaBO U jeJHE U Jpyre CTpaHe Ja ce oOpare cyay YKOIHKO ce Y
pa3syMHOM POKY HE ycarjiace, Kao U oBjalrheme cyaa He caMo Jla pacKHHE yroBop, Beh u na
ra m3menn.”>

Kao nHoBuHa, 3aKOHOM O OONMTalMOHMM OJHOCHMa MIpomucaHo je na he cya, ako
U3peKHe PacKH] YroBopa, Ha 3axTeB Jpyre crpaHe o0aBe3aTH CTPaHy Koja ra je
3axTeBaJia Ja HAKHAIW JAPYroj CTPaHH MPaBUYAH €0 IITeTe KOjy TPnH 360r Tora (Wi
133. c1. 5).>°" Packu0oM yroBopa CTpaHa Koja ce Mo3HBa Ha MPOME-eHE OKOIHOCTH 0cI0baha
ce Temkoha y Be3u ca UCIymemeM. lieja mpaBUYHOCTH KOja Ce€ Hajla3u y OCHOBH OBOT
NPABHOT MHCTHTYTA HE MOpa, MelyTHM, THMe GHTH y TOTITYHOCTH 3a10BOJbeHA. > Hamme,
Jpyra crpaHa Mo)ke 300r packpja yroBopa HEONpaBJaHO TPHETH H3BECHY INTeTy (HIIp.
TPOLIKOBH OKO IPHIIPEMa 3a HCHyHhembe yroBopa). OIroBopHOCT CTpaHe Koja ce Mo3uBa Ha

IPOMEHEHE OKOJIHOCTU pa3lIMKyje €€ Yy OJHOCYy Ha Jpyre CciydajeBe yroBOpHE

%% V1. Baga Peny6rmke Cpouje — Komucnja 3a mspany I'paanckor sakomuka, I'pahancku 3akonnk Pery6mmke
Cpbuje, Pagau texct — [IpunpemibeH 3a jaBHY pacmpaBy, ca alTepHATHBHUM Ipeano3uMa, beorpan, 2015,
ui1. 273. O noHOBHHUM nperoBopuMa (renegotiations) y ciryuajy npoMemeHnX OKOJHOCTH Ouhie BHIile pedun y
nery mocseherom UNIDROIT Hagemmma 3a meljyHapogHe TproBuHCKe yroBope, Hadenmmma eBporckor
yroBOpHOT TipaBa U Haupty 3ajeHuukor okBupa 3a yrnyhupame.

7 Ipuxsahena je popmymamuja kojy je y Ckumm 3a 3aKoHHK 0 oGmurammjama u yropopuma (wr. 103. cr. 3)
npeanarao npo¢. Muxaumno Koncrantunosuh. CrnmaHo pememe npeasuleHo je u 'y I'pal)anckom 3akoHUKY
Pycuje. [Ipema ct. 3. ui. 451, mpuimkoM pacKuaama yroBopa 300r OUTHO MPOMEHEHIX OKOJHOCTH, cy/[ hie
Ha 3aXTeB OWMJIO KOje CTpaHe ypeIuTH IMOCIeqHIe PacKuaama, y Iniby Ja ce n3Mely yropapaua npaBHIHO
pacriofiesie TPOIIKOBH KOje OHHM CHOCE Yy B€3M ca HCIymemeM yrosopa. (Bun. MBuma Jankosen, [lejcTBo
NIPOMEHEHUX OKOJIHOCTH Ha yroBopHe onHoce (Ilokyinaj xapMmoHHM3alMje TpaBa €BPOICKUX 3eMalba),
Pesuja 3a eeponcrko npaeo, op. 1/1999, ctp. 143) Ako 300r HNPOMEHECHHX OKOJHOCTH YIOBOp HHjE
PacKMHYT, HETo cy oAroeapajyhu ycioBU yroBopa MpaBUYHO M3MEHEHH, [TUTAkhE MTPaBa Ha HAKHAIY IITETe
ce He IocTaBba. [IpaBHYHOM H3MEHOM YroBopa, W 0e3 HakHaJe IITeTe, 3a/l0BOJbaBajy €€ ONPaBAHU
uHTepecu o0ejy crpana. Y Haupty ['pahanckor 3akonuka PenyOnmke CpOuje Huje mpensuheHo MpaBo
Jpyre CTpaHe Jia 3axTeBa HaKHa/y IPaBUYHOT Jeia ITeTe KOjy TPIH 300T packuia yroBopa, ajii cy HbeHa
npaBa ypelheHa Ha McTH HauMH Kao y OmmuTuM y3aHcama. ,,Kan jenHa yropopHa crpaHa 3axTeBa H3MEHY
yroBopa 300T IPOMEHEHUX OKOJIHOCTH, JPyra CTpaHa MOXKE PaCKHHYTH YroBOp, Y KOM CIIy4ajy ce cMaTpa
Kao J1a yroBop HHje HHM OMo 3aksbyueH. Kaj jeqHa yroBopHa cTpaHa 3axTeBa packui yroBopa, Ipyra cTpaHa
MOXE TPaXHTH Jla Ce YroBOp OJp)KM Ha CHa3M, ca INpEeJIOroM H3MeHa ojpenaba yrosopa.” (wi. 275)
3anpxkana je oapenda 3 300 nma cyn Hehe packMHYTH YroBOp ako Jpyra CTpaHa npucmaue Iia ce
oxrosapajyhu ycnoBu yrosopa mpaBuuHO m3MeHe (4wi. 273. cr. 5). Bun. Bnaga PemyGmuxe Cpbuje —
Kommucuja 3a mpamy I'pahanckor 3akonmka, I'pahanckm 3axonuk Pemy6muke Cp6uje, Pagau tekcr —
[IpunpemsbeH 3a jaBHY pacIpaBy, ca alTepHATHBHUM Ipeio3nma, beorpan, 2015.

%8 O npyrum ciydajeBEMa OJrOBOPHOCTH IO OCHOBY MpaBHYHOCTH BHi. JakoB Pamuumh, Mmosuncka
00z060pHocm u wen docee, beorpan, 1979, ctp. 46-48.
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OArOBOPHOCTH.” 3HauajHa CIEU(HUIHOCT CACTOjH Ce Y TOME INTO CE MPAaBO HA HAKHALY
HITeTe MpHU3HAje jeAHOj CTPaHU MAKO Ce JApyra CTpaHa HE MOXE CMaTpaTH OJTOBOPHOM 3a
HACTymname OKOJHOCTH 300T KOjUX HHje HCIyHWJIa CBOjy YroBopHY o0OaBe3y. OBakaB
3aKJby4aK MMPOM3HMIIA3H U3 IpaBHiIa Ja C€ PAaCcKH]] YTOBOpa MOXKE 3aXTEBATH CaMO aKo CYy IOCTe
3aKJby4eHba YroBOpa HACTYIHIIE OKOJHOCTH KOj€ CTpaHa Koja ce Ha WUX MO03MBa HUje Ouia
OyXHa Ja y BpeMe 3aKk/byuema YroBopa y3Me y 003Mp, HUTH HX je Morja u3behm wmm
caBnanatu. Jlasbe, He MpHU3HAje ce MPaBO Ha HAaKHAy IEJOKYIHE mTeTe, Beh caMmo mpaBU4HOT
nena. 1llTa je 1 KONMKO M3HOCH MpaBHYaH €0 WTeTe,” . cTBap je oueHe W yTBphema cyaa y
CBaKOM KOHKpeTHOM cityyajy. Cyn he ouTyKy 0 TaKBOM 3aXTeBY JIpyre CTpaHe JOHETH Camo
aKo OHa JIOKaXke MOCTOjame W BUCHHY IiTeTe. Cyl Mopa OJpeAMTH M3HOC HAaKHAZE TaKo Ja
TEpeT HETaTUBHHUX IOCIEUIa IMPOMEHEHUX OKOJHOCTH MpPaBUYHO pAacHoAeind Ha o00e
crpane.” Ty, nakne, He mocToju cumerpuja. JlocyheHoM HakHagOM IpYroj CTpaHu Tpeda
HAJOMECTUTH CaMo JIe0 T'yOHWTaka Koje OHa Tpmu 300r packuma yroBopa. Ilpeocramm neo
HITeTe MPOY3POKOBAaHE HEHM3BPIICHEM YroBOpHE o0aBe3e, CTpaHa Koja ce Io3Baja Ha
npoMemeHe OKoMHOCTH Hehe OMTH IyXHa 1a HakHaau. Ako Ou ce mTera HakHahuBama y
HNOTIIYHOCTH, IPABHO JIGjCTBO PacKkuJa yroBopa 300T MPOMEHEHUX OKOJIHOCTH NMPAKTUYHO OU
Ce M3jeIHAYMIO Ca MPAaBHMM ITOCIEINIAMa CKpUBIbeHe HeMmoryhHocTr ucmymema. > Ha Taj
HAUWH TPaBHU MHCTUTYT NPOMEHEHUX OKOJHOCTH Ono Ou anymupan. O0jamimere 3alTo
CTpaHa KoOja je 3axTeBaJla PAaCKWJ YroBOpa HIIAaK HEHITO AYryje BUAM CE€ Y TOME IITO je
UCIyBheHhe 00aBe3e, U Mope]l IPOMEHEHUX OKOJIHOCTH, UIak, Moryhe, ma 6u 1yXKHUK, TpeMa

OMILTUM IPaBUJIMMa YrOBOPHOT IIpaBa, MOpao o0aBe3y Ja UCIYHHU WX J1a OJroBapa 3a MITETy

559 Bun. Buna Jarkosen, Yeosopra odzosoprnocm, beorpan, 1993, ctp. 211. u 212.

%0 Mocroju MumUBEBmE 1a ,,ynOTPe6a OBOI HEHPEIH3HOT TEPMHHA MOXE A H3a30BE Pa3IMUMTA TyMauema M
NPOU3BOJHHOCTH NPUIINKOM JocyhuBama u3HOoca mTeTe™. 300r Tora ce mpeiaxe aa ce u3pas ,,IpaBH4aH
JIe0 IITeTe" 3aMEHH M3Pa30oM ,,TPOIIKOBH ‘. Flako TPOIIKOBH KOje Cy YTOBOPHE CTpaHe MMajle IPeICTaBIbajy
JIe0 LITeTe, HBHXOB M3HOC Ce MOXEe YTBPIUTH ca BehuMm cremeHoM curypHoctd. Bun. [lanuna Ilomos,
[IpoMemeHe OKOTHOCTH M OclIoOoheme O OATOBOPHOCTH (BHINA CHIIa) KOJA YroBOpa O mpojaju pode,
360pnux Mamuye cpncke 3a Opywmeene nayke, 6p. 80 (1986), ctp. 77.

%! Cunsuja [erpuh, V3Mjena wim packua yroBopa 360r MPOMHjEHEHIX OKOJTHOCTH IpeMa HOBOM 3aKOHY O
00Be3HUM ofHOCHMA, 300pHuK [Ipasroe dhaxyimema Ceeyuunuwima y Pujeyu, 6p. 1/2007, ctp. 150. Y § 79.
ct. 2. I'pahanckor 3akonuka Hekanamme Hemauke JIemoxparcke Peny6nuke (Mcrouna Hemauka — DDR)
6wio je mpenBuheHo: ,,ak0 yroBop Oyae M3MEHEH WINM PackWHYT, HY)KHE TPOIIKOBE KOjU THME Oymy
YCJIOBJbEHH, KA0 U OHE KOjH Cy HACTAJM y NIPUIPEMaby UCITyHEmha YyroBopa, cHocuhe mapTHepH cpasMepHO
KOPHUCTH KO0ja 3a HHX NPOW3WIa3H M3 M3MEHe Win packuzaa yrosopa“. Has. mpema Pagmuna KosaueBuh
Kymrrpumosuh, Kitaysyima rebus sic stantibus mpema 3akony o o6nurannosum ogHocuma, 360pruk padosa
IIpasnoe paxynmema y Huuy, 6p. 19, 1979, ctp. 300.

%2 Mapxo Byphesuh, Komentap y3 unan 133, y: Komenmap 3axona o obnueayuonum oOHOCUMA, Kibued nped,
rinaBHU penakTop: Cnob6onan Ileposuh, beorpan, 1995, ctp. 265.
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%83 Meljytnwm, 360r Tora IITO MY CE HHINTA ,,He MOKE MPUTOBOPUTH, OH he

300T HEHCTTYHEHbA.
outu ociobohen cBojux obaBesa, anu he OUTH W AyXKaH Ja HaKHAIM JI€O IITETEe KOjy Apyra
cTpaHa Tpru 300r packuga. CTpaHa Koja je Tpakuyia pacKuja yroBopa, a YHMju 3aXTeB j€ CY]
YCBOjHO, MOXE IMapajelIHO OJArOBapaTH 3a INTETy 300T MOBpe/e AY)KHOCTH OOaBelITaBama U
3a MpaBUYaH JIeo MITeTe KOjy Apyra CTpaHa Tpiu 300T pacKuaa.

Crtpane ce MOTy YroBopoM ynamnped oopehu no3ueara na oopelene npomerene
OKOIHOCMU, OCHM KO je TO y CYIPOTHOCTH Ca HAYENOM CAaBECHOCTH M momTema.”> Oba
onpenda He OM MMaja CMHUCIa ako OM Ce CMaTpalio Jia je CBaKO OJPUIIAEE O MMO3UBamba Ha
CHUTYaIljy KOja MpeJia3d OKBUP HOPMAIHOT MOCJIOBHOT PU3UKA CYIIPOTHO HAuelly CaBECHOCTH
U TIOIITEHA, jep 32 MOTYhHOCT YrOBOPHOT MCKJbYY€Ha NMPUMEHE MHCTUTYTa MPOMEH-CHHX
OKOJIHOCTH He OM ocTano Humta.”"> CTpaHH ce He MOXE HAMETATH IIPABHA 3AIUTUTA [POTHB

EBCHC BOJbC, IIOIT'OTOBY HC Yy YroBopuMa y IPUBPCOU. Ona ce me MOXKe O,Z[pehI/I, caMo je

MHTambe Yera ce ofpekia.”’® Onpuiame O 3alITHTE KOja Ce NpYy)Ka 3aKOHOM MOXE Ce

563 YBuua Jankoser, Yeoeopua oocosopnocm, beorpan, 1993, ctp. 211.

%4 300, wr. 136. Crapo je mpaBHWIO 1a ,,i IITO HHje 3a0pameHO Moxe ga He Oyae momreHo™ (Ommrn
MMOBUHCKH 3aKoHHK 3a KibakeBuny LlpHy ['opy, wi. 999). [TocToju Munbeme Aa je, ¢ 003UpOM Ha OTIITY
IyHOCT (y 3acHHBaby OOJMHMIAlMOHMX OJIHOCA WM OCTBApHBamy IMpaBa M 00aBe3a M3 THX OJHOCA)
MpHUIpKaBamba Haueda caBeCHOCTH U nommrema (300, wi. 12), kao ¥ npaBujIo O AUCIIO3UTUBHOM KapaKkTepy
onpenaba 3aKoHa, MpeMa KOMeE ,,CTPAaHE MOTY CBOj OOJHraIlMiOHH OJHOC YPEIAWTH IPYKYHje HEro IITO je
OBHM 3aKOHOM o/ipel)eHo, ako K3 nojeanHe opende OBOI 3aKOHA WM U3 HeHOT CMHCIIA HE MPOU3JIa3H LITO
apyro (300, un. 20), HaBoljewe Ja oIpUllake O] MO3MBaka Ha OfpeljeHe MPOMEmEeHEe OKOJIHOCTH HE CMe
OUTH y CYNPOTHOCTH Ca HAauyelloOM CAaBECHOCTH U TIOIITEHA CYBHIIHO W JIOLIE, jep Ce M3 TOra MOXe
3aKJbYYHTH J1a j€ Y ClIydajeBUMa Y KOjuMa HHje 10/aTa oBa (popMysialiija JOMyIITSHO yroBapaT MPOTUBHO
Hauely caBecHOCTH u moirema. (Bua. bpanko IMasenun, Clausula rebus sic stantibus (mo3utuBHOMpaBHa
perynatuBa), Hawa 3axonumocm, Op. 2 (Bespaua)/1980, ctp. 161) ¥V maupty ['pahanckor 3akoHmKa
Penryonmke CpOuje M3pHYUTO je MPONHCAHO Ja ce NPUMEHa Hadella CaBECHOCTH U IOMITEeHa, Koje je
03HAYEHO Ka 6PX06HO HAYeN0 3aKOHHUKA, HE MOXKE UCKIBYUYUTH UITH OTPAHUYHUTH (UI1. 4).

%5 Bun. Bprera Kpysm, Ilpomersene okomnocmu u y2080pna 002060pHOC. (Hemo2yhHOCM UChYIbersd, Gulla
cuna, knaysyna rebus sic stantibus), beorpan, 1967, ctp. 130. u 131; iparossy6 Crojanosuh, Casecrocm u
nowmerse y npomemy, beorpan, 1973, crp. 128. Y. IIpecyna BpxosHor npuBpenHor cyna Jyrocnasuje, Ci
—491/67 on 25. anpwia 1967. ronure (,,BosboM cTpaHaka MOKe ce HCKJBYUUTH MPABO HA Pa3jHKe y IEHU
HacTalle IOHOUICHEeM HOBHX €KOHOMCKHX MHCTPYMEHaTa, caMO OHJA aKo Te pa3lInKe He Ipesa3e OKBHpE
HOPMAJIHOT PH3HMKA y MOCJIOBHUM OJHOCHMA. AKO HaBeJCHE Pa3jIMKe Ipejia3e OKBHPE HOPMAIHOT PH3HKa
YroBopeHa ojpenda O HCKJbydeHy MpaBa Ha pPa3MKy Yy I[I€HH IPOTHBHA j€ HAYely CaBECHOCTH H
nomrewa.). Has. npema bnaxxa B. Mapkosuh, Packun u u3Mena yroBopa o Jeny 300 MPOMEHEHHX
okosHOCTH, [Ipasnu scueom, 6p. 10-12/1988, crp. 1780; ,,... 3a ciaydaj ma yciiea Ap:KaBHUX MM KaKBUX
JIpYrux Mepa Koje CIMYHO Jielyjy Johe 100 OWTHOT, KBaIMTETHOI HapyllaBamba EKBHBAJIECHTHOCTH
npecTaiuja, 10 OuTHor Bpehama 3aKOHa BPETHOCTH y HETOBOM TMO3UTHBHOM JIETIOBAlkY a TUME JI0 TpyOor
KpIIema JOXOTKa MpeMa YI0KEHOM pamy. Y TaKBOM CIIy4ajy MUCKJby4YeHe NPUMEHE NMPaBHOT IpaBMiIa O
3aKJbYy4eHy yYTrOBOpa MO KJIAy3yJIOM HETPOMEH-CHUX OKOJHOCTH JOJIa3H y CyKOoO ca HadeloM MOIITeHha U
CaBECHOCTH Y MpaBHOM caoOpahajy, ca jeJHUM 01 OCHOBHMX Hadeja IpaBHOT mopetka. '3 — 73/67 on 6.
HoBeMOpa 1967. ronune. Hag. npema Pagmuna Kosauesuh, [IpoMemeHe OKONMHOCTH M HA4eJIO CaBECHOCTH
n nomrewa, 36opuuk Ilpasnoe axynmema y Huwy, 6p. 12, 1973, ctp. 296. Bua. takohe Anexcanmap
Tonpurraju, [lpuspeono yeosopno npaso, 3arpeo, 1967, ctp. 183.

%06 Kemmmup IlImanmess, Hexonnko mpo6iema kimaysyie ,,rebus sic stantibus“ y cynckoj npaken, Ipuspeda u
npaso, 6p. 11 (HoBemOap)/1971, ctp. 25.
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OJTHOCHTH CaMO Ha KOHKpeTHe OKoJHocTH. OHO Tpeba na Oyne jacCHO M HEJBOCMHCIICHO.
HenpuxBaTibuBO je maymaiHO OJpHLAme, HIP. OJpUIAlke YHANpea Of IOo3WBamba Ha OHII0
KaKBY [POMEHY OKOJIHOCTH.”' JIOMET OIpHIaha CBHX [PHTOBOPA CTPAHE HE MOTY CXBATHTH
y BpeMe 3aKJbyuema YyroBopa, ma Ou MHCHUCTHpamhe Ha lbeMy Onino HemopaiHo. Cya masu 1o
CITy’KO€HOj AY’)KHOCTH Ha NOLITOBAak-¢ Hayesa CABECHOCTHU U TOIITEHa, I1a TAKO MOXE OJI0OUTH
npuMeHy OO0 Koje ofpende KojoM O ce MpOou3BeNe IMpaBHE MOCIEAUIE CYNPOTHE OBOM
Hadeny.”®® Msmely c1o6oze CTpaHa 1a CBOjOM BOJBOM IIPEY3My PH3HK IIPOMEHCHHX
OKOJIHOCTH W TEXKIEe Jia ce 3a0paHd HEONpaBIaHO NpEBajbUBAKEC TEPETa IPOMEHECHHX
OKOJIHOCTH CaMmoO Ha jeJJHy CTpaHy yrOBOPHUILY, YHHH C€ Ja je mpoHaleHa mpaBa Mepa KOjoM
ce MHpE OBE JIBE ONPEYHE UJIE)e.

Onpende o packuIamy WM H3MEHH YTOBOpa 300T MPOMEHEHUX OKOJHOCTH Halla3e ce
y OJICEKYy 3aKOHa KOju je mocBeheH ,,ABOCTpaHUM yFOBOpHMa“.S69 Tume je oapeher u okBUp
0BHX mpaBHHX mpaBmia.’° OHa ce IPUMEBYjy Ha cBe 00ocTpaHO obaBesyjyhie yrosope,
JaKiae, W TpuBpeqHOr W TrpahaHckor mpaBa, Oe3 oO3mpa Ja JM HWMajy 3a TPEaMET
uHauBUAYyaHO onpeheny uiau ctBap oapeheny mo ponay. [locraBiba ce muTame J1a Jid je OBO
OTPaHUYCH-E OINPABIAHO, jep OKOJHOCTH KOje HACTyIe MOCie 3aKJbydeHha YyroBopa MOTy Ha
CIIMYAH HAYMH YTHLATH U Ha UCIYECHE jeAHOCTPAHO 00aBe3yjyhux yrosopa.”’t Oxrosop Ha
OBO IUTAKkE 3aBUCH O] MPUXBahCHOT TEOPH)CKOT OCHOBA. AKO CE OINpPaBIame 33 yBa)KaBabEC
POMEHEHUX OKOJIHOCTH BUJIM MCKJbYYMBO Yy 3aIITHTH Havesa jeTHAKE BPETHOCTH y3ajaMHHUX

JlaBama, OHJIa je Baxkehe pememe jequHo Moryhe. Anu, ako ce 0Baj MPaBHU MHCTUTYT CXBaTa

7
%7 Pasyme ce, moroljena crpama ce moxe oapelin MO3MBAFA HA TNPOMEHEHE OKOTHOCTH MOC/TE HHXOBOT

Hactynmama. JKemumup IlImanness, JljenoBambe H3MHUjEHEHHX OKOIHOCTH Ha OOIMIaTOpHE YroBOpe
(HacraBak u3 6poja 2), Hawa 3akonumocm, 6p. 3 (cBubam-mmnam)/1966, ctp. 174. u 175.

%8 Muxanmno Benumuposuli, YroBopu y mpuBpenu — crenupUUHOCTH Y OJHOCY Ha OcCTayie OOJHMraluoHe
yroBope, [Ipasnu scusom, 6p. 9-10/1993, ctp. 1376.

569 Bun. 300, Jleo npeu — Ommru neo, ['maBa |l — Hacranak obaBesa, Omespak 1 — YroBop, Omcek 5 —
JBoctpanu yroopu. [lopen packuama Wik U3MEHE YrOBOpa 300T MpoMemheHUX okosmHocTH (w1, 133-136),
Y OJICEKy O yroBOpHMMa KOjUMa Ce CTBapajy oOaBe3e Ha YMHUIOY 32 00e BUXOBE CTpaHE, PErYIIHCaHH CY H
OJIFOBOPHOCT 33 MaTepHUjaIHE U MPaBHE HEIOCTATKE UCIYHEma (wi. 121), mMpUroBop HEUCTYHEHA YTOBOpa
(un. 122. u 123), packugame yroBopa 300r Heucnymema (4. 124-132), vemoryhHoct ucnymema (wi. 137.
u 138), mpekomepHo omreheme (wi. 139) u 3enenamku yrosop (wi. 141). Ped je o mpaBHMM HHCTHTyTHMA
ygja je TeMeJbHa CBpXa YKiIamame mnoctojeher wmm cnpeuaBame mnpereher HapymaBamba YTrOBOpHE
paBHOTEXE.

% He moxe ce 3aXTeBaTH packij jeJHOCTpaHO oGaBesyjyher yrosopa 360r mpoMemeHHX OKOTHOCTH. (B
Omnyka Bpxosnor cyma Cpb6uje Pes — 4070/97, Usz6op cyocke mpaxce, 6p. 5 (mMaj)/1998, ctp. 43) ¥V
KOHKPETHOM CJIy4ajy paJiiiio Ce O YTOBOPY O TIOKJIOHY.

5! Muozpar Muhosuh, Knaysyna rebus sic stantibus — De lege lata u de lege ferenda, IIpasnu ocusom, 6p.
11/2008, ctp. 449.
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Ka0 CPEICTBO 3alITHTE ,,0]] HEOUCKHBAHOT™, OH/IA j& OHO HEMOTPeOHO ycKo.” 2 C 063upoM aa
je y 3akoHy 0 OOJHMTallMOHMM OJHOCHMMAa YCBOJEHO IIMPE TEOPHjCKO 00pa3liokeme, Tpedaio
OM Pa3MHCIIMTH U O MPOIIUPEHY MPUMEHE TPaBWIa O PaCKUIaky WIM U3MEHU YroBopa 300r
MIPOMEH-CHUX OKOJTHOCTH M Ha JeTHOCTpaHO 00aBe3yjyhe yr013.0pe.573

Kaga cy y nuramy ajgearopHd yroBopH, 3a pasiuky on Hramujanckor rpahanckor
3akoHuKa (wi. 1469), 3akoHOM O OOJMTallMOHMM OJHOCHMAa HHje H3PUYUTO HCKIbydeHa
NpUMEHa TMPAaBHOT WHCTUTYTa NMPOMEHEHUX OKONHOCTH. Mehyrum, Oyayhu nga y TakBuM
YroBOpHMa YHHU0E yroBapaya 3aBUCE Y IEIOCTH WIH JEITMMHUYHO OJ HEKOT HEU3BECHOT HITH
GapeM BpeMeHCKH Heoapeheror norahaja,”  Te ¢ 0631upoM Ha oxpende 1a ce pacKH yroBopa
HE MOKE 3aXTEBATH aKO j& CTPaHa Koja ce M03MBa Ha MPOMEHCHE OKOJIHOCTH OMiia JyXHa Ja
y BpeMe 3aKJbyucHha YroBopa y3Me y 003Hp T€ OKOJHOCTH HMJIM HX je Morjia u3behum wim
caBianatu (300, um. 133. cT. 2) U 7a je jeaHa OJ OKOJHOCTHU OFf HApOYHMTOr 3Hadaja 3a
OJUTYKY Cy/la HOPMaJHU PU3HK KoJ yroBopa omHocHe BpcTe (300, wi. 135), mpaktuuHo ce

JI0JIa3H JIO UCTOT pe3yJTara.

°"2 Cunsuja [erpuh, V3Mjena wim packua yrosopa 360r MPOMHjEH-EHAX OKOIHOCTH MPeMa HOBOM 3aKOHY O
00Be3HUM ofHOCHMA, 300pHuK [Ipasuoe dhaxyimema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp. 130. u 131.

53 Bun. 3onmmup Crakomnep, IIpomujersene okonHocTH ganac ¥y Haupry 3akoHa o 0GBE3HHM OJHOCHMA,
360opnux Ipasnoe paxyrmema Ceeyuunuwima y Pujeyu, 6p. 1/2005, ctp. 433. u 434. TakBa moryhHocT je
npeapuljena y Mranujanckom rpahanckom 3axoHuky (wi. 1468) u Hemaukom rpahjaHckom 3akoHHKY (4JI.
313). Bua. takohe Principles, Definitions and Model Rules of European Private Law: Draft Common
Frame of Reference (DCFR), Prepared by the Study Group on a European Civil Code and the Research
Group on the Existing EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans
Schulte-Nolke, and Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen
Swann, Paul Varul, Anna Veneziano and Fryderyk Zoll, ctp. 323, moaen npasuno 111 — 1:110, y kome je
peryincana U3MeHa WM NIPECTaHaK y2060pHe obasese uu obageze us jeOHoCmpanoz npagHoz nocia 300r
IIPOMEHE OKOJIHOCTH OJITYKOM CYAa.

5% AneaTopHHM yroBOpHMa Ce MpHOaB/ba CaMO HAJA 3a MOCTH3AKE KOPHCTH, M CTPAHE yHANpPE IPHXBATA]Y
MoryhHocT f1a 1061jy Hecpa3MepHY NPOTUBBPEAHOCT WIIM YaK Ja He 100ujy HumTa. Ko oBHX mociosa je
noceOHO M3pakeH pU3MK, anu U MoryhHoct 3apane. Bun. Bume o tome JakoB Pagummh, O6aucayuono
npago. onuimu deo, 7. u3name, beorpam, 2004, ctp. 128. u 129.
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I'JTABA 111
KOHBEHIINJA YH O YTOBOPUMA O MEBYHAPOJHOJ ITPOJAJU POBE

1. YBoaHe HAIOMEHE

Onpende o ocinobohemy ol ONrOBOPHOCTH 3a HAaKHAIy INTETe 300T HEU3BPILICHA
YroBOpHE 00aBe3e, Kao0 U MHOT'€ JIpYTe, IJI0J] Cy KOMIIPOMKCA Y KOME CBAaKO I10 HEIITO Jaje
ry6u, 1a 61, unak, Mehynaponna 3ajennuna goGuna.” > TpeGalo je IPEeMOCTHTH PasiUKe KOje
HOCTOje He caMo u3Mel)y KOHTHHEHTAJIHO-EBPOIICKOT U aHTJIOCAKCOHCKOT TPABHOT CHCTEMA,
Beh u Mel)y 3eMsbaMa UCTe MpaBHE TpaAulvje U AOhM 10 MpaBuia y MOrieay Kojux je Omio
Moryhe ouekrBaTu Mel)yHapoIHy carjlacHOCT IMOTPEOHY 3a yCBajame KOHBEHIHjE. Y TOME ce,
u3riena, HUje y TOTIYHOCTH YCIeNo, ¢ OO03MpOM Jia y MpaBHO] TeopHju IMpeosialyje
CXBaTame Ja je ped O HajMame YCICNIHOM TOKYyIIajy yHuduKanuje mpaBa mehyHapomHe
npoxaje po6e.”’® Unak, To He yMamyje H3y3eTHY BaKHOCT OBHX IPABHIIA, H Ca NPAKTHYHE U

: 577 578
ca TCOpHUJCKEC TaA4YKe TJICAUIITA, Kao HCOIIXOJHOI' OI'PpaHHYCH:A Havcllla CTpore

. . 57
OATOBOPHOCTHU 3a HCUCIIYILCILEC YIroBOpa KOJ€ C€ Hajlla3h Yy OCHOBH beuxke KOHBGHHI/I‘]E’:.5 o

5> By Jenena Buyc, Beuka koHBeHIHja 0 MelyHapoHO] Ipoaji pode W KOMIIPOMHCH Ha KOjUMa ITOYHBA,
Ananu Ilpasnoe gpaxynmema y beoepaoy, 6p. 3-4/1985, ctp. 351-358.

576 Buj. Musena B. Bophesuh, Obum naxnade wmeme 3602 nogpede yeosopa o mehynapoonoj npooaju pobe,
JIOKTOpCKa aucepTanuja, YHusepsuter y beorpany — [IpaBuu dakynrer, beorpan, 2012, ctp. 147; Joern
Rimke, Force majeure and hardship: Application in international trade practice with specific regard to the
CISG and the UNIDROIT Principles of International Commercial Contracts, Pace Review of the
Convention on Contracts for the International Sale of Goods, Kluwer, 1999-2000, moctymHO Ha:
http://cisgw3.law.pace.edu/cisg/biblio/rimke.html, cTp. 243.

"7 Jelena Vilus, Provisions Common to the Obligations of the Seller and the Buyer, y: Petar Sarcevic, Paul
Volken  (eds.), International Sale of Goods: Dubrovnik Lectures, Oceana, 1986,
https://www.cisg.law.pace.edu/cisg/biblio/vilus.html, ctp. 253.

*"8 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1129.
map. 1.

%9 Konpenmuja VjeaumeHux Hanmja o yrosopuma o Meljynaponroj npoxaju po6e (United Nations Convention
on Contracts for the International Sale of Goods; A/ICONF.97/18, Annex |; nasme y ¢ycHorama: beuka
KoHBeHIIMja WM KoHBeHIMja) ycBojeHa je Ha JMIUIOMATCKOj KOH(EpeHLWjH, Koja je y CcKiagy ca
pesonyuujom [enepamne ckymmruae YH 33/93 on 16. mememOpa 1978. rommne (Tekct pesonyrmje
objaeibeH je, m3melyy ocranor, u y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. Xiii u Xiv) oapxana y beuy (Aycrpuja) ox 10. mapra mo 11. anpuna
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[TocTuzame criopasyma 0 OBOM IOCEOHO CI0KEHOM MHUTamky Mel)yHapoiHe mpojaje pode, Koje

1980. rogune. Otyna u Ha3uB beuka koHBeHuuja. Ha xoHdepeHnmju cy ydectBoBasie 62 apxxase (Bum.
cnucak y Final Act of the United Nations Conference on Contracts for the International Sale of Goods
(Document A/CONF.97/18), map. 3, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 176). [lok cy jenna mpxkaBa (Benermyerna), jeqHa crennjann3oBaHa
arearja (Ceercka Oamka (World Bank)), mect apyrux wmelyBrmaamuux opranmsanuja (banka 3a
MmehynaposHa mopasHama (Bank for International Settlements), Ilenrpanta kanienapuja 3a MehyHapoxan
*xenesunuku caobpahaj (Central Office for International Railway Transport), Caser Espomne (Council of
Europe), Esporicka ekonomcka 3ajequuma (European Economic Community), Xamka xoHdepeHimja 3a
mehynapoano mpuatHo mpaBo (Hague Conference on Private International Law) u MebhyHapomuu
HHCTHUTYT 3a yHHU(UKaujy npusatHor npasa (International Institute for the Unification of Private Law —
UNIDROIT)) u jemna HepnmaguHa opranusaimja (Melynapomna TtproBuncka komopa (International
Chamber of Commerce)) umarne cBoje MpeACTaBHHKE y CBOJCTBY mocMmatpaya. Komucuja YjemumeHUX
Hanyuja 3a mehynapoauo tprosuncko mpaso (United Nations Commission on International Trade Law —
UNCITRAL), Toxom cBor Xl 3acenama, koje je ycaeamio caMo Tpyu Mecella KacHuje, U3pas3uia je Haay 1a
he KonBeHiyja, xoja je Beh Ha 3aBpmIHOj ceqHunn Oedke KoH(epeHIrje Oria MOTMHCaHa O CTPaHEe IIECT
npxasa (Aycrpuja, Ywmme, ['ana, Mahapcka, Curramyp m ex JyrocmaBwja), OuTm Hajmmpe Moryhe
npuxsBahena. (Bun. Note by the Secretary-General: United Nations Conference on Contracts for the
International Sale of Goods (A/CN.9/183, 21 May 1980); Report of the United Nations Commission on
International Trade Law on the work of its thirteenth session (New York, 14 — 25 July 1980) (A/35/17,
Official Records of the General Assembly, Thirty-fifth Session, Supplement No. 17), y: Yearbook of the
United Nations Commission on International Trade Law, 1980, Volume XI, ctp. 9. nmap. 12) Heonxomuux
necet parudukaiyja 1ocTuruyTo je 11. genemopa 1986. roqune u KonseHIuja je, y CKiaay ca lEeHHUM Yl
99, crynuna Ha cHary 1. janyapa 1988. romune. Jlanac uma 89 npkaBa yroBopuuiia. Mehy muma cy roroBo
CBE CBpOICKE JpikaBe (TpEeHYTHO Cy wu3y3eTak camo: Ilopryran, WMpcka, Bemuka bpuranuja wu
JluxteHmTajH), Kao U OpOjHE BaHEBPOIICKE 3eMJbe KOje Urpajy 3Ha4yajHy yJIOry Y Mel)yHapoJIHOj TPrOBHHHU
(unp. CA/Jl, Kanama, Mekcuko, Kuna, Jaman, Aycrpanuja, HoBu 3enann, bpasuwn, Erumar wtn.).
Iponewmyje ce ma je oko 70 mo 80 mpomeHara CBHUX MehyHapomHUX TIpoaja poOe MOTEHIIHjaTHO
perymucano beukom konBeHumjom. (Cratyc KoHBeHIHMje MOXe ce MPOBEPHTH HAa HHTCPHET CTPaHULU
UNCITRAL-a: http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html)
Cmatpa ce ,,BepOBAaTHO HajBeliMM 3aKOHONABHUM JOCTHTHYheM ca LuJbeM XapMOHHM3alHje NPHBATHOT
TproBuHckor mpasa‘“. (Joseph M. Lookofsky, Loose Ends and Contorts in International Sales: Problems in
the Harmonization of Private Law Rules, The American Journal of Comparative Law, Volume XXXIX,
Number 2 (Spring 1991), ctp. 403) Ceercku ycmex KOMe Cy C€ CBU HAJald, ajld ra HajBEPOBATHHU]j€ HUKO
HHUje 04YEKHBA0, KOJjH Ce Orjie/ia He caMo y Opojy ApkaBa YrOBOPHHIIA U BbUXOBOj €EKOHOMCKO] CHa3u, Beh 1 y
00WJbY CYACKHX M apOMTpaXHHX OJUIyKa, HAYYHHUX M CTPYYHHMX DajioBa M KoH(epeHuuja nocseheHmx
beukoj KOHBEHIMjH, Ka0 M YTHLA]y Koju je KoHBeHuuja m3Bpuimia Ha pedopMy HAIMOHAIHUX IIpaBa U
MeljyHapoHe ¥ perrHoHalHe MPOjeKTe YHU(HUKAIMjEe U XapMOHH3AIINje YTOBOPHOT IpaBa, 00e30e11o joj je
CTaTyC HE CaMo ,,jeTHOTr 0J cTy00Ba MeljyHapOIHOT TPrOBUHCKOT MpaBa H... IPaBor TpHjyMda y ogHoCy Ha
paHHmje mpoMalieHe oKymaje yHupukamnuje y opoj oomactu* (Hmp. Konsenmmjy o JeqHooOpa3sHOM 3aK0HY
0 MeljyHapoaHOj MPOJaju TENEeCHUX MOKPETHHX CTBapu u3 1964. ronuHe paTH(HKOBANO je CBera IeBET
(benruja, Uspaen, Xoxanamja, Can Mapuno, Bermuka bpuranuja, CP Hemauka, JIykcemOypr, Uranuja u
lam6wmja), a KonBeHnmjy o JemHOOOpa3HOM 3aKOHY O 3aKJbydelmy YroBopa O MeljyHapoIHO] Tponaju
TEeNeCHUX IOKPETHUX CTBapH, Takohe n3 1964. roauHe, ocam apkaBa (HaBeleHe JpkaBe, ocuM M3paena).
ITocebHO pazouapaBajyhe Omio je To mro Xaiike KOHBEHIMje HUCY paTH(HUKOBalle HEKE O] JIpKaBa
MOTIHUCHHMIA, Kao mTo cy Ppaniycka u Cjenumene Amepuuke JlpkaBe, Mako Cy 3HA4YajHO yTHIATE Ha
dbopmynmucame muxoBux npaswia.) (Bua. Tubop Bapamau, bepuaner bopaamr, Namo Kuexesuh, Biagumup
[MaBuh, Mehynapoono npueamno npaso, necero uszname, beorpaa, 2008, ctp. 422), Beh u ,,HajBakHH]jeT
MmelyHapoHOT MOKyMeHTa y yroBopHoMm mpaBy* (Dietrich Mascow, Hardship and Force Majeure, The
American Journal of Comparative Law, Volume XL, Number 3 (Summer 1992) (Symposium — Contract
Law in a Changing World), ctp. 664) u ,,jemHor on HajycHEIIHHjUX MYJITHIATEPAIHUX yroBOpa MKan .
Ronald A. Brand, Harry M. Flechtner, Arbitration and Contract Formation in International Trade: First
Interpretations of the U. N. Sales Convention, Journal of Law and Commerce, Volume 12 (1992-1993),
Issue 2, ctp. 239.
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JOTUYE HallMOHAJHA IpaBa M 0e30p0j CBAaKOJHEBHMX TPrOBHHCKHX TPAaHCAKLHja y CBETY,
MoKasyje Ja IpiKaBe MMajy 3ajeJHHYKE MHTEPECE KOjU HPEBA3HIIA3¢ IHHXOBE PA3IIHKE. "
VYcBajameM jeqHOOOpa3HHX MaTepUjaTHONPABHUX IpaBHia JONPUHOCH C€ OTKIIAmkakhy
npaBHUX Oapujepa y MehyHapoaHO] TproBuHu U yHampehyje meH pa3Boj 28y rom CMUCITY,
notpebHO je o00e30equtu ,,005¢ mpaBo (better law) 3a melyHapomHe TproBuHCKe
TpaHcakiyje, W Tako mnoctuhm Behy mpaBHYHOCT W moOBehaTH NPEABUIIJBUBOCT Y
Mel)yHaposHOj TProBUHHM, W Ha Taj HAUYWMH OJAKIIATH IPOIEC IMperoBapama U yOIaXHTH

582 . 583
CJIOKEHOCTH pelaBamba Mel)yHaponHuUX cropoBa.” YHH(HUKanuja™  MOXKe OUTH yCIelIHa

%80 Bun. y tom cmuciy Temporary President Mr. Suy (Legal Counsel of the United Nations, representing the

Secretary-General), Summary Records of the Plenary Meetings, 1% plenary meeting (A/CONF.97/SR.l),
map. 1. u masee, y: United Nations, United Nations Conference on Contracts for the International Sale of
Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the Conference and Summary
Records of the Plenary Meetings and of the Meetings of the Main Committees, A/ICONF.97/19, New York,
1991, ctp. 195.

Bun. Konsenmygja, [IpeamOyona.

%82 Buy. Helen Elizabeth Hartnell, Rousing the Sleeping Dog: The Validity Exception to the Convention on
Contracts for the International Sale of Goods, Yale Journal of International Law, Volume 18, Number 1
(Winter 1993), ctp. 6. Peryaumyhu yrosope o npoaaju pobe 3akibydeHe usMely ctpaHa koje umajy cBoja
MecTa MOCJIOBaka Ha TEPUTOpHjaMa Pa3IM4YMTHX Ap)KaBa, TpH IiiaBHe cBpxe KonBeHmwmje cy: 1) 1a cMambu
notpary 3a (opymMoM mnpesa KojuMm he ce NpUMEHHTH HajIIOBOJBHHjE TpaBo; 2) Ja CMambH moTpedy 3a
npuberaBambeM NpaBHiIKMMa Mel)yHapoaHOT IpUBAaTHOT Npasa; ¥ 3) ga 00e30equ MOJEpHO MpaBo Mpojaje
KOje oJromapa TpaHcakinujama mehynapomuor kapakrepa. Bun. Commentary on the Draft Convention on
Contracts for the International Sale of Goods, prepared by the Secretariat, 14 March 1979 (Document
AJCONF.97/5), Article 1, map. 4.

583 Y HIMOPMHOCT je IHIb KOjH je H3PHUINTO OCTaBJbeH y uiL. 7. cT. 1. Beuke konBenmuje. ,,[IpHIHKOM TyMadera
oBe KonBeHmuje Boauhe ce pauyHa O WmeHOM MelyHapoJHOM KapakTepy M HOTpeOM Ja ce yHampeau
JjeAHOOOPa3HOCT HEHE NMPUMEHE U TIOIITOBamke CaBecHOCTH y Mel)yHapoaHoj TproBuHH.* JenrHooOpa3zHOCT
NPUMEHE KPO3 jeJHOOOPa3HOCT TyMmauema IocTalla je Heka BpCTa ,,CBeTe MHCHje” MHOTMX KOju ce OaBe
mpaBoM MeljyHapomHe mpozaaje pooe. M3a3oBu yHHDOPMHOM TyMauewmy Cy, MeyTum, u Temku u OpojHH,
300r 4yera OHO ocTaje y Haj0oJbeM ciiy4ajy HepeanusoBanu unean. (Bun. Buiie o Tome Vivian Grosswald
Curran, The Interpretive Challenge to Uniformity — Book Review: Claude Witz, Les Premieres applications
jurisprudentielles du droit uniforme de la vente international, Paris, 1995, Journal of Law and Commerce,
Volume 15, 1995-1996, ctp. 175. u nawe) To MeljyTum He 3HAYM Ja PABHUIU IPAKTHYAPU U TEOPETHIAPH
He Tpeba &a ydYWHE JIOJATHUH HANOp Kako OW HMCIYHWIM HAJIOT IMOCTaB/beH ojapeadom wi. 7. cT. 1.
Kongennuje. Jla 01 ce mocTuriio jeHooO0pa3Ho pa3yMeBame ojpeaada KouBeHmje o1 BUTATHOT 3Ha4aja je
Jla Ce CY/IOBH M apOMTpaKHH TPUOYHAJM YIIO3HA]y M ca OjIyKaMa Koje cy Beh JIoHeTe y IpyruM JprkaBaMa
yropopuuiiama. (Bua. Munena hophesuh, Kousenija YH o yropopuma o Mel)yHapoaHoj mpoaaju pooe y
CPIICKOM TpaBy U MPAKCH — UCKYCTBA U niepcriekTuBe, Ananu Ilpasnoe ¢haxyimema y beoepady, 6p. 2/2012,
cTp. 256-275; Bnanumup IaBuh, Munena hBophesuh, [Ipumena beuke koHBeHIMje y apOUTPaXKHOj MPaKCH
CrioJbHOTProBUHCKE apoutpake npu [Ipuspentoj komopu Cpbuje, Ilpaso u npuepeda, op. 5-8/2008, ctp.
572-616) Hako y ¢dopmaiHOM cMHCITy OHe HHCY TmpaBHO o0aBe3yjyhe 3a momahe cymoBe, HHXOB
TIOTEHIMjaJJHA ayTOPHUTET je JaHac IIMPOKO npu3Hat. Yak je u eHryecku JloMm JopoBa yTBpAMO Ja, Kaja
MIOCTOjU BeNMKa 0asa JocielHe CyAcKe Ipakce, Tpeba joj NMpH3HATH Toce0aH 3Hadyaj NMpH TyMadyewy
MehyHapoaHuX KoHBeHIMja. Haue, cyncke o/ulyKe U3 JApYrux JpKaBa YrOBOPHHIA Tpeda y3eTH y o03up
300r yOeIJBMBOCTH HHUXOBOT pacyhuBama (persuasive force of their reasoning). (Bun. Fothergill v.
Monarch Airlines [1980] 2 All E. R. 696 (H. L.), [1980] 3 W. L. R. 209. Hag. npema John O. Honnold,
Uniform Law for International Sales under the 1980 United Nations Convention, Deventer/Netherlands,
1982, crp. 116-117. ogespak 90. u ctp. 120. ogespak 92) Kako He MOCTOjH BPXOBHHU CY/[l 33jCTHHYKHU 33 CBE
Jp>kaBe yroBopHHIle beuke koHBeHIMje, KOju Ou 00e30ehuBao jeIMHCTBEHY CYJICKY IMPAKCy, CBU CYJTOBHU
koju mpumeryjy KoHBenuujy tpeba 1a mmajy Ha ymy ga cy neo de facto mehymapommor mpasocyha,
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caMo aKo Cy 3eMJbe CIpEMHE Jia TIe1ajy U3BaH I'paHHIla CBOjuUX JoMahux MpaBa y MOTpasu 3a
npaBWIMMa KoOja Cy IpaBegHa, JEJIOTBOpHA M TeHEepalHO NpuxBarbuBa. Ha Tom myrty,
Haj00JBE YECTO je HempHjaTesb 1[06p0r584 U MpeTepaHuM TparameM 3a CaBPIICHONINY MOTao
61 ce YrpOSHTH XeJbeHH b Ha MeljyHapoIHOM, Ka0 M Ha HALMOHAIHOM HHBOY,
pacmpaBe Koje Cy Yy Kpajikboj JuHHjH HajBehe M HajTexe Cy OHE KOje Cce OJHOCe Ha
,»3aKOHO/IaBHY" MONUTUKY. MelyyTum, Ha Mel)yHapOoaHOM HHMBOY MCTOBETHOCT (opMyiaiuje
MOXE TPHUKPUTH HEYCIeX JOTOBOpAa O MOJUTHIHN, W OOPHYTO, OHO IITO CE€ YHHU Kao
HEcllaramke OKO TMOJIMTUYKOIIPABHUX IMHUTAmkha MOXKE OMTH caMo pasiiMKa y W300py KOHIIEHTA.
Crora ce Tpeba yyBaTH MOBPIIHE XapMOHHjE KOjOM CE€ caMmoO yTHINaBa TyOJbU HECKJIAT U
BepGAIHOT CyK0Ga KOJHM Ce CaKpUBA TeMEJbHH HICHTUTET Liba. 0 Temkolie y qeduHUCAY

ocnobahajyhux okonmHOcTH cactoje ce y obe3behuBamy dopmMmynanuje koja Ou mMaia UCTO

3aJy’KE€HOT 3a pa3Boj yHu(popMHOT TpaBa Mehynapoaue npomaje. (Ronald A. Brand, Harry M. Flechtner,
Avrbitration and Contract Formation in International Trade: First Interpretations of the U. N. Sales
Convention, Journal of Law and Commerce, Volume 12 (1992-1993), Issue 2, ctp. 240-242. u 260. Bun,.
takohe V. Susanne Cook, The Need for Uniform Interpretation of the 1980 United Nations Convention on
Contracts for the International Sale of Goods, University of Pittsburgh Law Review, Volume 50, Number 1
(Fall 1988), ctp. 197-226) Kana xaxxemo ,,pa3Boj“, MuCIAMO Ha TO Aa bedka KOHBeHIH]ja, KOja je yCBOjeHa
1980. roguHe, ,,HHje cTaTHYaH NpaBHH apTedakT, Beh, mpe, TMHAMUYHO BO3WIIO JOMYEaBaHO M3 TOJHHE Y
roauHy npuMeHoMm u komentapuma“. (Michael Bridge, The CISG and the UNIDROIT Principles of
International Commercial Contracts, Uniform Law Review, Volume 19 (2014), Number 4, crtp. 624)
MehyHnapoaau cyn mpaBie je y CYIITHHH OMJIY4YHO Aa MeljyHapogHH criopa3yM Mopa OWTH TyMmaueH y
CBETJIy HOPMATHBHOT KOHTEKCTa KOjH je Ha CHa3M y BpeMe Tymadewa. (Bua. 1CJ 21-06-71, ICJ Rep. (1971),
31. Hag. mpema Jiirgen Basedow, Uniform law Conventions and the UNIDROIT Principles of International
Commercial Contracts, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium ,International
Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles, Verona University (Italy), Faculty
of Law, 4-6 November 1999), crp. 136. u 137. ¢u. 28) Kousennuja, ka0 Mel)yHapoaHu HHCTPYMEHT
yHH(]UKanyje mpaBa, yrmyheHa je MHOTO IIHUPOj U Pa3HOBPCHH]O] ,,CYACKO] IMyONHIN® y OAHOCY Ha 3aKOH
YCBOjEH y HallHOHAJIHOM NapilaMeHTy KOjU ce 0aBH YHCTO YHYTPAIIBHM IPaBHUM NHTamkuMa. CTora BeHo
TyMadewe He Tpeba na Oyae OrpaHWYCHO TPAAMIHMOHAIHAM HAIMOHAIHMM METoJaMa M TeXHHKama
Tymadema, Beh Tpeba ga ce 3acHUBa Ha MUPOKUM ommTenpuxBahenum HavennMma. (Buna. Lord Diplock, y:
Fothergill v Monarch Airlines Ltd AC [1981] 251. Has. npema Klaus Peter Berger, The role of the
UNIDROIT Principles of International Commercial Contracts in international contract practice: the
UNIDROIT Model Clauses, Uniform Law Review, Volume 19 (2014), Number 4, ctp. 535. ¢u. 85) O
CYBHUIIIHOM, aKO HE M IITETHOM, allCTPAKTHOM pa3JIMKOBalky MaTepHjaHONPABHUX U INPOIECHOIPABHHUX
npaBuiia npu Tymauewy u npumenn Konsenuuje Bug. Chiara Giovannucci Orlandi, Procedural law issues
and uniform law Conventions, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium ,,International
Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles, Verona University (Italy), Faculty
of Law, 4-6 November 1999), ctp. 23-41.

584 Ann umax je BaXKHO M Z1a ce OBH MOjMOBH He romernajy. Barry Nicholas, Force Majeure and Frustration, The
American Journal of Comparative Law, Volume XXVII, Numbers 2 & 3 (Spring-Summer 1979), ctp. 245.

%8 Ppresident Mr. Eérsi (Hungary), Summary Records of the Plenary Meetings, 6" plenary meeting
(A/JCONF.97/SR.6), map. 1, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 199.

%8 Barry Nicholas, Force Majeure and Frustration, The American Journal of Comparative Law, Volume XXVII,
Numbers 2 & 3 (Spring-Summer 1979), ctp. 231.

152



3HAUCHE Yy PA3MYUTHM MPAaBHUM CHCTEMHMA, JIOK Cy TemKohe y TMOorieay MpaBHUX
NocJeuIa y OJIyYlBamy y KOjo] MEPH C€ OHE MOTY IpPEIyCTUTH MEpOJaBHOM IpaBy 0e3
CTBapama HEelmoTpeOHe Pa3HOIUKOCTH MPAKTHYHUX PE3YTaTa; MM AITEPHATHBHO, KOJIHKO je
pa3yMHO yKJbyurTH Y KOHBEHIIH]Y JeTajbaH CKyI MPaBHUX CPEACTaBa 3a CUTYaIlH]jy Koja HHje
crnenuuYHa 3a yroBope O MpOoJAaju W Koja he BepoBaTHO YTHIIATH HAa HBUX PEIATUBHO
perko.”®” Cse n0k He GyaeMO MMM CBEOOYXBATHO MeljyHAPOIHO TPrOBHHCKO IPABO, HIIH
Oapem mpaBo MelhyHapoaHe mpopaje poOe, mocrojahe Tauka y kojoj he ce cBaku MOKYyIIaj
yHuuUKayje onpehene marepuje 3ayctaBuTH. [ ne Ou Ta Tauka tpebano ma Oyne, yBek he
OUTH TUTamkE 3a pacnpalsy.588 ,»3aKOHOaBHA HCTOpHUja ojapeade, HEHO MECTO y CHUCTEMY
Beuke KOHBEHIIM]E U HCH TEKCT YKa3yjy Ja ociao0oheme o1 0AroBOpHOCTH Tpeba pazmaTparu
y BPJIO YCKUM OKBHpHMA. Mako cy ce y CYICKOj u apOMTPaKHO] MPAKCH YrOBOPHE CTpaHE
PeIATHBHO YeCTO [O3UBalIe Ha wi. 79. KOHBEHIH]e, BPIO PeTKo Cy y TOME HMae ycrexa. o

Texker wim. 79. KOHBeHqu6590 MPE/ICTaB/ba JISTMMUYHO W3MCHCHY Bep3wjy 4. 74.

9

JeqHOOGpa3HOr 3aKOHA 0 MeljyHAPOIHO] POAjH TEIECHUX MOKPETHHX CTBApH, . y HpaBIly

%87 Barry Nicholas, Force Majeure and Frustration, The American Journal of Comparative Law, Volume XXVII,
Numbers 2 & 3 (Spring-Summer 1979), ctp. 232.

%8 Barry Nicholas, Force Majeure and Frustration, The American Journal of Comparative Law, Volume XXVII,
Numbers 2 & 3 (Spring-Summer 1979), ctp. 244.

59V ner ciyuajeBa mpoxaBiy Cy 0cI060leHH 01 OATOBOPHOCTH, ali UM je y HajMame 27 CllyyajeBa TakaB
3axTeB oxbujeH. Kymiu cy camo 4eTWpu myTa ycmend, Jok cy Gapem 14 myrta oxbujenn. Bum. United
Nations Commission on International Trade Law, UNCITRAL Digest of Case Law on the United Nations
Convention on Contracts for the International Sale of Goods, 2016 Edition, New York, 2016, noctymnHo Ha:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cisg_digest_2016.pdf,
10.08.2018, ctp. 375. map. 7.

5% Hamnasu ce y 1l geny Konsenumje (Ipoaaja po6e), V riaea (3ajexsnuke oapende 3a MPOIABUCBE U KYITUCBE
obasese), IV oacek (Ocnoboheme ox oaroBopuoct). Ynan 79. rmacu: ,,1. Kag jenna crpana He HU3BpIIX
HEKy 0J] cBojux obaBe3a oHa Hehe oJroBapari 300T HEU3BPIICHA aKO JIOKaXKe Jia je 10 HEU3BPILEHa A0IILI0
300r cMeTHe Koja je Ouia BaH HWEHEe KOHTPOJIE M Ja OJ e HUje OWII0 pa3yMHO OYEKHMBATH Jla y BpeMe
3aKJby4eHa YrOBOPa CMETHY y3Me Yy 003Hp, Ja U30erHe WK CaBlia/la TAKBY CMETHY HIIH HeHEe MOCIIEAMLIE.
2. AKo je Heu3BpIUCHE jeJHE CTpaHe MOCIeNUNA HEeW3BpIluerma Hekor Tpeher juma Koje je Ta crpaHa
aHTa)XOBaJIa J1a M3BPIIM YrOBOP y LEIHHH WX JSIMMUYHO, Ta CTPaHa ce ociiodalja 0AroBOPHOCTH camo: a)
ako Om Omia ocioOoljeHa Ha OCHOBY IPETXOMHOT CTaBa; U 0) ako OW JHIle KOje je OHa aHrakoBasia OMIO0
ocrmoboheHo u Kax OM ce oapende TOr cTaBa NMpHMEHWIE Ha mera. 3. Ocmoboheme mperaBuleHO OBHM
4IIaHOM JIEjCTBYje 3a BpeMe JOK cMeTma Tpaje. 4. CTpaHa Koja HHje M3BpIIMIIa CBoje o0aBe3e AyKHA je Ja
o0aBecTH IPYry CTpaHy O CMETHHM M YTHIAjy CMETHe Ha HheHy MOTYHHOCT na M3BpIM 00aBe3y. AKO
00aBeIITehe He CTUTHE JPYroj CTPaHU y Pa3yMHOM POKY IOIITO jé CTpaHa Koja HHje U3BpIuia odaBese
ca3Haja WM Mopajla ca3HaTH 3a CMETHY, Ta CTpaHa oJroBapa 3a IITeTy JI0 KOje je J0LuIo 300T Herpujema
obaBemremsa. 5. Humra y oBoMm wiany Hehe cnpedynTn OWIO KOjy CTpaHy Ja Ce KOPHCTH OWMIO KOjuM
JIpYTUM TIPaBOM, U3y3€B Jla 3aXTeBa HaKHAIY IuTeTe mpema oBoj KonBennuju.

1 Xamka KoHBeHIMja 13 1964. ronmHe Koja ce ogHOCH Ha JexnHooOpasHuM 3akoH o0 MelyHapoaHO] mponaju
TeNeCHUX MOKPETHUX CTBapH U nojaatu JenHooOpasHu 3akoH (The 1964 Hague Convention Relating to a
Uniform Law on the International Sale of Goods and annexed Uniform Law (ULIS), United Nations, Treaty
Series, vol. 834, No. 11929, p. 107, Register of Texts of Conventions and Other Instruments Concerning
International Trade Law, vol. | (United Nations Publication, Sales No E.71.V.3), p. 39; nabe y ¢pycHOTama:
JennooOpa3Hu 3akoH o wMmehyHapomHoj mpomaju). Komucuja VjenumeHux Hamuja 3a MelhyHapoaHO
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o0jeKTUBHU3AIMje M CyKaBamba Kpyra OKOJHOCTH KOje MOTYy BOIUTH ociiobohemy on
592 -

OJITOBOPHOCTH 3a HakHagy mrere.” CyrepucaHo je ga cy oapende o ocinobohemy on

OJIrOBOPHOCTH jOII jeJaH HAa4yMH Ja CE pPAacHojeie pPU3HIM CBOjCTBEHH MelyHapoaHuM

TPrOBHHCKHM TpaHCaKIjama, 300r yera npepahenum wi. 74. Xamkor jeJTHOOOpa3HOT 3aKOHa

TPrOBHHCKO MPaBO, TOKOM CBOT Apyror 3acenama (3-31. mapt 1969. ronune), Ha 44 MICHAPHO] CETHMIIY,
onpkaHoj 26. mapta 1969. roaune, ocHoBana je PamgHy rpymy 3a melhyHaponmHy mponajy pode (maike y
¢bycunorama: Pagna rpyma). On PagHe rpyre je 3aTpakeHo a YTBpAH Koje u3MeHe JeHOo0Opa3Hor 3aKOHA O
MelyyHapoHoj mpoaaju (McTo Uy morieAy JemHooOpa3HOT 3aKOHa O 3aKJbydeHy YroBopa o MehyHapoaHoj
MPOJIajH TENIECHUX MOKPETHUX CTBAPU) r'a MOTY YYHHHUTH MOAOOHMM 3a LIMPE MPHXBATAlEe O CTPaHEe
3eMajba ca pa3MUYUTHM TMPAaBHUM, APYIITBEHHMM H CGKOHOMCKHM CHCTEMHMa, a I je y TOM LHJBbY
HEONXOJHO M3PAJUTH HOBH TEKCT U KOJH IPYrd KOpald MOy OWTH Tpeny3eTH Kako Ou ce yHampeausia
XapMOHM3alldja ¥ YHU(HKaIMja TpaBa MehyHapoxue mpomaje pobe. (Bum. Report of the United Nations
Commission on International Trade Law on the work of its second session (3-31 March 1969), General
Assembly, Official Records: Twenty-fourth Session, Supplement No. 18 (A/7618), ctp. 10. map. 38. u
nase, cTp. 5S1. u 52) be3 cymme, 3amatak UNCITRAL-a u meroBe pagHe rpyme OHO je MHOTO TEXH O
JYTOTOJUMIIE-ET 1T0Cia KOjU je paHuje obaBro MeljyHapoaHH MHCTHTYT 332 YHH(UKALK]y IPUBATHOT NpaBa,
4YHjy KyJIMHUHANHK]y Cy TPEACTaB/bald HAPTH XAaIIKHX jeIHOOOpa3HUX 3akoHa (0 MehyHapoIHO] Mpoaaju
TEJICCHUX TMOKPETHHX CTBAapuU M O 3aKJbydely yroBopa o MelhyHapoIHOj Mpojaju TEeNeCHUX MOKPETHHX
ctBapu). Ocum common law u civil law cucrema, oBor myTta GHIIO je HEOMXOIHO Y3E€TH Y 003Up MHTEpECce U
Pa3BUjeHHUX U 3eMajba y Pa3Bojy, Ka0 U CHCTEME 3aCHOBAHE Ha IUIAHCKO] MPHBPEAU U OHE KOje OJJIHKY]EC
cnoboano Tpxkumte (ColMjanucTUUKe U 3eMJbE Y Pa3B0Ojy J0KMBIbaBAJIC Cy XallKe jeHOOOpa3HEe 3aKOHE
Kao (aBOpH30Bamke IMpOJaBana W3 WHIYCTPHjaIM30BaHUX 3alaJHUX E€KOHOMHja, onOwjajyhm Tako ma mx
npuxBate. Bua. Peter Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the
International Sale of Goods, Vienna, 1986, crp. 18), ucroBpemeno Boxehu padyna o motpedama
mehyHapoane tproBune. CacBuM je pa3ymibHBO Ja HHje OHJIO HH JIAKO, HUTH jE€HOCTABHO CBE WX
YCKIIQJIUTH, 300T Yera je MOX/a 1 JOLLIO A0 HeKUX HejocTataka y Tekety Konsennumje. Bua. Comments by
Governments and international organizations on the draft convention on the international sale of goods
(A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March 1977), Yugoslavia, y: Yearbook of the United Nations
Commission on International Trade Law, 1977, Volume VIII, ctp. 135. map. 1.

M2y cTyIujaMa wiaHoBa PagHe rpyre, y KojuMma je aHanm3upaHa u Gopma u cymTuHA 9i. 74. JemHOOOpa3HOT
3aKoHa 0 MeljyHapoHOj Mpoaaju, IICHTPaIHH IPUTOBOp OO je ma mpema cT. 1. cTpaHa Moxe OUTH CyBHUILE
mako ocioboljeHa on oaroBopHoctH. OCHOBH 3a TakBO ociioOoleme HHCY OrpaHHYeHH Ha (U3HYKY W
MpaBHY HEMOTYNHOCT U OKOJIHOCTH y KOjUMA j€ UCITYHEHhEe TEMEJbHO U3MEHECHO, Beh ce MOT'Y IPOLITHPUTH U
Ha CHUTYyallHjy KaJa je UCIYHhEHEe MOCTAI0 HEOUSKHBAHO TePETHO. TaKo je y jeIHOM KOMEHTapy MpeoyucHa
moryhHOCT 1a mpema wi. 74. mpomaBall MOXKE 3aXTeBaTH OCI000heme OJ OIrOBOPHOCTH 300T
HernpeaBul)eHOT CKOKa IieHa, IITO je Y KOHTeKeTy MehyHapoaHe npoaaje pode HeyMecHO. Y BE3H ca TUM je
HCTaKHYTO JIa j€ BAXKHO Ja er3oHepaimja Tpeda ma Oy/ae JOCTyIHA caMo Yy Cy4ajy MOCTOjamba 00jeKTHBHE
npenpeke winm cMmetie. Ocrane curyanuje Tpeba ma Oyay HIM H3PHUYUTO NpeaBul)eHe YrOBOPOM HIIH
urHopucane. Bua. Progress report of the Working Group on the International Sale of Goods on the work of
its fifth session (Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974), y: Yearbook of the United
Nations Commission on International Trade Law, 1974, Volume V, ctp. 39. map. 108; Texts of comments
and proposals by representatives on articles 71 to 101 of ULIS (A/CN.9/87, Annex III), Article 74:
Comments and proposals by the representative of the United Kingdom, incorporating observations by the
representative of Ghana, y: Yearbook of the United Nations Commission on International Trade Law, 1974,
Volume V, ctp. 67. map. 5(i); Kpuruka npeacraBuuka AprenTuHe jaa je wi. 74. JemHooOpasHOT 3aKOHA O
Mel)yHapo1HOj Mpo/iaju HEMOBOJBHO jacaH M MPEKOMEPHO CYOjeKTHBHOT KapakTepa, M3HETa TOKOM JpPYyror
sacemarba UNCITRAL-a, y: Report of the United Nations Commission on International Trade Law on the
work of its second session (3-31 March 1969), General Assembly, Official Records: Twenty-fourth Session,
Supplement No. 18 (A/7618), Annex I: Summary of the comments made during the second session on the
1964 Hague Conventions on the International Sale of Goods, ctp. 95. map. 98; Comments by Governments
and international organizations on the draft convention on the international sale of goods (A/CN.9/125 and
AJCN.9/125/Add. 1 to 3, 22 March 1977), Norway, y: Yearbook of the United Nations Commission on
International Trade Law, 1977, Volume VIII, ctp. 124. nap. 40. Y. Replies and studies by States
concerning the Hague Conventions of 1964 (A/CN.9/11/Add. 3, 18 April 1969), Hungary, ctp. 19.
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Tpeba ynyTuTH Ha pakTop pusuka. MelyTum, nako je mpu3HATO J1a je OBO LIEHTPAIHO MUTAE
¥ MCIIPAaBHA aHAIM3a OCHOBHOT IIpoGieMa,” " yKa3aHO je 1a O y Mel)yHapoXHOM KOHTEKCTy
OMJIO TEIIKO YCBOJUTH €KCILTUIIUTHY (OpMYJIaIHjy y TOM CMI/ICJ‘Iy.594 VY mokymiajy na ce 4.
79. KOHBeHIMje QMCTAHIMpa Y OAHOCY HA HALMOHAIHE NPABHE Tpajuimje,” > H30erHyTH Cy
TepMHHH Koju Toacehajy Ha HampoHanHe MOKTpHHE.”° OBa ayToHOMHja, MelyTHM, HGHHH
TyMauelkEe M3Yy3e€THO TEHIKKMM, jep C€ He MO)Ke MpuberaBaTH IMO3HATUM TeopHjaMa H
KOHLIENTHMA Kao BoIWuYMMa. Penmakropm cy Op30 CXBaTHIM Ja HHUXOB 3aJaTak HHUje H300p
n3mehy nomahux pemema, Beh cTBapame HOBHX IpaBWia Koja he, ymMecTo JIOKaJHHM
NpaBHUM HJAMOMHMA, OWUTH HM3paKEHAa peunMa KOjeé HMMAjy HCTO 3HAYCHE y Pa3InuUuTHM
NPABHAM M je3HUKHM OKpyKemnuMa.” ' TOKOM paja Ha jeHOOGPA3HIM NPABHINMA PEaTHCTH
O6u roBopwnu: ,,Yak M ako uX ycBojure, Hehere mocTuhu jeIWHCTBEHE pe3yInTarte.
Mehynaponna yaudukaiuja je Hemoryha 300r npupoHe TeHICHIMje YuTamka Mel)yHapoTHUX

TEKCTOBa Kpo3 couuBa gomaher HpaBa.“598 Onu cy Ounum ,y mnpaBy®, CIMYHO ,,JICHOM

5% Bun. Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of
Law and Economics, Volume 25, Issue 3 (September 2005), ctp. 418; Barry Nicholas, Impracticability and
Impossibility in the U. N. Convention on Contracts for the International Sale of Goods, y: Nina M. Galston
& Hans Smit (eds.), International Sales: The United Nations Convention on Contracts for the International
Sale of Goods, Matthew Bender, 1984, JIOCTYITHO Ha:
https://www.cisg.law.pace.edu/cisg/biblio/nicholas1.html, ctp. 5-7.

5% Progress report of the Working Group on the International Sale of Goods on the work of its fifth session
(Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974), y: Yearbook of the United Nations
Commission on International Trade Law, 1974, Volume V, ctp. 39. map. 109; Texts of comments and
proposals by representatives on articles 71 to 101 of ULIS (A/CN.9/87, Annex Ill), Comments of the
representative of Hungary on article 74 of ULIS, y: Yearbook of the United Nations Commission on
International Trade Law, 1974, Volume V, ctp. 79. nap. 5.

5% Vivian Grosswald Curran, The Interpretive Challenge to Uniformity — Book Review: Claude Witz, Les
Premieres applications jurisprudentielles du droit uniforme de la vente international, Paris, 1995, Journal of
Law and Commerce, Volume 15, 1995-1996, ctp. 198.

%% By, y Tom emuciy Hnp. Comments by Governments and international organizations on the draft convention
on the international sale of goods (A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March 1977), Federal
Republic of Germany, y: Yearbook of the United Nations Commission on International Trade Law, 1977,
Volume VIII, ctp. 117. map. 25.

%7 John O. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention,
Deventer/Netherlands, 1982, ctp. 6. u 7.

5% John Honnold, The Sales Convention in Action — Uniform International Words: Uniform Application?,
Journal of Law and Commerce, Volume 8 (1988), Issue 1, ctp. 207. u 208. Hajseha Gojazan mpuimkom
yHuQUKanyje npasa jecte Aa he ycBojeHa mpasuia OMTH ,,pa3pehena”, ,,nmpunuTomibeHa™ ¥ ,,yJIOMJbEHA",
6e3 003upa Ha BUXOBO Mel)yHapo1HO TopekIo u kapakrep. CyIoBH cy HAIlMOHAIHH, 11a U 1aJbe BOJIE J1a Ce
Jpke u3peke: ,,He Mokem Hay4uTH cTapor nca HOBMM TpukoBuMa.” O BUX Ce TeXE MOy OYEKHBATH
TyMauema Koja OM ce 0JIBOjuiIa OJ] MPaBHOI CHCTEMa KOjeM CyJl NpuMaja. 3aTo ce y TOM IOIJIeay BHIIE
MOXE W MOpa OdYeKMBAaTH O MelyHapogHMX TProBaykux apOWTpaka, Koje Cy MO CBOjOj HPUPOIH
WHTEPHAIMOHAIMCTUYKN OpHjeHTHCcaHe. MoXkIa je WIIy30pHO OYeKHBaTH INIOOAHO YjelHa4yeHy IMpakcy,
M UCTO TaKO TEUIKO je MPHUXBATHUTH KOHTpacTe. ,llapoxujcka MPHCTPACHOCT NPUIUKOM MPUMEHE
jeAHooOpa3HUX TNpaBWiIa JoBella OM JI0 MCTHX OHMX HEM3BECHOCTH M HECHI'YPHOCTH KOje Cy ayTopH
KoHBeHIIMje HamepaBaiid Ja €IMMHUHHINY, 4YUMe OM ce moBehain TPONIKOBH MehyHapoaHe TPTOBUHE.
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IUIaHUHApY KOjU Ce HUKaJ HHje TOIeo HU ONU3y BpXa, ajli CBECTaH CBOje HEIOPEUECHOCTHU
YIIOPHO HAcTOju Aa yboemu u cebe W apyre aa je ca Bpxa 300r oOnaka M Marie Iorjen
PY>XKHH]HU Uiu Oap HCI/IBBCCHI/IjI/I“.Sgg Amu 6uo je y mpaBy u IBo Anapuh kana je pekao: ,,Cse
cy Jpune oBor cBujeTa KpuBe, HHKaaa ce oHe Hehe Mohm cBe HM MOTIYHO WCIPABUTH;
HUKaJa HE CMMJEMO IpecTaTH Jla MX HCIpaBbamo.“ MelyHapoIHUM NpUXBATAHEM HCTHX
npaBuiia J0OMjaMo 3ajeIHHYKH MEIHjyM 3a koMmyHHKalujy — lingua franca — 3a mehynaponny
pa3MeHy MCKycTaBa M ujaeja. Huje mpesuie ouekuBatu fa he oBaj Aujayior JOMPUHETH BUIIIE
KOCMOIIOJIHTCKOM H IIPOCBET/HEHOM IPHUCTYITY TPaBy.>>

Ha X 3acemamy UNCITRAL-a, 1977. roqune, otBapajyhu nebaty o un. 50. Hampra
Kousenmje on 1976. ronqune, npeacenasajyhu je yno3opuo na cy oapende o ocnodohemy ox

OJICOBOPHOCTHU OMJIe HAJKOHTPOBEP3HHU]jE U Ja CY MpeAcTaBbajie U3BaHpPEAHE TelKohe paaHoj

JemHOOOpa3HO TyMaueme OTe)kaBa M YME-CHHIA Oa je beuka KOHBEHIHMja 00jaB/beHA HA IIECT 3BAaHHYHUX
jesuka: ApanckoMm, Kuneckom, Opaniyckom, Enrmeckom, Pyckom wu Illmanckom. OcuMm 0BuX
BEPOJIOCTOJHUX TeKCTOBa, KOHBEHIHM]a je NOCTyMHA M Ha OpojHMM ApyruMm jesunuma. Tako cy Aycrpwuja,
Hemauxka u [1IBajuapcka 1982. rogune ycBojuie Hemauku npeBoa KoHBEHIHje, py YeMy HHUCY MOTJIC Ja ce
ycarjace O TEPMUHOJIOTHjH y CBUM aclleKTHMa. ,,3aKoHoAaBHa  ucropuja KoHBeHIMje je JErHTHMHO U
BpenHO MOMONHO CpeAcTBO, KOje HE MOXKE OUTH MPECYAHO, ald KOJUM CE MOXKE PACBETIUTH OJUTyKa
UNCITRAL-a, omHOCHO Berose panHe rpymne, u Jlumiomarcke kondepenmuje YH. Ha taj HaunH Moxe ce
OTKpHUTH IIHJb Ofpende, YUMe ce MpyXka IMoMON y cyodaBamy Cca CHTyaldjaMa y IOTJIeqy KOjUX je TEeKCT
HejacaH. Tparame 3a HCTOPH]CKOM I03aJHHOM KOMIUIHKYje YHECHUIIA, HHAYE YOOMUJajeHa 3a 3aKOHOAaBHU
MOCTYTIAK, Ja ce OpojuaHa O3HAaKa WiaHa MEHala Kako Cy ce onpende momaBaje WM Opucaie, M Kako ce
opraHuzaija Halpra Memana. Tako ce oxpenda koja je mocrana wi. 79. KonBeHnuje pasBmwia U3 4. 65.
Hanpra Konsennwmje koju je 1978. ronuae ogodprno UNCITRAL, a koju mak oarosapa 4wi. 76, OZHOCHO UII.
50, HaupTta Koju je ycBojuna Pagna rpyma 3a mehyHaponuy mposajy pode. Toxom pana Ha KoHBeHIHjH,
MOJHOIICHN Cy TPEIJIO3H 3a OpHUCame, M3MEHE MM JOMyHE MMOjeIUHHUX OAPEIO0H U CTaBOBH KOjU CY
MIPEOBJIAJIali PUINKOM OJUTy4YHBamba O BUMa NpoayOouitn cy MehyHapoaHO cXBaTame KOje YHHU OCHOBY
yrnoTpedJbeHUX peud u u3pasza. Mako Oorata u ,,0TKpuBajyha®, ,3aKOHOJABHA* MCTOpPHja Kao BOIUY 32
Tymauewe KonBeHije 3axreBa onpe3. CaomimremheM jeHOT ejierata He YCTaHOBJbaBa ce mpeornaljyjyhe
ruenumTe, a hyTame Koje ycleau He Mopa HY)XHO 3HauMTH carjamaBame. OJAroBOp MOXE 3aXTeBaTH
KOHCYJITaIlje ca MUHHCTapCTBHMAa KOje HHCY H3BOJJBMBE TOKOM JebaTe, a 4ecTo ce M OAYCTaje OJ
MPUTOBOpa jep JHajha [UCKyCHja W3IJIeJa HEMpOAYKTHBHA W IyroTpajHa. [IpmimmkoM eBamyanmje
NpUIPEMHUX JIOKyMeHara (travaux preparatoires) mopa ce y3etu y 003up U OTIIOP MpeMa U3MeHaMa KOju
pacte Kako ce Iyrd Ipolec pa3Marpama OMmKd Kpajy. Tako, aMaHIMaH MOJHET ca IMJBEM pa3jalllibermha
TeKCTa He MOke OuTH mpuxBaheH jep IMOjeOUHH JeleraTd Bepyjy Ha je MpeUIoKeHO 3Hauewme Beh
aJIeKBaTHO M3pa)kKe€HO; ApyruMa Ou OWJo Jparo 300T pa3jalimema, all ce Inamie Ja OW ,,HOBH je3WK'
CTBOPHO MPOOJIeME Y PeIUroBamy TEKCTa, KOjU HE OM MOIJIM OWTH PEUICHH Yy KPaTKOM BPEMEHY Koje je
npeocrtaio. C apyre crpane, OWIo O HCXUTPEHO OJAOUTH KOPHUIITNEHE ,,3aKOHOIaBHE * ICTOPH]j€ 3aTO HITO je
,,3Haueme TeKcTa ,,jacCHO™, jep OKOJHOCTH y KOojuMa je OH (HOpMyNHcaH NpeACTaBibajy OWTaH acIeKkT
merosor 3Hadema. Bua. John O. Honnold, Uniform Law for International Sales under the 1980 United
Nations Convention, Deventer/Netherlands, 1982, ctp. 119-120. oxgepak 91.

%% Ynrepsjy axagemux Bragumup Kocruh, npencenunk CAHY: ,,CpOuja je noHar 6e3 BeHTHIA®, JOCTYITHO Ha:
http://www.novosti.rs/vesti/naslovna/politika/aktuelno.289.html: 755163-Vladimir-Kostic-Srbija-je-lonac-
bez-ventila, 16.10.2018.

%09 john Honnold, The Sales Convention in Action — Uniform International Words: Uniform Application?,
Journal of Law and Commerce, Volume 8 (1988), Issue 1, ctp. 212.
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601 . .
rpynu.” - [IpoGiemu npu GopMynucamy cacTojallu Ccy ce, pe CBera, y ToMe MTo je Tpebao

Hahu neduHMIMjy KOja OM MMajia UCTO 3HAYCHE Y PA3IMYUTHM IpPaBHUM cucTteMuma. Ocum
TOTa, PEAAKTOPH Ccy OWIM y AMJIEMH KOJHMKO JAeTajbHa mpaBmia Tpeba na Oyny na He Ou
CYBHILIC ONTEPETHIIAa TEKCT, a J1a, ca Apyre CTpaHe, 300r HEITOBOJBHOT pEryiucama, He Oyne
OCTaBJFEHO CYBHILIE TPOCTOPA 32 MPUMEHY HAIIMOHAIHOT MpaBa, ITO OM HEMOTPEOHO TOBEJIO
na pusvka y mpakcu. Kaj jemHa cTpaHa He W3BPIIM HEKY OJ CBOjuX oOaBe3a, oHa Hehe
OrOBapaTH 360T HEM3BPIIEHA AKO TOKAKE > /1a je 10 HeM3BPIICH:a OO 300T CMETHe KOja
je Omna BaH WEHE KOHTpOJIE M Jla O e HHje OWIo pa3yMHO OYEKHBATH J1a Y BpeMe
3aKJbY4eHha YTOBOpAa CMETHY y3Me Y 003Hp, 1a 30erHe UiM caBiiajfia TaKBY CMETHY U HCHE

nocneaune (Koneenmmja, wi. 79. cr. 1).593

Y KoHBeHIHUjU ce HE Pa3NUKyjy OOIHIU
HEUCHyemha (MOTIYHO HEUCIYHCHE, ICIUMHYHO HEHCIYHCHE, 0lka, HecaoOpa3Ho

604
I/ICHyH:eH:e), HUTH MOFYHHOCT II03MBakba Ha 00.]10601’_)61-]:6 0l OATOBOPHOCTH OJ CTpPaHC

%01 By, Jemema Buyc, Komenmap Komsenyuje Yjeourmenux nayuja o melhynapoowoj npodaju pobe, 1980,
3arpe6, 1981, ctp. 174. du. 2.

Jaxue, TepeT mokasmBama aa ociobahajyha cMeTma MoCToju je Ha CTpaHU KOja HHje M3BPIIMIA HEKY Of
cBOjux obaBe3a. McTo Baxkn M KaJia je HEM3BPILICHE jeJHE CTpaHe MOCIeaMIa Heu3Bpluema Hekor Tpeher
JHIa KOje je Ta CTpaHa aHrakoBaja Ja M3BPLIM YroBOp y LEJIWHM WIM ACITUMUYHO. 3akjbydyje ce na
NHUTake TepeTa JOoKa3uBama IpelcTaBiba ,Marepujy ypeheny oBom KoneeHuujom™. TekcTom oxpende ui.
79. ct. 1. KoHBeHmyje noKka3yje ce U MOCTOjamke ,,0MIITeT Hadena KojuM je oBa KoHBeHIMja MHCITUpHCcaHa™,
Jla je TepeT JOoKa3uBama Ha CTPAaHM KOja TBPAM Ja MMa HEKO MPaBO WIM CE IO3UBa HA HEKO IPaBHIIO,
U3y3eTaK WM IPUTOBOp, mpeMa kome he ce, y ckiamy ca wi. 7. cT. 2. KoHBeHIMje, periaBaTH MUTAHke
Tepera JOKa3WBama W y OHHM CiIydajeBMMa y KOjUMa OHO HHje M3PHYHMTO pelieHo y oj. Bua. United
Nations Commission on International Trade Law, UNCITRAL Digest of Case Law on the United Nations
Convention on Contracts for the International Sale of Goods, 2016 Edition, New York, 2016, noctymnHo Ha:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cisg_digest _2016.pdf,
10.08.2018, ctp. 378. map. 20.

603 34 pa3nuky of wi. 262. ct. 5. 300, wi. 79. beuke koHBeHIM]je HUje mpeasuljeHa moryhiHocT ociobohema on
OJITOBOPHOCTH JTy)KHHKA KOjH j€ Y JOILbHM, YaK U aKo OH JIOKaXxke Ja O cTBap Koja je mpeaMer oOaBese
CJIyd4ajHO mporala | Ja je OH CBOjy o0aBe3y Ha BpeMe UCITYHHO.

602

%04 Pako je Temko 3aMUCTHTH CTydaj y kKoMe Ou ce wir. 79. KoHBeHIMje PHMEHHO Ha HCIOPYKY HecaobpasHe
pobe, HeMa MecTa TEOPHjCKOM MCKIbY4eHy MOryhiHOCTH ociio0ol)ema 01 0ITOBOPHOCTH 33 OBAKBY IOBpELY
yroBopa. [Jlpyraunju craB 6uo Ou y cympoTHocTH u ca Tekctom KoneHije u ca Komenrapom Harpra
Konsenuuje xoju je npunpemuo Cexperapujat (Commentary on the Draft Convention on Contracts for the
International Sale of Goods, prepared by the Secretariat, 14 March 1979 (Document A/CONF.97/5)).
['menuinre Ja mpojaBall KOjU j€ MCIOPYYHO HecaoOpasHy poOy He Moxe ,Hahu yrouywmmTe” y wi. 79.
KonBeHnuje, yuHu ce aa MOTHYE U3 ,,CYMIbHMBHX 3aK/bydaka™ y Be3W Ca YCBajakbeM pEuH ,,CMETHa™
(impediment) ymecto u3pasa ,,oxonuHoctu (circumstances). (Bua. Barry Nicholas, Force Majeure and
Frustration, The American Journal of Comparative Law, Volume XXVII, Numbers 2 & 3 (Spring —
Summer 1979), crp. 240) Pasnor 3a OBakBO PECTPUKTHBHO TyMaueke, HAPOYUTO Mel)y amMepuykum
NIpaBHUIIMMA, 3aCHUBA CE€ Ha CTpaxy Ja OM y CYNpOTHOM OATOBOPHOCT 3aCHOBaHA Ha KPUBHIM ,.Ha Maja
Bpara“ Ouia rnoHoso yBeneHa y Konsennujy. (Bun. Munena B. Bophesuh, Obum naxnaoe wmeme 3602
nogpede y206opa 0 MeljyHapooHoj npodaju pobe, NOKTOPCKA AMCepTaluja, YHUBEp3UTeT y beorpamy —
IpaBuu ¢akynrer, beorpax, 2012, ctp. 149. ¢u. 412; Ingeborg Schwenzer, Article 79, y: Ingeborg
Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the UN Convention on the International Sale
of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1132. map. 7. u ctp. 1141. map. 29; CISG Advisory
Council Opinion No. 7, Exemption of Liability for Damages under Article 79 of the CISG, Rapporteur:
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Ipo/aBlia, OJHOCHO KyIla, YuMe je obe30eheHa paBHONMpPAaBHOCT YroBOpHUX cTpaHa. CBe
obaBe3e MmpojiaBiia, Kao mTo ¢y oHe npeasulene wi. 30, kao U cBe o0aBe3e KyIia, Kao MTo Cy
OHE HaBeJNeHEe y WiI. 53, auum W CcBe JojaTHe o0aBe3e KOje MOTy NPOHM3HIA3UTH U3

MojeIMHAYHOT yroBopa, Owio Beher wiaM Mamer 3Hayaja, oOyxBahene cy wuim. 79.

605

Kongennuje.” > Y. 79. KouBennuje ce npumemyje U Ha obaBe3e cpencta (obligations de

moyen) u Ha ob6aBe3e pesyarara (obligations de résultat), y mpaBauM cucremuma y Kojuma ce

606
BpIIIKX TaKBa IMoAcCJIa.

Professor Alejandro M. Garro, Columbia University School of Law, New York, N.Y., USA. Adopted by the
CISG-AC at its 11" meeting in Wuhan, People’s Republic of China, on 12 October 2007, Munubeme 1. u
Komenrapu 6-13; Joseph Lookofsky, Impediments and Hardship in International Sales: A Commentary on
Catherine Kessedjian’s ,,Competing Approaches to Force Majeure and Hardship®, International Review of
Law and Economics, Volume 25, Issue 3 (September 2005), ctp. 436. u 437; Joern Rimke, Force majeure
and hardship: Application in international trade practice with specific regard to the CISG and the
UNIDROIT Principles of International Commercial Contracts, Pace Review of the Convention on Contracts
for the International Sale of Goods, Kluwer, 1999-2000, JIOCTYITHO Ha:
http://cisgw3.law.pace.edu/cisg/biblio/rimke.html, ctp. 214; Denis Tallon, Article 79, y: Cesare Massimo
Bianca, Michael Joachim Bonnell (eds.), Commentary on the International Sales Law: The 1980 Vienna
Sales Convention, Milan, 1987, ctp. 577. map. 2.4.2.1; Peter Schlechtriem, Uniform Sales Law — The UN-
Convention on Contracts for the International Sale of Goods, Vienna, 1986, ctp. 101; Text of comments
and proposals of representatives on the revised text of a uniform law on the international sale of goods as
approved or deferred for further consideration by the Working Group at its first five sessions (A/CN.9/100,
annex 1, 18 February 1975), Study by the representative of the United Kingdom on problems arising out of
article 74 of the revised text of ULIS, y: Yearbook of the United Nations Commission on International
Trade Law, 1975, Volume VI, ctp. 87. map. 19. Y. John O. Honnold, Uniform Law for International Sales
under the 1980 United Nations Convention, Deventer/Netherlands, 1982, ctp. 432; Catherine Kessedjian,
Competing Approaches to Force Majeure and Hardship, International Review of Law and Economics,
Volume 25, Issue 3 (September 2005), ctp. 418. Bun takohe Barry Nicholas, Impracticability and
Impossibility in the U. N. Convention on Contracts for the International Sale of Goods, y: Nina M. Galston
& Hans Smit (eds.), International Sales: The United Nations Convention on Contracts for the International
Sale of Goods, Matthew Bender, 1984, JIOCTYITHO Ha:
https://www.cisg.law.pace.edu/cisg/biblio/nicholasl.html, ctp. 5-13, 5-14 u 5-24) Ilpemior na ce jacHo
MpeJBUANA J1a TPOAaBall HE MOXe OWUTH ocioOoheH oJ OOrOBOPHOCTH 3a MITETy 300T CKPUBCHHX
HepmocTaTaka pobe, Huje npuxsahen. (Bua. Progress report of the Working Group on the International Sale
of Goods on the work of its fifth session (Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974),
y: Yearbook of the United Nations Commission on International Trade Law, 1974, Volume V, ctp. 39. nap.
112) Mo cama, 6apeM y jeaHOM ciiydajy, ociioboheme o1 OArOBOPHOCTH MO OCHOBY wi. 79. KonBeHmuje
MPHU3HATO je MPOJABIy KOjU je HMCIOpydHo HecaobpasHy poby. Bma. United Nations Commission on
International Trade Law, UNCITRAL Digest of Case Law on the United Nations Convention on Contracts
for the International Sale of Goods, 2016 Edition, New York, 2016, ngocrynmHo Ha:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cisg_digest_2016.pdf,
10.08.2018, ctp. 375. map. 8.

895 Yy, 79. Beuke koHBeHIMje Moxe ce Mutatis mutandis mpuMeHHTH 1 Kaja yroBOPHA CTPAaHA HE M3BPLIM HEKY
0]l HEYTY)KMBHX 00aBe3a. Y TOM CJIy4ajy, HaKo Ce He MOCTaBJba IIUTabe OJrOBOPHOCTH 338 HAaKHAY LITETE,
HEOTIXOJIHO j€, ¢ 003UpOM Ha CBPXY OJHOCHE OJpende, YTBPAUTH Ja JU U Y KOM 00uMy cTpaHa Tpeba na
Oyzne ocioboheHa mocnenuna Heucnymema. Y 4. 44, mehytum, npeasuheHo je moceGHO MpaBUIIO KOje ce
NpUMebyje ako Kynal| UMa pa3yMHO OINpPAaBJame MITO HUje MOCIA0 TPAKEHO 00aBEIITeHhe Yy CKIaIy ca 4.
39. u 43. Konsenuuje. Bua. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem &
Schwenzer Commentary on the UN Convention on the International Sale of Goods (CISG), Fourth Edition,
New York, 2016, ctp. 1132. map. 8.

%% Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on the
International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 577. nap. 2.4.2.1.
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2. CMeTHa y HCNIYHelbY 00aBe3e
2.1. ITojam cMeTH€

U3pa3s ,,cmetma“ (impediment) auje cirydajuo n3abpaH 3a 03HaUaBakbe YHEHLCHHIIA KOjE

OTIpaB/IaBajy HEU3BpIICHE o0aBese. [Ipeayiaranu cy jom TEpMHHM ,,IIpenpeKa (Obstacle)607 u

608 609 _ - .
TepmuH ,,0kOMHOCTH "~ HUje mpuxBaheH jep ce cmarpaio

,»OKOJTHOCTH™ (Circumstances).
Jla ce BHUME O0CTaBJba MPOCTOP 3a MPUMEHY CyOjeKTHBHOT KpUTepHjymMa u oMoryhaBa ma ce
pasior 3a ocinoboheme o1 oAroBopHOCTH Hahe u y Mu4HOj chepu nyxHuKa. [log cMeTHOM y

U3BpIICHY 00aBe3e MOApa3yMeBajy ce 00jeKTUBHE OKOJIHOCTH, Tj. OKOJIHOCTH KOj€ Cy CIOJbHE

07y maupry jenmooGpasHor 3akoHa u3 1956. roamme, Koju je pasMaTpaH Ha Xamkoj KoH(pepeHumju 1964.

rojivHe, OWIo je mpeABuljeHo /1a 10 HeM3BpIemha Mopa aohu 300r ,,npenpeke” (obstacle). Ha uncuctupame
rpyne Civil law 3emapa, npensohene CaBesnom PemyGmukom Hemaukom, koja ce 6ojana ga ce OBHM
u3pazom ynyhyje camo Ha HakHajgHe (SUpervening) u cnospamime (external) morahaje, 3a pasnuky oj BHIle
JUYHUX THTaka Kao INTO je KPHUBHIA TPOJABIA, W 3adpamyje ocioboheme ox OAroBOPHOCTH 300T
eKCTpeMHE MPOMEHE eKOHOMCKHX OKOJIHOCTH, OBaj KOHIIENT je enuMuHKcad. KibyuHa U3MeHa cacTojaia ce
y mpommpemy ociobohema Ha cHTyamdje y KOojuMa je A0 HEW3BpIIeHha Iounuio 300T ,,0KOIHOCTH
(circumstances). Bua. John O. Honnold, Uniform Law for International Sales under the 1980 United
Nations Convention, Deventer/Netherlands, 1982, ctp. 431.

%08 Bux. Tekcr peBmampaHor wi. 74. Xamkor jefHOOOpasHOr 3akoHa 0 MelyHapomHO] MpOXaju KOjH je
MPUBPEMEHO YCBOjUIIO Teno 3a u3paay Haupra (Drafting Party V), koje je ocHoBana Pamna rpyma, u
IITepHATHBHM IPEAJIOT KOjH je MMOIHEeOo ocMaTpad y ToM Teny (mpenctaBHuk Hopsermike) y: Progress report
of the Working Group on the International Sale of Goods on the work of its fifth session (Geneva, 21
January — 1 February) (A/CN.9/87, 14 March 1974), y: Yearbook of the United Nations Commission on
International Trade Law, 1974, Volume V, ctp. 39. u 40; Revised text of the Uniform Law on the
International Sale of Goods as approved or deferred for further consideration by the Working Group on the
International Sale of Goods at its first five sessions (A/CN.9/87, Annex I), Article 76 (previously 74) par. 1
— Alternative A and B, y: Yearbook of the United Nations Commission on International Trade Law, 1974,
Volume V, ctp. 58; Report of the Working Group on the International Sale of Goods on the work of its
sixth session (New York, 27 January — 7 February 1975) (A/CN.9/100), Pending questions, Article 76 para.
1 — Alternative A, B and C, The text of article 76 as adopted by the Working Group para. 1, y: Yearbook of
the United Nations Commission on International Trade Law, 1975, Volume VI, ctp. 60. u ctp. 61. map.
105; Revised text of the Convention on the International Sale of Goods as approved or deferred for further
consideration by the Working Group on the International Sale of Goods at its first six sessions
(AJ/CN.9/100, Annex I, 18 February 1975), Article 50 (Article 76) para. 1, y: Yearbook of the United
Nations Commission on International Trade Law, 1975, Volume VI, crp. 68; Draft Convention on the
International Sale of Goods as adopted by the Working Group on the International Sale of Goods
(AJCN.9/116, annex I, 17 March 1976), Article 50 para. 1, y: Yearbook of the United Nations Commission
on International Trade Law, 1976, Volume VII, ctp. 94; Report of the United Nations Commission on
International Trade Law on the work of its tenth session (Vienna, 23 May — 17 June 1977) (A/32/17,
Official Records of the General Assembly, Thirty-second Session, Supplement No. 17), Draft Convention on
the International Sale of Goods as approved by the United Nations Commission on International Trade
Law, Article 51 para. 1, y: Yearbook of the United Nations Commission on International Trade Law, 1977,
Volume VIII, ctp. 19; Report of the United Nations Commission on International Trade Law on the work of
its eleventh session (New York, 30 May — 16 June 1978) (A/33/17, Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17), Draft Convention on Contracts for the International
Sale of Goods as approved by the United Nations Commission on International Trade Law, Article 65 para.
1, y: Yearbook of the United Nations Commission on International Trade Law, 1978, Volume IX, ctp. 20.

9y cr. 1. un. 74. JensoobpasHor 3akoHa o MeljyHapoxHoj mpoaaju ymyhyje ce Ha okonnocmu 360r KOjHX je
JIOIILIO JI0 HEM3BPIIEHa, JOK C€ Y CT. 2. UCTOT WiaHa KOPUCTH U U3pa3 ,,lIpUBpPEMEHa CMETHa".

159



y OOHOCY Ha IyXKHHKA, a Koje oMerajy mcmymeme.’C Hemsspmeme o0aBese He MOTy
M3BHHHATH HerocTojame kpusuie nutn 3a6myna.’’t Hemoryhe je maBectn cBe morahaje koju
MOTY MpeAcTaB/baTh cMeTHy npema wi. 79. KonBenmnuje. Ocnobahajyhe okomHOCTH MOTY
OWTH TPUPOJHE, APYIITBEHE, IMOJIUTUYKE WM YIpaBHE (HIIP. 3eMJbOTpEC, OJIyja, MOILIaBa,
cylia, moXap, Mpas, enuaeMHja, paT, TpalaHcKi HEMHUPH, TEPOPUCTHUYKHU aKT, HAIaJ MUpaTa,
reHepaiHu mwrpajk uwin lock-out, 3arBapame Mel)yHapoJHHUX TUIOBHUX WJIM KOITHEHUX ITyTEBa,
YBO3HE M W3BO3HE KBOTE W JI03BOJIC, KOHTpOJIA JEBH3HOT IOCIOBaKka M CII. jaBHOIpPABHA
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orpanuuema u 3adpane (faits du prince) ). OcuM 300T OBHX ,,TPAAMIIHOHATHHUX  CMETEHH

y UCIYHBEHhY 00aBese, 0cio00heme o OJrOBOPHOCTH y MPUHIUIY je Moryhe U Kajga ce oJ
CTpaHe He MO)Ke OYEKMBATH 1a M3BPIIN YroBOp M3 eTmukmx pasiora (ethical hardship).®*

OBO BakM HApOUYHUTO y ciydajy T3B. pobe nBocTpyke Hamene (dual use goods), 1j. pobe koja

®9 Munena B. Bophesuh, O6um naxnade wmeme 3602 nospede yzoeopa o melynapoonoj npodaju pobe,
JIOKTOpCKa aucepraiuja, Y Huep3uret y beorpany — I[IpaBuu dakynrer, beorpax, 2012, ctp. 151; Ingeborg
Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the UN
Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1133. nap.
12; Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on
the International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 579. nap. 2.6.1.

®1 OcHOB O/IrOBOPHOCTH je caMa IOBpEIa yroBopa, a He CKpHBJbEGHA MOBpea yroBopa. IIpojaBali, OXHOCHO
KyTial, 3a U3BplICke 00aBe3a rapantyjy ex conventionis. Uim. 45. cr. 1. u un. 61. cr. 1. Beuke KoHBeHIHje
TaKo MpeJCTaBsbajy OCHOB T3B. NO-fault oxrosoproctH, 6e3 0063upa Ha KpuBHIly. Mnak, 0JroBOPHOCT 3a
moBpeay yroBopa y cucremy KonseHiuje Huje ancoiaytHa. ¥ wi. 79. u 80. npeapul)eHe cy OKOIHOCTHU IO
KOjiMa ce CTpaHa Koja He M3BPIIHM HEKY OJ CBOjUX o0aBe3a MO)Ke OCIO0O0ANUTH OATOBOPHOCTH 33 HAaKHAIy
mrere. Bun. Munena B. Bophesuh, Ob6um naxnade wmeme 3602 nospede yeosopa o melhyHapooHo]
npooaju pobe, TOKTOPCKa aucepraiuja, Y uusep3uteT y beorpany — IIpasuu dakynret, beorpan, 2012, ctp.
136. u 137.

Hop. casknuje koje cy YjenumeHe HalHje yBele MPOTHB OuBINe JyrociaBuje CMaTpaHe Cy CMETEHOM Y
ucnymemy o00aBeze MalhjapcKor Kymua Ja IJIaTH LEeHY jyroCIOBEHCKOM IPOAABIlYy 32 BpEME HHUXOBOT
nejctBa. Bua. Arbitration Court of the Chamber of Commerce and Industry of Budapest (Magyar
Kereskedelmi Es Iparkamara), Case No. VB 96074, Caviar case, Decision of 10 December 1996, noctynzo
na: http://cisgw3.law.pace.edu/cases/961210h1.html.
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®13 MMocrapsba ce MUTame 1a TH APKABHO IPHBPEIHO APYIITBO MOXKE GUTH 0CI060lEHO 01 0ArOBOPHOCTH 360T
M3MEHe IpOoINuca y TOj Ap)KaBM HAKOH 3aKkjbydema yroBopa. HauemHo, He Tpeba MCKIbYUMBATH TaKBY
MOTyhHOCT, OCHMM aKO TpOMEHa IIPaBHOI peXHMa IUPEKTHO WIM HHIUPEKTHO CIYXH YKIAmkamy
NpEeAy3eTHUYKOr pU3MKa. Y TOM CMHCIY, ONpaBJaHO Ce KPUTHKYje eHrjiecka ojiyka y mnpeamery C
Czarnikow Ltd v Centrala Handlu Zagranicznego Rolimpex [1979] AC 351 y k0joj je MOJbCKO AP KaBHO
npeaysehe RolimpeXx, koje je nmano MoHOMON HaJ M3BO30M miehepa, 0cio60heHo 01 OJArOBOPHOCTH 300T
3abpane u3Bo3a mniehepa u3 ITosbcke. Y KOHKPETHOM CIIy4ajy, MOJBCKO Ap)KaBHO mpeaysehe yroBopuio je
n3Bo3 Behe kommumHe mehepa Hero mTo je KacHuje OMIo Y MOTYRHOCTH Ja HCIOPYYH ¢ 0O3MPOM Ha JIOII
npuHoc. L{nib nprxaBHE MHTEpPBEHLHjEe OHO je YIIPaBoO y OTKJIAambamky TAKO HACTAMX TeIkoha y MOCIOBaby
osor mpenyseha. Bun. Muinena B. bophesuh, Obum naxnade wmeme 3602 noepede yzosopa o
mehynapoonoj npodaju pobe, NOKTOpcKa aucepranuja, YHuBep3ureT y beorpamy — IlpaBuu ¢axynrer,
Beorpan, 2012, crp. 154. ¢u. 433; Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.),
Schlechtriem & Schwenzer Commentary on the UN Convention on the International Sale of Goods (CISG),
Fourth Edition, New York, 2016, ctp. 1137. ¢H. 65.

%14 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1143.
nap. 33.
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MOXe OUTH ynoTpeOJbeHa 3a MPOU3BOIbY XEMHUJCKOT, OMOJIOIIKOT WIIM HYKJIEapHOT OpYXKja.
AKo mpojasail ,,ipeno3Ha’ 1a Kymai HaMmepana Ja (3710)yrnotpedu poOy Ha Taj HAYMH WIH J1a
he poba 6utn KOH(pHCKOBaHA O] CTpaHE KYyIMUeBE 3eMJbE 3a TakBe cBpxe, wi. 79. KonBenmuje
MOke ce nmpuMeHuTH. CMarpa ce J1a je y OBOM WIaHy JIaT 3a0KPYKEH CKyn ociioOahajyhux
OKOJIHOCTH, 300T 4era OM KopuIIherme HAIlMOHAIHOT MpaBa kKao nornyHe KonBenuuje Ouino
CYIIPOTHO BEHUM ozpeadama. ™

CMmeTma Koja Jaje moBoja 3a ociioboheme 071 OJrOBOPHOCTH MOKE OMTH HaKHAHA
(supervening, subsequent), a Mo)ke IOCTOjaTH M Yy BpeMe 3aKkjbydema yrosopa (initial,

existing).®'®

Hrmp. ako je poba, xoja je mpeacraBibalia MHAUBUAYaTHO onpehery crBap, Beh
Owia mpomajga y BpeMe 3aKkjbydemha YroBopa, MpojaBail, Aa Ou Omo ocmoboheH of
OJITOBOPHOCTH, HE CME Jia 3Ha 33 EEHO MPETXOJHO YHHIITEHC M MOpa OWUTH pasyMaH y
oueKkuBamy ga poba Huje mpomana.’’’ Crora, mpaBHe mociexuue nouerse Hemoryhxoctn
UCTymhemha Tpeba yBeK yTBphuBaTH y ckiaay ca KoHBeHIHMjoM, yak W Kajga OW ce TakBa
obOaBe3a cmaTpaia HeBaxxehoM mpema mpaBy Koje OM ce WHAYe MPUMEHHIIO Ha OCHOBY
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npaBuiia Mel)yHapOIHOT IPUBATHOT MpaBa.

815 Bun. Musena B. Bophesuh, O6um naxnade wmeme 3602 nospede yeosopa o mehynapodnoj npodaju pobe,

JIOKTOpCKa qucepranuja, Yuusepauter y beorpany — IpaBuu daxynrer, beorpan, 2012, ctp. 148; Vivian
Grosswald Curran, The Interpretive Challenge to Uniformity — Book Review: Claude Witz, Les Premieres
applications jurisprudentielles du droit uniforme de la vente international, Paris, 1995, Journal of Law and
Commerce, Volume 15, 1995-1996, ctp. 198.

81 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1134.
nap. 13; Peter Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International
Sale of Goods, Vienna, 1986, ctp. 101; Joern Rimke, Force majeure and hardship: Application in
international trade practice with specific regard to the CISG and the UNIDROIT Principles of International
Commercial Contracts, Pace Review of the Convention on Contracts for the International Sale of Goods,
Kluwer, 1999-2000, nocrymuo na: http://cisgw3.law.pace.edu/cisg/biblio/rimke.html, ctp. 215; Cangpa
Oumep llobor, Ilpaso mehynapoone npooaje, Hosu Can, 2014, ctp. 206. Yn. Jenena Bunyc, Komenmap
Kousenyuje Yjeourenux nayuja o meljynapoonoj npooaju pooe, 1980, 3arpe6, 1981, ctp. 175. YV un. 50. cT.
1, npBa peuenuia, Hanpra Kousennuje o meljyHapoaHoj npoaaju pode koju je Pagna rpyma omoOpuia Ha
CBOM CEIMOM 3acefiamy, oapkaHoM y JKenesu o 5. no 16. janyapa 1976. roause, 6wio je npeasul)eHo aa
KaJla CTpaHa HE W3BPIIM HEKYy O] CBojux obOaBe3a, Hehe oAaroBapaTu 3a IITETY 300T TOT HEU3BPIICHA aKO
JIOKaXe J]a je 0 Wera JOoILIo 300r CMeTHhe Koja je nacmynuia 03 HheHe KpUBHIE. Y CKIIaJy ca OBaKBUM
tekctoM, y Komernrapy Cekperapujata UNCITRALA-a Gmito je HCTaKHYTO /1a CMETHha y UCIIYEBCHY Mopa
HACTYIIUTU TMOCJe 3aK/by4ea yroBopa jaa Ou crpaHa Owina ocioOohjena ox oaroBopHocTH. Buj.
Commentary on the draft Convention on the International Sale of Goods (A/CN.9/116, annex Il, 17 March
1976), Commentary on article 50, y: Yearbook of the United Nations Commission on International Trade
Law, 1976, Volume VII, ctp. 130. map. 3.

%17 Commentary on the Draft Convention on Contracts for the International Sale of Goods, prepared by the
Secretariat, 14 March 1979 (Document A/CONF.97/5), Komenrap y3 4. 65, map. 4.

®18 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1134.
map. 13. Vo Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.),
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[TocraBjba ce mUTame Jda JU C€ KAao ,CMETHA™ Yy HCIYHEHY YroBOpa MOXKE
KBaIM(UKOBATH M CUTyallMja y KOjoj je YroBopHa paBHOTexka OutHO HapymieHa (hardship),
Maja je W3BpIICHEe oOaBe3e jom yBek Moryhe. PasHOBpcHOCT pemiema mnpuxBaheHux y
HallMOHATHUM TpaBUMa 3ajeHO ca ,,aMILUTUTYIOM ™ u3pa3a cMeTma u3 wi. 79. KonseHnuje
npeJCcTaBba IUIOAHO TIIO 32 Cy/uje U apOuTpe J1a Ha pa3IinyuTe HaYMHE MPUCTYIIE MPodiieMy
MPAaBHOT TI0JIOKAja CTpaHE HCIYHCHE YHje 00aBe3e je MOCTaNo MpEeTepaHo TepeTHO (y
€KOHOMCKOM CMHCJIY HWJIM Ha JpYrH HauuH). Y JemHooOpa3HOM 3aKOHY O MeljyHapoIHO]
nponaju Owiao je mpeaBuheHO Ja aKo OKOJHOCTH 300T KOJHX j€ JOILIO 10 HEW3BpIICHA
MPENICTaBIbajy caMO MPHUBPEMEHY CMETHY, CTpaHa Koja HHje M3BpIIMiIa Ouhe Mmak KOHAYHO
ocnobohena cBoje 06aBe3e axo Ou ce uzspuierbe ycied 001a2arba maKko memesHo USMEHUIO
0a bu buno uzepulerve Heke caceum opyze obasese, a He OHe KOjd ce Y2080pOoM UMANA Y 8UOY
(ur. 74. ct. 2). TemespHa u3mena (radical change) mspuunTo je momumbaHa y paaHUM
JOKyMEHTHMMa Kao TPaBHO peJICBaHTHA WHUIMjaJIHA Tocienuna ocinodahajyhux okxomHocTH,

1 .
%19 amn je ma mecrom 3acenamy Paxme

OJHOCHO IOCJEINNa OfJiarama M3BplICHa o0aBese,
rpyne UNCITRALA-a oBa ¢opmynaiuja HU30CTaB/beHa U3 HaLpTa KOHBGHHI/IjC.GZO Ja nu he
ce TaKBUM OKOJIHOCTHMMa IPH3HATH MPABHO JIEjCTBO U, ako xohe, y yemy he ce oHO cacrojary,

YHUHHU CC a je IMPBCHCTBCHO ITMTAKE 3aKOHOAABHC HO.HI/ITI/IKG.621 Paznora IIPpOTHUB IIPaBHOI

Commentary on the International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 577-
578. nap. 2.4.3.

89 Bun. Teker pesuampaHor wi. 74. cr. 1. m 3. JenHooGpasHor 3akoHa o MeljyHapoIHO] IPOLAjH KOjH je
MPUBPEMEHO YCBOjUIIO Tesio 3a m3paay Hanpra (Drafting Party V), koje je ocHoBana Pagna rpymna 3a
MeljyHapomHy mpozajy poOe, U cT. 2. alTepHATUBHOT MpEJIora KOjU je TOJHEO IMOCMaTpad y TOM Tely
(mpencraBauk Hopeemike), y: Progress report of the Working Group on the International Sale of Goods on
the work of its fifth session (Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974), y: Yearbook
of the United Nations Commission on International Trade Law, 1974, Volume V, ctp. 39. u 40; Revised
text of the Uniform Law on the International Sale of Goods as approved or deferred for further
consideration by the Working Group, on the International Sale of Goods at its first five sessions
(A/CN.9/87, Annex 1), Article 76 (previously 74) par. 1 and 3 — Alternative A u Article 76 (previously 74)
par. 2 — Alternative B, y: Yearbook of the United Nations Commission on International Trade Law, 1974,
Volume V, ctp. 58; Report of the Working Group on the International Sale of Goods on the work of its
sixth session (New York, 27 January — 7 February 1975) (A/CN.9/100), Pending questions, Article 76 par. 1
and 3 — Alternative A, Article 76 par. 2 — Alternative B and Article 76 bis (a), y: Yearbook of the United
Nations Commission on International Trade Law, 1975, Volume VI, ctp. 60. u ctp. 61. map. 106.

620 By, Report of the Working Group on the International Sale of Goods on the work of its sixth session (New
York, 27 January — 7 February 1975) (A/CN.9/100), Pending questions, The text of article 76 as adopted by
the Working Group, y: Yearbook of the United Nations Commission on International Trade Law, 1975,
Volume VI, ctp. 61. map. 105; Revised text of the Convention on the International Sale of Goods as
approved or deferred for further consideration by the Working Group on the International Sale of Goods at
its first six sessions (A/CN.9/100, Annex I, 18 February 1975), Article 50 (Article 76), y: Yearbook of the
United Nations Commission on International Trade Law, 1975, Volume V1, ctp. 68.

Bua. Texts of comments and proposals by representatives on articles 71 to 101 of ULIS (A/CN.9/87, Annex
I11), Article 74: Comments and proposals by the representative of the United Kingdom, incorporating
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NpU3HABaka TAaKBUX OKOJHOCTH jé MHOTo. TakBe OKOJHOCTH je, IO MPUPOAU CTBApH, 300T
IbUXOBE PA3HOIMKOCTH, BEOMa TEIIKO Ae(hUHUCATH ca JOBOJFHOM INpenu3Homhy kojom 6u ce
00e30e1mIa IpaBHa CUTYPHOCT M jefoo0pa3HocT nmpuMeHe. CBaka arncTpakTHa JeuHHUIH]a
MOpa O4YeKHMBaTH KpUTHKY. OBO je moceOHO BaXHO aKO je ped O Mpomucy MelyHapomHor
KapakTepa Koju he ce TymMauuTH y HAIMOHAJHUM NPAaBHUM CHCTEMHMa Ca Pa3IUuYUTUM
TpaguiujaMa. AJNTepHaTHBA jeIUHCTBEHO] NeDUHUIM]U OWII0 OU M3PUUUTO MpeaBulamke H13a
TaKBUX CUTYyallHja YMjU CE YTHIA] Ha M3BPIICHE YTOBOPA U3 HEKOT pas3yiora cMaTpa J0BOJEHO
BOXHUM Ja OU ce y Cy4ajy HBHXOBOI IOCTOjama MPYXHIIO ,,0JIaKIIamke”, He HY)KHO HCTe
Bpcre. OBakBO pemiere oOehaBa HeeleraHTHOCT 0e3 MKAKBHX TapaHliidja CBEOOYXBAaTHOCTH.
[IputoM HHje M3BECHO Ja OM EBEHTYAJHU MPAKTHUYHU PE3YITaTH TAKBOT 3aKOHOIABHOT
Haropa OwiIn cpa3MepHH YJIOKEHOM Tpyay. 300Tr Tora ce TakBU CIIy4ajeBH TPAJAULHOHAIHO

. .. 622
0CTaBJbA]y YTOBOPHHM CTpaHaMa a UX yYpEAc 110 CBOJO] BOJbU.

62

Jlanac,*® npema npeosnalyyjyhem MuIIberby y TeOpHju®>’ i CyICKOj U apOHTPAXKHO]

npakcn,®?® T3B. ekoHOMCKa HemoryhiHocT (economic impossibility), Tj. mpoMena ekOHOMCKHX

observations by the representative of Ghana, y: Yearbook of the United Nations Commission on

International Trade Law, 1974, Volume V, ctp. 67. nap. 7.

622 [pema un. 6. KoHBeHmuje, Npu3Haje ce MPaBHO ACjCTBO TAKBMM yrOBOPHHM oxpenbama. Ilopex Tora, ui. 8.

KonBennuje 103B0JbaBa ce (GIeKCHOMIHO TyMayCHhe YTOBOpa, TaKo J1a y U3Y3eTHUM CUTyalljama, ,,Boachu
padyHa 0 CBUM OKOJHOCTHMA CiIydaja‘‘, MoXe OMTH OIpaBIaHO 3aKJBYUUTH Ia C€ YTOBOPOM HHje UMAJo Y
BHUIY UCTIYEbEEhE Y OUTHO MPOMEHEHUM OKOJTHOCTHMA.

52 Ymajyhu y Bumy mucropmjar oapenbe un. 79. KoHBeHumje, KOju, y3rpel PEdeHO, HHje CACBHM jacaH,
pPa3yMJbUBO je 3amITO Cy IOjeAWHH ayTOpW, HAPOYMTO Yy IPBUM TOAMHAMA IO CTyHamy HA CHary
KoHBeHIMje, TBpAWIN a HEMa MPOCTopa 3a pasmatpame hardship curyarnmje mpema wi. 79. Bun. Hans
Stoll, Article 79, y: Peter Schlechtriem (ed.), Commentary on the UN Convention on the International Sale
of Goods (CISG), translated by Geoffrey Thomas, 2™ edition (in translation), Oxford, 1998, nap. 39.

Bupa. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1142. map. 31; CISG Advisory Council Opinion No. 7, Exemption of Liability for Damages under Article
79 of the CISG, Rapporteur: Professor Alejandro M. Garro, Columbia University School of Law, New
York, N.Y., USA. Adopted by the CISG-AC at its 11" meeting in Wuhan, People’s Republic of China, on
12 October 2007, Munubewe 3.1 u Komenrapu 26-39; Joseph Lookofsky, Impediments and Hardship in
International Sales: A Commentary on Catherine Kessedjian’s ,,Competing Approaches to Force Majeure
and Hardship®, International Review of Law and Economics, VVolume 25, Issue 3 (September 2005), ctp.
438; Peter Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International Sale
of Goods, Vienna, 1986, ctp. 102; Mnanen [paumkuh, Mehynapoona npoodaja npema ynugopmuum
npasunuma u ynopeonom npaey, beorpan, 1987, crp. 298. Bun. takohe Komentap A y3 4. 8:108 Hauena
€BPOIICKOI' YIrOBOPHOI' IIpaBa Yy KOM€ je HaBCICHO HOa, 3d pas3iuky 00 ekeusanrenmnoe ynana beuke
xongenyuje [an. 79], an. 8:108 ce mpumemyje camo y cryyajesuma kada cmemiba cnpeuasa ucnyrere. Y.
Scott D. Slater, Overcome by Hardship: The Inapplicability of the UNIDROIT Principles’ Hardship
Provisions to CISG, Florida Journal of International Law, Volume 12, Number 2, Summer 1998, ctp. 257.
u naiee; Sarah Howard Jenkins, Exemption for Nonperformance: UCC, CISG, UNIDROIT Principles — A
Comparative Assessment, Tulane Law Review, Vol. 72, No. 6 (June 1998), ctp. 2025, 2028. u 2029;
Jennifer M. Bund, Force Majeure Clauses: Drafting Advice for the CISG Practitioner, Journal of Law and
Commerce, Vol. 17 (1997-1998), Issue 2 (Symposium — Ten Years of the United Nations Sales
Convention), ctp. 387, 394. u 404.

624
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OKOJIHOCTH KOja je OJ TaKBOI 3Haudaja Ja Ou HabaBKa WM MPOU3BOMAKA poOE MPOIABILY
IPOY3pOKOBaIa Kpajibe HepazyMHE TPOIIKOBE Y OJHOCY Ha YrOBOPEHY LIEHY, MOXE ce
U3y3€THO CMaTpaTH ,,CMETHOM™ Yy HCIyHelmYy yroBopa. Mcro Tpeba HpUMEHHTH U Yy
cly4yajeBMMa Kaja je BajyTa y KOjoj j€ HW3pakeHa IleHa 3a Mpojaary poOy H3JI0KeHa
excTpeMHOM obe3BpehuBamy. Tamga ocinoboleme 011 0OTOBOPHOCTH Tpebda pasMOTPUTH CaMO
aK0 je mpekopauycHa Kpajwa ,,rpanuiia xpree” (limit of sacrifice). /la nu je oBaj aumwur
npemaiiieH, yrBphuahe ce o ciydaja 10 ciay4aja y 3aBHCHOCTH OJi OKOJHOCTH. [lona3Ha
Ta4yka MOpa OUTH caMm yroBop. JeqHa cTpaHa MOXKE H3PUYHMTO WM MpehyTHO mpey3eTn pu3uK
OWTHE MPOMEHE OKOJHOCTU WU, MakK, oApeheHu pu3Him Mory OWUTH I/ICKJByTIeHI/I.GZG Ako je
yroBOp INIEKYJATHBAaH, MOKE C€ MPETHOCTAaBUTH J1a j€ TYKHHK MPEy3e0 PU3UK YKIJbY4YEH Y
TpaHcakiyjy. Tako HeMayKu Cyj HHje 0cJIo00IMO MpoJIaBIia O] OJIrOBOPHOCTH Tipema . 79.
KonBennuje nako ce TpKuiHa 1ieHa pode (reoxhe-monubnen u3z Kune) yrpoctpyumia, ca
00pa3IokemeM Jla Cy 3a CTpaHE KOje TMOCTyjy y CEeKTOpY KOju MMa BeOMa IIMEKYyJaTHBHE
OJUTMKE TpaHHIIE PAa3yMHOCTH BEOMa BHCOKE. YTOBOp, IpeMa TOMe, HHje OHO TProBauku
HEpa3yMaH y MepH y K0joj Ou ce mMorao cmarpaTu ocyjeheHI/IM.627 VY OKBHpPY €KOHOMCKE
HeMoryhHOCTH, O]l TOCEeOHOr 3Hayaja je€ MUTamke Ja JIM MOCTOjU AYKHOCT TOHOBHOT
nperoBapama. [lojennuu ayropu, u3 obaBe3e Ja ce MPUIMKOM TyMadcwmha KoHBEHIHjE BOIU
padyHa 0 MOTpPeGH Ja ce YHAIPEIH MOMITOBAMbE CABECHOCTH . y MeljyHapO/IHO] TProBUHH 1

ozpende o pellaBamy MUTama Koja ce THUy marepuja ypehenux KonBeHmujoM, a Koja HUCY

5y mpakcy je, MehyTuM, gecto yTBphHBaHO Ja YTOBOpHA paBHOTEXkA HHje OUTHO HapyIIeHa, [1a, IpeMa TOME,
HU HaBOJIHA CMETHA y HCHymely HUje nocrojana. Bua. mop. Appellate Court of Colmar (Cour d'appel
Colmar), Case No. 1 A 199800359, Société Romay AG v. SARL Behr France, Decision of 12 June 2001,
nocrynHo Ha: http://cisgw3.law.pace.edu/cases/010612f1.html; Arbitration Tribunal of Bulgarian Chamber
of Commerce & Industry (BTTP (Bulgarska turgosko-promishlena palata)), Case No. 11/96, Steel ropes
case, Decision of 12 February 1998, nocrynto na: http://cisgw3.law.pace.edu/cases/980212bu.html; Court
of Appeals (Oberlandesgericht) Hamburg, Case No. 1 U 167/95, Iron molybdenum case, Decision of 28
February 1997, mocrymuo wna: http://cisgw3.law.pace.edu/cases/970228g1.html. Amu Bug. Court of
Cassation [Supreme Court] of Belgium (Hof van Cassatie), Case No. C.07.0289.N, Scafom International
BV v. Lorraine Tubes S.AS., Decision of 19 June 2009. gocrymHO  Ha:
http://cisgw3.law.pace.edu/cases/090619b1.html. V. Rechtbank van Koophandel, Hasselt (Belgium), Case
No. AR 1849/94, Vital Berry Marketing NV v. Dira-Frost NV, Decision of 2 May 1995, nocrynHo Ha:
http://www.unilex.info/case.cfm?pid=1&do=case&id=263&step=Abstract.

625 Ingeborg Schwenzer, Force Majeure and Hardship in International Sales Contracts, Victoria University of
Wellington Law Review, Volume 39, Number 4 (April 2009), ctp. 715.

%27 Bun. Court of Appeals (Oberlandesgericht) Hamburg, Case No. 1 U 167/95, Iron molybdenum case, Decision
of 28 February 1997, noctymHo Ha: http://cisgw3.law.pace.edu/cases/970228g1.html.

%28 Pako oBo Haueno Huje moceGHO mpeaBuljeHo y €. 79, cMaTpa ce OIIITHM HAYETIOM KOje ce IPUMErbyje Ha
cBe oapende Konsenuuje. Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell
(eds.), Commentary on the International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp.
573. map. 1.1; Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International
Review of Law and Economics, Volume 25, Issue 3 (September 2005), ctp. 419.
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U3PUYUTO peIlleHa y HOj, MpeMa OIIITUM HadyeauMma Ha Kojuma ce KoHBeHIHWja 3acHuBa
(KouBeniuja, wi. 7), 3ak/byuyjy 1a OM ce MOIJIa M3BECTH JY)KHOCT CTpaHa Jia MPeroBapajy y
Wby IIOHOBHOT YCIIOCTABJbalhba DABHOTEKE Y3ajaMHHX JHaBama.’>> MelyTuM, ako 0w
NPEroBOPH ,,[IPOIIATIN, TOCTaBJba CE MHUTAE J1a JTU Ou ce cTpaHe, npema KoHBeHIju, MOTJIe
o0paTHTH Cyly ca 3aXTeBOM 3a HU3MEHY WJIHM pacKul YroBopa 300T NPOMEEHEHHX
oxomuocti.”®® Usrnena na Ou ce TuMe KonBeniuja Beoma ,,pa3Bykia‘“, Mako MOXJa HE U
npesuime.®®! Unax, unsn ce peannjuM ga y KOHBEHLHjH He MOCTOjH ,,0CKOYHA HAcCKa“
JIOBOJbHA J1a OM ce cTBopmia Bpcra yHH(OpMHOCTH Kojy je KoHBeHIMja nu3ajHupaHa na
npousBene. Pagu ce o obmactu koja je cyBuie amopdHa ga OM ce cMarpalio Jia CTaBOBU
,,HEKOJIMKO TIPaBHUKA" MOTY CTBOPHTH OCHOBY 32 jeTHOOOpa3HO MpaBuiIo Koje he ydecHunu y

Mel)yHapoaHO] TPTOBUHH LIUPOM cBeta® GuTu 06asesnu ga ciene.’*

629 Bun. Peter Schlechtriem, y: Harry M. Flechtner (ed.), Transcript of a Workshop on the Sales Convention:
Leading CISG Scholars Discuss Contract Formation, Validity, Excuse for Hardship, Avoidance, Nachfrist,
Contract Interpretation, Parol Evidence, Analogical Application, and Much More, Journal of Law and
Commerce, Volume 18 (1998-1999), Issue 2, ctp. 236; CISG Advisory Council Opinion No. 7, Exemption
of Liability for Damages under Article 79 of the CISG, Rapporteur: Professor Alejandro M. Garro,
Columbia University School of Law, New York, N.Y., USA. Adopted by the CISG-AC at its 11" meeting
in Wuhan, People’s Republic of China, on 12 October 2007, Munuseme 3.2 u Komenrap 40; Catherine
Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of Law and
Economics, Volume 235, Issue 3 (September 2005), ctp. 418. Y. Ingeborg Schwenzer, Force Majeure and
Hardship in International Sales Contracts, Victoria University of Wellington Law Review, Volume 39,
Number 4 (April 2009), ctp. 723.

%0 Ha oBo MUTamke, MOCTABJEEHO Y OKBHPY paauoHmile mocsehene beukoj koHBeHIWMjH, Koja je onmpxkana 13.
HoBemOpa 1998. rogmuae Ha [IpaBHOM Qakynrery YuuBepsutera y [leHcunmBanmju, mpod. Llmextpum
(Schlechtriem) je najupe omroBopmo ja Mopa Ja Aa Ty TEMY jeJHOM OJf KaHAWAATA HA JOKTOPCKUM
CTyIMjaMa, a HaKOH JTIOKTOpCKe Te3e, HanajMo ce faa hemo Oosbe 3Hatu. [locie Tora je ycmenaumo cmex. Bua.
Peter Schlechtriem, y: Harry M. Flechtner (ed.), Transcript of a Workshop on the Sales Convention:
Leading CISG Scholars Discuss Contract Formation, Validity, Excuse for Hardship, Avoidance, Nachfrist,
Contract Interpretation, Parol Evidence, Analogical Application, and Much More, Journal of Law and
Commerce, Volume 18 (1998-1999), Issue 2, ctp. 235.

%31 Kao apryMeHT y MPHWIOT OBe TBpAKE HaBoau ce wi. 50. KonBennuje. CHIKEHE IICHE MPEICTaBIba IPaBHYaH
HHCTPYMEHT MOMONYy KOra ce IIOHOBO YCIOCTaBJha PABHOTEXKA y3ajaMHUX JaBama Koja je HapylleHa
HCTIOPYKOM HecaoOpa3He pobe. M3 oBor ommirer Hauyeaa MOTJIO OM ce U3BECTH MPABUIIO O U3MEHH yTOBOpA y
hardship curyanuju. Peter Schlechtriem, y: Harry M. Flechtner (ed.), Transcript of a Workshop on the
Sales Convention: Leading CISG Scholars Discuss Contract Formation, Validity, Excuse for Hardship,
Avoidance, Nachfrist, Contract Interpretation, Parol Evidence, Analogical Application, and Much More,
Journal of Law and Commerce, Volume 18 (1998-1999), Issue 2, ctp. 235.

632 TpenyTHO UMa 89 npkaBa yrOBOpHHILA.

633 John O. Honnold, y: Harry M. Flechtner (ed.), Transcript of a Workshop on the Sales Convention: Leading
CISG Scholars Discuss Contract Formation, Validity, Excuse for Hardship, Avoidance, Nachfrist, Contract
Interpretation, Parol Evidence, Analogical Application, and Much More, Journal of Law and Commerce,
Volume 18 (1998-1999), Issue 2, ctp. 236. u 237.
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2.2. CMeTH-a BaH 1y:KHHKOBe KOHTpOJIe

3a ocnoboheme 071 0OITOBOPHOCTH HUjE AOBOJHHO Ja CE€ YTBPIU IMOCTOjarbe CMETHE,
Beh cMeTHma Mopa OMTH U BaH KOHTPOJIC CTpaHe KOja HUje U3BPIIIIA HEKY O]l CBOjUX 00aBe3a
(beyond control of the non-performing party).®** Osum u3pasom, Koji ce 4ecTo KOPUCTH Y
OCIOBHHM YroBOpHMa,’® 1OJaTHO ce OOjeKTHBH3Yje OCHOB 3a 0CI060heme on
OJITOBOPHOCTH 3a HakHaay mTere y cucrtemy beuke xonBenuwuje. Ilomasu ce on Tora na
TY’)KHHK yBEK WMa, y Behoj wim Mam0] MepHu, KOHTPOJIY HaJ M3BpIICHEM CBOJUX oOaBe3a.
PaznukoBame u3Mel)y My)KHUKOBE cdepe yTHIaja U CHOJhAlIbUX CMETHH MOpa Ce BPIIMTH
TPBEHCTBEHO ¢ 003MPOM Ha YroBOpHY pacroneny pusuka.’® Ocum Tora, Mopajy 6utH y3ern
y 003up u o0WYaju Kao M Mpakca Kojy Ccy cTpaHe ycmocraBmie mel)y cobom. Jly>kHHMKOBa

637
nH(pOpMHUCAHOCT,

640

THUIIMYHA C(pepa pHU3HKa YKJ'by‘ly_]e OATOBOPHOCT 3a KBETOBY CTPYYHOCT,

638

. . 639
(¢uHaHCHjCKY CIOCOOHOCT, ~ OpraHu3allyjy W YIpaBjbalke MOCIOM, ~ HabaBKy pooe,

834y 300 je y mornemy ocmoGolerma ox ogroBopHoctd mpuxsahena, Takohe, 0GjeKTHBHA KOHLEIIHja, ATl y

BCHOJj Oa)k0j BapHjaHTH, JaKiie, IOBOJBHMjOj 33 NY)KHHKA, KOJOM CE HE 3aXTeBa JOKA3UBAIC ,,CIIOJBHOT
y3poKa“ Kao ycyioBa Sine qua non erzoneparuje aykHuKa. Jla 6u 610 ocnoboheH 0JrOBOPHOCTH 3a INTETY
JYKHHK MOpa J1a JOKaXe J]a HUje MOrao Jia UCIIYHU CBOjYy 00aBe3y, OJHOCHO J1a je 3aKaCHHO Ca UCITYHCHEM
obaBe3e 300T OKOJIHOCTH HACTAITNX MOCIIE 3aKJbydeha YTOBOPA KOje HUje MOTao CIPCUYHTH, OTKIOHUTH HITH
n36ehu (wr. 263).

Bun. Comments by Governments and international organizations on the draft convention on the international
sale of goods (A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March 1977), International Chamber of
Commerce, y: Yearbook of the United Nations Commission on International Trade Law, 1977, Volume
VIII, cp. 142. map. 52.

83 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1133. u
1134. map. 12.

637 . .
Yxipydyjyhn ncripaBHy nmponeHy NpaBHHX aclieKaTa yroBOpHHX oOaBesa. 'pemrka koja 61 ce TOM HPHIMKOM
HanpaBmiIa He MPeCTaBba CMETHY y cMuciy 4wi. 79. Konsenje.

635

538 OBo yKJbYYyje U HaOaBKy cTpaHe Bamyte. J[y)KHUK HOBUaHe oOaBe3e CHOCH pU3MK Jaa he JyroBaHd HU3HOC
ctuhu y mecto miuahama y poky. OH ce He Moxke OCio0OJUTH OJrOBOPHOCTH 300r TOra IITO je
(MHAHCHjCKM MOCPETHUK HPOIYCTHO Na M3BPIIM NPEHOC HOBYAHUX cpeacTaBa. Mehytum, To Ou Omio
Moryhe ako HaJor HHje peanu30BaH 300T JApKaBHHX Mepa, OCHM aKO OHE NPEACTaBJbajy CaHKLHje NPOTUB
Iy’XHHKa. Mlako MHCONBEHTHOCT He OM MOIyia OMTH M3rOBOp 3a KyIIa Jia He IUIaTH 1IeHY, jOII jeaH CKYII
npaBmiIa Morao OW ,.CTYNUTH Ha cueHy“. Hamme, oTBapame cTedaja Haj KyILEM MOTJO OW CIPEYUTH
mpoaaBIa na 1o0uje MyHy LeHy, 300T Yera je BaKHO YIrOBOPHUTH 3aJpKaBame IpaBa CBOjUHE Ha MPOJATOj
poOu cBe IOK Kymall He HCIUTATH LIEHY y MOTITYHOCTH. Y jeJTHOM CIy4ajy, HecriocoOHOCT miahama Moria 6u
UOaK MpeacTaBibaTH ocinobahajylly OKOJIHOCT, ako je y3poKOBaHa KOH(GHCKAIMjOM UMOBHHE HIIH JPYrOM
exsuBajienTHOM Mepom. Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship,
International Review of Law and Economics, Volume 25, Issue 3 (September 2005), ctp. 418. ¢u. 16.

639 Kama je mponasan u mpomssohau pobe, OH je CTPOrO OATOBOPAH 3a OHMIO KOjH HEZOCTATAK y H3Paji,
MIPOM3BO/IKBY WM YIIYTCTBY 3a ynotpedy pobe. Melhyrum, on Hehe Outn oarosopan ako je poOy M3pagro
WIN TIPOU3BEO y CKJIaJy ca TEXHWYKHM CTaHIapJuMa Koju cy OwiM ommrenpuxBaheHn m mpencraBibain
,JIoCIenmBy peu TexHosoruje (State-of-the-art) y Bpeme 3akibyuerma yropopa M IpOU3BOJIIGE, & KOjH CE
KacHHje ycJie]] pa3Boja HayKe TMOKaKy Kao HeoaroBapajyhw, T3B. pusuiy passoja (enr. development risks).
(Bua. Munena B. Bophesuh, O6um naxnaoe wmeme 3602 nogpede y2oeopa o mehynapoonoj npooaju pooe,
JOKTOpPCKa Jaucepranuja, YHHBep3uTeT y beorpamy — IlpaBHu daxynrer, beorpax, 2012, ctp. 153. V.
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41 . . .
»JTTUHE CMETHE™, T]. OKOJHOCTH KOJ€ UMajy MOPEKIIO

paJiibe ¥ IPOIYCTE BHEroBor 0cobuba,’
y ErOBOj IMYHOCTH, KA0 INTO Cy H3HEHAZHA OOJECT, CMPT WIH Ka3Ha 3aTBOpa. '’
IIpojaBueBOM pU3KKY HaGaBKe pobe OAroBapa Kymdes ,,pusuk kopucHoctu® (utility risk).%*
Kymai He Moke 0J0MTH J1a TIpey3Me UCIIOPYKY jep, 300T JIole eKOHOMCKE CUTYaIlHje, pooy
HE MOJKE MIPENPOIaTH WM TO HE MOXKE YUYMHUTH 10 KAJIKYJIHCAaHO] IeHu. Takole, oH HE MOxe
ca yCIexoM MPUTOBOPHUTH J1a HEMa BHIIIE HUKAKBE KOPUCTH OJ1 POOC HUTH Ja CYy Ha TPIKUIITY
cala JIOCTYIIHM MOJCpHHUju W OosbM mpom3Bomu. Wmak, y ciydajy MOTIYHOT ,,ClIOMa

644
TPXKUIITA KyTal MO)e OUTH 0cli000heH 01 0ITOBOPHOCTH.

Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on
the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1141.
map. 29) IlpomaBar; cTporo onarosapa 3a HecaoOpasHocT pobe M Kaaa je camo mocpemHuk. CympoTHO
MUIILJBEIHE, MPeMa KOME MPOJAaBall y TOM CIy4ajy He Ou OJroBapao 3a HEJOCTAaTKE Koje HUje Tpebdaso aa
AHTHITUIHpPA 300T MOY3IaHOCTH y CBOT UCMOpydrona (kaua ce poda TUPEKTHO UCTIOPYUYje KYIIILY) HITH KOje
HHUje MOrao OTKPHTH YOOHMYajeHHUM Mperjie oM poOe, MPOTHBpPEYH Hauely NpeMa KoMe IpojaBall Mopa
CHOCHTH pH3MK HabaBKe, Koje mpejcTasba ratio wi. 79. Kousennuje.

840 Tewmkohe y nmpuGaBibamy pobe ca KojuMa ce CyodyaBa MpoAasar 360T TOra IITO Ta je YCXOAHH UCIIOPYUHIIaLl
,,A3HeBepuo“ (Hmp. 36or yuemha y pamgHoMm cmopy — mrpajk win lock-out) magenno cy oGyxBahene
pHU3MKOM HaOaBKe. Y TaKBUM CIlly4ajeBUMa, poJiaBall OM MOrao OUTH OCJI000l)eH OJrOBOPHOCTH CaMO aKo
3aBHCH O] TOT' MOCEOHOT HUCIIOPYYHOI[a OMIIO 300T Tora IITO j& OH U3PUYUTO UMCHOBAH Y YrOBOPY HJIH 300T
TOra LITO HUje JOCTYIaH JIPYTy MU3BOp CHaO/IeBama. Y CYyNpOTHOM, CBE JIOK Ha TPXKHIITY ITOCTOjH 3aMEHCKA
poba, mpojaBal; Mopa HCUpPIETH CBe pasymHe MoryhHoctu na je HaOaBu, 6e3 003uMpa LITO TO 3axTeBa
3HATHE JI0JIaTHE TPOILIKOBE. AKO je To Moryhie camo y3 M3BEeCHO OJyiarame, MpoJaBily MOXKe OUTH 0100peH
JIOMIATHA POK aKo JOKake Aa je OMo crpedeH jaa obaBe3y HCIyHH Ha BpeMe 300Tr ,,HeNpeaBHI/bUBOT
noraljaja xoju Huje Morao aa xoutponuire. (Bux. Commentary on the Draft Convention on Contracts for
the International Sale of Goods, prepared by the Secretariat, 14 March 1979 (Document A/CONF.97/5),
Article 65, map. 9 mpumep 6511) Pusuk HaOaBKe je HAPOUUTO HM3PaKEH KOJ IMpOJaje TeHepHdKke poode.
Iponasarr Hehie 6uth 0ca000leH 011 OITOBOPHOCTH YaK HU Kaja CBE IITO UMa Of TAKBHX CTBAPH MPOIAIHE
ycliel OKOJTHOCTH 3a Koje OH He oarosapa (genera non pereunt). Aswm, kaga cy npeaMer obaBe3e CTBapu
oxpeleHe mo poay Koje ce uMajy y3etn u3 onpeheHe mace TMX crTBapu, mnpojaman ce ociobaha
OJIOBOPHOCTH Kaj mnpomajaHe mena ta maca (ex-stock wimm ex-batch oGasesa). Ako je Ta maca camo
JISTMMHAYHO TPOTiajia, IpoaBail je Ay:KaH Ja U3BpIIM Pro rata mcropyke KymimMa ca KojuMa je yTOBOPHO
npoJajy pobe u3 Te 3amxe, OJJHOCHO CepHje Mpou3BoAme. M3y3eTHO, 030MIbHU €KOHOMCKH Pa3jio3n MOTY
OTpaBAaTH U Apyradujy pacnonery. Bua. 3a npaso CAJ] JeaHooOpa3Hu TproBadku 3akoHUK § 2 — 615(0)
(ITpomaBair Moe 1O CBOM U300pPY YKJbYUYTH M PEIOBHE KYIIIIE KOjH TaJla HUCY OWIIM Ca UM Y YTOBOPHOM
OJTHOCY aKO je TaKBa aJloKallyja MOIITeHa U pa3yMHa.).

841 Jly’HHK ce He MOXe 0CT0G0IUTH OATOBOPHOCTH 10Ka3yjyhil 1a je CelleKIljy i Haa30p HaJ HHMa BPIIHO Ca
JY’KHOM Ta)KEOM, HUTH JIa je 10 HeU3BpLICHa JIONUI0 300T YHIEHHUIIE J1a je 0c00Jbe MOCTYIANO0 CYIPOTHO
IErOBUM YIYTCTBUMA, YUMHIIO KPUBHUYHO JEJI0 WM Jla YOIIITe HHje OWIo pacropeheHO Ha HCIYHCHY
yroBopa. OBO BaKH U y CiIy4ajy caboTaxe 0] CTpaHe Jy>KHHUKOBOT 0c00Jba.

Bupa. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1138-1141.

%3 Bun. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1143. map. 34.

%44 Bun. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1143. nap. 34.
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2.3. ,HenmpenBua/buBOCT*, HEU30E:KHOCT U HECABJIATUBOCT CMETH:€

Uak m kama je cMeTma Ouila BaH KOHTpOJIe Oy)KHHMKA, OH he oarosaparm 300r
HEHCIYBCEbA aKO je 00 eea Oulo pazymHo ouekusamu’™ da y epeme sakmyuera y2o6opa
cMemiby yame y 003up uiu 0a uzdecHe uiu casiada maxey CMemry Ul FeHe nocieouye
(kyMynaTuBHO mpomnucanu yciou). Omryayjyhe je, makie, ga jqu Ou pasyMHO JIMIIE HUCTUX
CBOjCTaBa Kao MYXXKHHK M Y HCTUM OKOJIHOCTHMA y BpeMe 3akJbydcta yrosopa (in the shoes of
the promisor) cmermy y3eino y 003up wim O M30€riao WM CaBjiIagalio TaKBYy CMETHY HJIH
eHe rociennue (Tect pasymuor muua)®*®.*’ [omasu ce ox Tora ga cy CIpaHe y yroBopy o
MelyHapoaHOj Tpojaju pobe ,npodecuonanm. On BHUX ce O4YeKyje Ja aHaIu3upajy
TPKUIITE, CUTYANH]y Y 36MJBH (3eMJbaMa) Y K0joj ce poda MpOM3BOAM, UCIIOPYUY]je, KPO3 KOjy
Ce MPEBO3M, U TAKO JIaJbe 3a CBAKH KOpAK y M3BPIICHY yroBopa. AKO je Of Jy)KHUKA OHIIO
Pa3yMHO OYEKHMBATH 13 y BpEMe 3aK/bydea YroBOpa CMeTiy y3Me y 063up,’® omma ce

. 4
cMaTpa Ja je yroBapameM Oe3pesepBHE 00aBe3e IpEy3eo PU3HK 13 CMETHa HACTYIH. "

%% Cepxa npaBa, y cuTyanmju y kojoj crpare ex hypothesi mucy uspasuie cBojy Hamepy, TpeGa ynpaBo ga Gyze
MPU3HABAE JICjCTBA Pa3yMHUM OdYeKHBambuMa. [Ipu ToMe Mopajy ce y3eTh y O03Up YCIOBH YroBODa,
KOHTEKCT Yy KOME je yroBOp 3ak/bydeH W TProBadka Ipakca y JoTH4HO] obOmactu. Bua. Barry Nicholas,
Impracticability and Impossibility in the U. N. Convention on Contracts for the International Sale of Goods,
y: Nina M. Galston & Hans Smit (eds.), International Sales: The United Nations Convention on Contracts
for  the International Sale of Goods, Matthew Bender, 1984, nmocrymHO  Ha:
https://www.cisg.law.pace.edu/cisg/biblio/nicholasl.html, ctp. 5-8.

%% PedepentHo je, makie, IHIE Koje HUje HH ,,0KOPENH MECHMICTA®, KOjH ,,ipeaBulja® cBe BpcTe Katactpoda,
HUTH ,,0/ITyYHH ONTUMHKCTA™, KOjU HE aHTUIMIIUpa HU HajMamy Hecpehy. Denis Tallon, Article 79, y:
Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on the International Sales Law: The
1980 Vienna Sales Convention, Milan, 1987, ctp. 580-581. map. 2.6.3.

7 Tpema wr. 74. cr. 1. JemHooGpasHOr 3akoHa o MeljyHapomHOj Tpojaji GWIO je MOTpeOHO 1a je 10
HEU3BpIICHa JOIUIO 300T OKOJHOCTH KOje, npemMda HaMepu CmpaHa Y2080PHUYA Yy 6peMe 3AaK/bYHersd
yeogopa, CTpaHa Koja HHUje U3BPIIMIA HEKY O] CBOjux obOaBe3a HHje Omiia Iy>KHa HH Ja y3Me y 003up, HU J1a
n30erHe WM CaBNANA; ¥ HeOOCMAmKY HAMepe CMpPAaHa yeo8opHuyd, mpeba ucnumamu Koje 6u Hamepe
PeO00BHO UMANA PA3YMHA JUYA UCTIUX C8OjCMABA KA0 Ou ce Hauia y uoeHmuyHoj cumyayuju. YuHu ce na
OBa ofipe/i0a MpeacTaB/ba KOMIpoMuc. Moska je oHa Ouna HajOoosbe IITO Ce MOIJIO MOCTHNH, aiu ako Ou ce
JIOCJIOBHO CXBaTWJIa, MOTY HAacTaTH Telkohe, jep pa3yMHHU MPOAABAll U pa3yMHHU KyIiall Y4eCTO UMajy CaCBHM
Jpyraduje Hamepe. 30or Tora je ¢opmynanuja npuxsahena y beukoj xoHBeHuuju Oosba. Bua. Texts of
comments and proposals by representatives on articles 71 to 101 of ULIS (A/CN.9/87, Annex Il1), Article
74: Comments and proposals by the representative of the United Kingdom, incorporating observations by
the representative of Ghana, y: Yearbook of the United Nations Commission on International Trade Law,
1974, Volume V, ctp. 66. map. 2(11).

4 . .
648 33 pasnuky o wi. 79. Kousennwyje, 4. 263. 300 u3pu4mTO CE HE 3aXTEBA ,,HEMPEBUABHUBOCT  CMETHE KOja
j€ Ay>)KHUKa OMeJla y U3BpIICHY.

649 HckycTBO mOKa3yje Aa, HAPOUYMUTO KOJ AYTOPOYHHUX yroBopa, (IyKTyauuje IeHa, YaKk M Harjle W 3HadajHe,
HHUCY H3y3eTHE, HuTH, a fortiori, ,HenpeaBumspuBe*. OcuM Tora, o mpodecHoHansana Koju Mociyjy Ha
MteYHapO)IHOM TPKULLTY oquyje CC J1a YroBOopoM MpeABHUAC OI'PAaHUYCHEC CBOjC OATOBOPHOCTHU WA
MEXaHH3aM 3a U3MEHY CBOjUX 00aBe3a 3a CiIydaj MPOMEHEHUX OKOJHOCTH. Y CYHNpOTHOM, Tpeba Ja cHoce
pusuk memsspmewa. Bun. Appellate Court of Colmar (Cour d'appel Colmar), Case No. 1 A 199800359,
Société Romay AG v. SARL Behr France, Decision of 12 June 2001, pmoctymHO Ha:
http://cisgw3.law.pace.edu/cases/010612f1.htmll; Supreme Court of France (Cour de cassation), Appeal
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Mucnu ce Ha KOHKPETHY CMETHY, a He YONIITEeHO Ha BPCTY CMeTHke. Takohe,
LTIPEABHIUBIHBOCT® CE OJHOCH HE CAMO HA CMETEbY Per e, Beh u Ha BpeMe meHOr HacTaHKa. >
Kako ce pamu o ,,ommTeM TEKCTy™, OMIIO je TEIIKO MPYKUTH BHILE JieTasba, 1a he KoHauHy
OlleHy JaTh CyL. >t

Bbe3 o63mpa miro je cMeTma Ouna ,,HelpeaBuIJbUBa™, TyKHUK Hehe Outu ocinoboleH
0]l OJTOBOPHOCTH aKO je MPEBa3MWIaXKEHE CMETHE WINM HBEHUX Tocieauna omno u moryhe u
pa3yMHO 3a mera. HeMUHOBHOCT ce, JaKiie, OJHOCH KaKo Ha caMy CMETHY, TaKO U Ha HhCHE
nocienuie. J[y>)KHUK Hajripe Mopa Mpeay3eTd Mepe Kako Om m30erao cMeTwmy Koja je ,,Ha
oMoy, A aKo je CMeTHa HACTYINJIa, MOpa MPEay3eTH HEOIMXO0IHE KOpaKe Kako OU MITO Tpe
HEYTPaINCa0 CMETHY, OAHOCHO HheHe nocienune. Ox qTyKHHKa ce TaK He MOXKE OYEKHBATH
Jla Tpeny3Me U OHE Mepe Kojuma OM ce CMETHa, OJHOCHO HEHE IMOCIEAUIe, Majga MOTJe
n30chu wim caBnagatu, ako OM TO y JaTHM OKOJHOCTUMA 3HAUWIIO TPEKOpAYCHE KPajHbe

,rpaunre xpree” (limit of sacrifice).®

VY ToM cMmucity, 3aXTeBU y Mel)yHapOIHOj TProBUHH
cy Beoma crporu. Ilo mpaBuity, o Ty)KHHKA C€ MOXE OYEKMBATH J1a M30eTHE WM caBjaja
CMETHY WIH BEeHE MOCIIeUIe Kako 01 U3BPILKO 00aBe3y y CBeMYy KaKo OHa rjlacH 4ak v Kaja
TO MOJIpa3yMeBa 3HATHO MoBehame TPOIIKOBA, Ma Yak U I'yOUTKE Y KOHKPETHO] TPAHCAKIIH]H.
OBuM ce oJpakaBa TMOJUTUKA yCBajama oapende o ociobohemy o1 OArOBOPHOCTH IMpemMa

KO0jOj MY)KHHK HE MO’KE J1a 4eka forahaj KkojuMm OM KacHHj€ OINpaBla0 HEU3BPIICHE HEKE O]1

. 653 :
CBOJUX obaBe3a. Hpnpona 1 o0uM Haropa KOJ€ OH MOpa YJIOXUTHU, OIICT, IPBECHCTBCHO CC

No. Y 01-15.964, Judgement No. 1136 FS-P of 30 June 2004, Société Romay AG v. SARL Behr France,
nocrynHo Ha: http://cisgw3.law.pace.edu/cases/040630f1.html.

%50 Tako mmp. mako ce ouexmBano 3arBapame CyeIKor KaHala y BUIIE HIH Marmbe JaieKoj 6ymyhuoctn, crpana
MOKe OUTH ociio00l)eHa 01 OTOBOPHOCTH 300T HEH3BPIICHA aKO HUjEe OMIO PasyMHO NpeiBumeTH naa he
OHO YCJIE[IUTH TOKOM Tpajama KOHKpeTHor yrosopa. Denis Tallon, Article 79, y: Cesare Massimo Bianca,
Michael Joachim Bonnell (eds.), Commentary on the International Sales Law: The 1980 Vienna Sales
Convention, Milan, 1987, ctp. 581. map. 2.6.3.

Bun o Tome auckycujy BoljeHy 0 amaHaMaHy Koju je Ha CT. 1. wi. 65. Haupra KoneeHnuje YjeaumeHnx
HalMja o yroBopuma o MeljyHapoaHoj mpomaju  pobe moaHena  meneranuja  Hopserike
(AJCONF.97/C.1/L.191/Rev.1). Summary Records of the First Committee, 27" meeting
(AJCONF.97/C.1/SR.27), Article 65 paragraph 1, map. 14-20, y: United Nations, United Nations
Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official
Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings
of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 378.

Bupa. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1136. nap. 15.

%53 Commentary on the draft Convention on the International Sale of Goods (A/CN.9/116, annex 11, 17 March
1976), Commentary on article 50, y: Yearbook of the United Nations Commission on International Trade
Law, 1976, Volume VII, crp. 130. map. 7; Commentary on the Draft Convention on Contracts for the
International Sale of Goods, prepared by the Secretariat, 14 March 1979 (Document A/CONF.97/5), Article
65, map. 7.

651
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yTBphyjy ¢ 063MpOM Ha YrOBOPHY pacrmojeny pusuka.’ Ako crpaHa Koja je 6uia myxHa 1a
npeBasul)e CMETHY TO YUYMHU MPYKABEM 3aMEHE UCTTYEHha Koja je ¢ 003MpoM Ha OKOJTHOCTH
cllydaja KOMEpIMjalHO pa3yMHa, JIpyra CTpaHa HE MOXe pacKHHyTH yroBop. OHa Moxxe
OJOUTH 3aMEHY HCIyHCHha CaMO ako je TOJIMKO MamKaBa y mopehemy ca yroBOPeHUM
HCTYE-CHEM 1A TIPECTaBIba OMTHY TOBpexy yroBopa.”> C mpyre cTpaHe, YHE-CHHIA Ja je
MOBepHUJyIal 3aXTeBA0 3aMEHy HUCHymema y3ehe ce y o03up mpu yrBphuBamy ma nm je

O3HaueHa alTepHATHUBA OWIIa KOMEPIUjaTHO pa3yMHa.
2.4. Y3pouHa Be3a

Ocnoboheme ol OArOBOPHOCTH je Moryhe caMo ako je CMeTmha Koja HCIyHhaBa
HABGICHE YCIOBE jEAMHM paslior 300r KOra IyKHHK HHUje H3BPIIMO CBOjy 00aBesy.’>
VYKOIIMKO je 0 HEU3BpIlCHa JOILIO0 Y3 CaJIejCTBO CMETHE M MPOITYCTa TY)KHUKA, OH he OuTH
NyXaH Ja HaJOKHaJW IITETy, HIp., aKo je poba YHUINTEHa Yy H3HECHAIHO] MPUPOJIHO]
katactpodu 300r Heoarosapajyher makoBama. MehyTum, ako IyKHUK JOKaxe na Ou poda
nporajia ¥ Ja jy je OH Ba/baHO yIaKoBao, HEIOCTAlld Yy IMaKOBamy CE HE MOTY cMarparu
UCTOBPEMEHUM y3pOoKoM (Concurrent cause) Hewchnymema. VcTo Baxku W Kaja je 1o
HEU3BplIeHa A0UUI0 300r KomMOuHanMje Buiie gorahaja ox kojux je Oapem jemaH Ouo

;
6 JyXHuK onarosapa M Kaga HEMOT'YhHOCT

pPa3syMHO ,,IPEIBUAJBUBS WIM OTKIIOHUB.
UCIYHCHA HACTYIIHU T0CIIE HBErOBOT J10JIACKA y JOLbY aKO CMETHA HE OM HEraTUBHO yTHULAJIA

J1a je OH CBOjy 00aBe3y U3BPIINO Ha BPEME.

%4 Bu. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary

on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1135. map. 15.

655 Commentary on the draft Convention on the International Sale of Goods (A/CN.9/116, annex I, 17 March
1976), Commentary on article 50, y: Yearbook of the United Nations Commission on International Trade
Law, 1976, Volume VII, ctp. 130. map. 8; Commentary on the Draft Convention on Contracts for the
International Sale of Goods, prepared by the Secretariat, 14 March 1979 (Document A/CONF.97/5),
Komenrap y3 . 65, map. 8. Ym. Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim
Bonnell (eds.), Commentary on the International Sales Law: The 1980 Vienna Sales Convention, Milan,
1987, ctp. 582. map. 2.6.5. u ctp. 587. map. 2.8.

%% Bux. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1136. map. 16.

%7 Bux. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1136. nap. 16.
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3. OaroBopHoct 3a Tpeha nuna

AKO je HeM3BpIICHE je/IHe CTpaHe MOCIIENIA HeM3BpIea Hekor Tpehier mmma’™® koje
je Ta cTpaHa aHTa)koBaja Ja W3BPIIA YroBOp y UEIWHU WM JEIMMHUYHO, Ta CTpaHa ce
ociobaha oaroBopHocTH camo: a) ako Ou Owia ociaoOoheHa Ha OCHOBY IIpaBWja O
ocnobohemy 011 0OArOBOpHOCTH; 1 0) ako O JHIIE KOje je OHA aHTa)xxoBajia OMI0 0cio00heHo
KaJ O6u ce oapende o ocnobohemy o1 oArOBOpHOCTH MpUMEHMIIE Ha mera (KonBeHnuja, .
79. cr. 2).659 Hcropujat onpende mokasyje na je Hamepa Omia Ja ce MmojMoM ,,rpehe mure’

oOyxBaTe camMoO JHIla KOja HACTylajy HE3aBHCHO, a HE€ W OHAa 4YHjU paJl OpraHusyje,

%8 peu , momgyrosapau“ (subcontractor), xoja je mpBo6uTHO KopHihieHa y HAUPTY Koju je mpunpemia Paxna
rpyna 3a mel)yHapoaHy mpomajy pobe, je 3aMmermeHa u3pasom ,.rpehe e (third person), 3aro wiro je,
mpema obpaznoxkerry UNCITRAL-a, y HekiM mpaBHAM CHCTEMHMa HEIO3HATa, IOK Ce Y APYTrUMa BOMe
MPBEHCTBEHO ymyliyje Ha paBHe OJIHOCE y KOHTEKCTY yroBopa o rpahjemy. Bua. John O. Honnold, Uniform
Law for International Sales under the 1980 United Nations Convention, Deventer/Netherlands, 1982, ctp.
440. Bua. Takohe Progress report of the Working Group on the International Sale of Goods on the work of
its fifth session (Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974), Text of article 74
provisionally adopted by Drafting Party V para. 2, y: Yearbook of the United Nations Commission on
International Trade Law, 1974, Volume V, ctp. 40; Revised text of the Uniform Law on the International
Sale of Goods as approved or deferred for further consideration by the Working Group, on the International
Sale of Goods at its first five sessions (A/CN.9/87, Annex 1), Article 76 (previously 74) para. 2 —
Alternative A, y: Yearbook of the United Nations Commission on International Trade Law, 1974, Volume
V, ctp. 58; Report of the Working Group on the International Sale of Goods on the work of its sixth session
(New York, 27 January — 7 February 1975) (A/CN.9/100), Pending questions, Article 76 para. 2 —
Alternative A and C, The text of article 76 as adopted by the Working Group para. 2, y: Yearbook of the
United Nations Commission on International Trade Law, 1975, Volume VI, ctp. 60. u ctp. 61. map. 105;
Revised text of the Convention on the International Sale of Goods as approved or deferred for further
consideration by the Working Group on the International Sale of Goods at its first six sessions
(AJ/CN.9/100, Annex I, 18 February 1975), Article 50 (Article 76) para. 2, y: Yearbook of the United
Nations Commission on International Trade Law, 1975, Volume VI, crp. 68; Draft Convention on the
International Sale of Goods as adopted by the Working Group on the International Sale of Goods
(AJCN.9/116, annex I, 17 March 1976), Article 50 para. 2, y: Yearbook of the United Nations Commission
on International Trade Law, 1976, Volume VII, ctp. 94. Y. Report of the United Nations Commission on
International Trade Law on the work of its tenth session (Vienna, 23 May — 17 June 1977) (A/32/17,
Official Records of the General Assembly, Thirty-second Session, Supplement No. 17), Draft Convention
on the International Sale of Goods as approved by the United Nations Commission on International Trade
Law, Article 51 para. 2, y: Yearbook of the United Nations Commission on International Trade Law, 1977,
Volume VIII, ctp. 19; Report of the United Nations Commission on International Trade Law on the work of
its eleventh session (New York, 30 May — 16 June 1978) (A/33/17, Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17), Draft Convention on Contracts for the International
Sale of Goods as approved by the United Nations Commission on International Trade Law, Article 65 para.
2, y: Yearbook of the United Nations Commission on International Trade Law, 1978, Volume IX, ctp. 20.

%9 OBo je HoBa ozpenda, momrTo JenHooOpa3Hu 3aKOH O MeljyHapOIHO] MPO/IajH HUje CaapKao CIMIHO MPABHIIO.
Ona je mpejcraBibana oAroBop Ha cBe Behu pas3oj momyrosapama. (Bua. Denis Tallon, Article 79, y:
Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on the International Sales Law: The
1980 Vienna Sales Convention, Milan, 1987, ctp. 584. nap. 2.7) IlpuMemyje ce 6e3 003upa aa i tpehe
JUIE y4ecTByje y cropy m3Mmeljy mponaBma W Kynma (M mpema ToMe jJa Ju 3axTeBa oclioboheme of
OJITOBOPHOCTH) U Jia Jiu je obaBe3a Tpeher ymma ypehena Kousenmmjom. Bua. United Nations Commission
on International Trade Law, UNCITRAL Digest of Case Law on the United Nations Convention on
Contracts for the International Sale of Goods, 2016 Edition, New York, 2016, moctymHO Ha:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cisg_digest_2016.pdf,
10.08.2018, ctp. 378. map. 21.
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KOOPAMHHPA HIIM Ham3upe AyKHAK.'" VY HHTamby Cy DaKiIe JMIa Koja HHCY camo (H3HUKH
0JIBOj€HA WJIM PA3IMYUTA O JTUIA KOje UX j& aHTaK0BaJo, Beh 1 eKOHOMCKH ¥ (PYHKIIMOHATHO
HE3aBUCHA, M3BaH IHCHE OPraHM3alMOHE CTPYKType, cepe KOHTPOJIE WIH OATOBOPHOCTH.
OcuM TyKHHKOBOT 0c06Jba,°®! TpehnM mueM ce He cMaTpajy HE CaMOCTAIHH TIPELY3eTHHLI
KOjU Cy, Kaja MpyXxajy CBOje yCcayre, y OpraHu3aliOHOM CMHUCTY mojpeheHn Ty XKHHUKY (HIIP.

oGe3behiBame qu3anune ca pyKoBaoleM 3a yrosap pobe).’®?

Tpehe nune moxe OUTH HIIp.
0aHKa ca KOjOM Kymall 3aKJbydyje YroBOp O OTBapamy IOKYMEHTApPHOT aKpeIWTHBA HIIU
NPUBPEIHO JPYIITBO KOje MPOJIaBall aHTaXyje paay MPOU3BOIHE JIeNia 32 MAIIUHY KOjy Tpeda
U3pAJNTH TIpeMa crieln(UKamju Kojy je U3BpIINo Kymail. Pa3znukoBame n3Mely He3aBUCHOT
tpeher nuna, y cmuciy cr. 2. wi. 79. KonBeHuuje, 1 Jmna Koja caMo ,,[IOMaxy TyKHUKY y
U3BpIICHYy o0aBe3e, a 3a Koje IYy)KHHK OJroBapa y ckiany ca cr. 1. wi. 79. KonBenmwje,
Hajuemrhe U HUje OJ MPAKTUYHOT 3Ha4yaja, ¢ 003UPOM J]a CTETIeH OJArOBOPHOCTHU 3a Tpeha nmuna
HIje HIDKI Hero 3a CONCTBEHH IIEPCOHAJ, I1a HE MOYXe JOBECTH 0 3I0ynoTpede y mpakci.®®
[ItaBuIie, Kako je TEpeT JAOKa3uBama JBOCTPYK (wi. 79. cT. 1. ocTaje KOHTpOIHA o1penda),
OATrOBOPHOCT MOYXe OHUTH 1 cTpoka.’®

AHT2)XOBame 32 U3BPILICHE YTOBOPA Y LEIUHU WIK ASTUMHYHO 32 oTpede wi. 79. cT.
2. KonBeHnnyje noapasymeBa na je tpehe nmie ,,m03BaHO HAKOH 3aKJbydema yroropa. Huje

OWTHO Ja JIU je ’EerOBO aHTaXKOBamke OMII0O HEM30EKHO, 3aTO IITO Ce, HIIp., Tpehe mite Hana3u

860 C1SG Advisory Council Opinion No. 7, Exemption of Liability for Damages under Article 79 of the CISG,
Rapporteur: Professor Alejandro M. Garro, Columbia University School of Law, New York, N.Y., USA.
Adopted by the CISG-AC at its 11™ meeting in Wuhan, People’s Republic of China, on 12 October 2007,
Munusere 2.2 u 2.3. u Komenrapu 17-19.

%61 3a pasmuKy 01 LyKHHKOBOT 0CO6Iba, 0COBIbE MOBEPHOLA MOXKe ce cMarpaTn Tpehim mumem. Bua. Ingeborg
Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the UN
Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1144. nap.
36.

%2 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1144.
nap. 35.

%3 Munena B. Bophesuh, Obum naxnade wmeme 3602 nospede yzosopa o melynapoonoj npodaju pobe,

JIOKTOpCKa aucepranuja, Y Husep3uteT y beorpany — I[Ipasuu dakynret, beorpan, 2012, crp. 150. ¢u. 417.

864 Buy. CISG Advisory Council Opinion No. 7, Exemption of Liability for Damages under Article 79 of the

CISG, Rapporteur: Professor Alejandro M. Garro, Columbia University School of Law, New York, N.Y.,
USA. Adopted by the CISG-AC at its 11" meeting in Wuhan, People’s Republic of China, on 12 October
2007, KomenTap 16. u 20; Peter Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for
the International Sale of Goods, Vienna, 1986, ctp. 104; Mr. Vinding Kruse (Denmark), Mr. Rognlien
(Norway), Summary Records of the First Committee, 27" meeting (A/CONF.97/C.1/SR.27), Article 65
paragraph 2, map. 35. u 45, y: United Nations, United Nations Conference on Contracts for the International
Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the Conference and
Summary Records of the Plenary Meetings and of the Meetings of the Main Committees, A/CONF.97/19,
New York, 1991, ctp. 380.
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y MOHOIIOJICKOM M0J10kajy. Onpenda ce He 3acHMBA HA MJIEjU Ja AY>KHUK Tpeda J1a oAronapa
3a u30op tpeher nuia, Beh MMa 3a Wb /a CIpedd MOAETY HCIYHEHa Y HEroBy KOPHCT.
ITaBume, wi. 79. ct. 2. ce mpuMemYje U KaJia je ToBEepiIal] HAMETHYO aHTaoBamwe Tpeher
JUIA WM Ta je TI0JICTaKao CBOJUM I/IHCprKHI/IjaMa.665 VY mpakcu moBepuonu yecto oapehyjy
auIe ca KojuM he My)KHHMK 3aKJbY4WUTH MOJYrOBOp, HIIP. JIOKAIHY KOMIaHujy. Mako y Tom
CIIy4ajy Oy>KHUK HUje n3abpao ,,rpehe nuie’, oH ra je mpuxBaTHO Kao JEO Mocia U OHO Ce
HAJIA3HMIIO IO HeroBoM TexHWdkoM KorTporoM.®® Meljyrum, mox oapehennM ycnoBuMa,
nmoBepwiiall ce unak Hehe Mohm Mmo3BaTH Ha HEW3BpIICHE YroBopa Koje je m3a3Bajio Tpehe
mnre.®®” JlyxHuK He 0aroBapa, Ia IpeMa TOME HEe MOpa HH Ja JOKa3yje Ja Cy HCITYIbeHH
YCIIOBU 3a oclioOoheme o1 0rOBOPHOCTH, 3a Tpehe nmie Koje Jenyje y Iuby H3BpIICHA
yroBOpa, alli HEe UCITYHaBa OWJIO KOjy OJ1 lberoBUX 00aBe3a.

Oppende un. 79. cr. 2. KouBeHlMje HE OJHOCE Ce€ HaA HCIOpydHolna poode,
MOJIYIIPOM3BO/Ia WIIM CUPOBHHA, jep C€ MO MpPaBWIIy cMarTpa Jia je OATOBOPHOCT MpOJaBIa 3a
ucrnopyuuoiia ooyxpahena pusukom HabaBpke. CynpoTaH 3aKJby4aK MOKe OUTH OMpPaBIaH aKo
je HIp. ucrmopydwial, 300r CBOI' MOHOIOJICKOT TIOJOXaja, JeIUHH JOCTYIaH W3BOP
cHablieBama, Koje je MPEKMHYTO 300T CMETHE KOja HCIyHhaBa MpPOMHCAHE chloBe.668 Ha
JTUTUIOMAaTCKO] KoH(pepeHuju y beay 0mino je mpenmora na ce mopes tpeher auma u3puauTo
HaBeJy HCIOpYyYWIAll CTpPaHEe Koja HHUje U3BpIIMIA HEKY OJ CBOjUX o0aBe3a W IheH

669 : :
peBo3uJiall, ajid Cy OHU ITOBYYCHHU. I/ICTaKHy'TO Jje naa ou ce H3jCAHaAYaBakbCM UCTIOPpYUYHOLa

%5 Bun. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1144. n 1145. nap. 37.

%6 Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on the
International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 585. map. 2.7.1.

%7 By, Kousenmja, wir. 80. [ToTpe6HO je y CBAKOM KOHKPETHOM CIIydajy YTBPIHUTH Ja JIH je OJf JIy’KHHKA GHI0
pa3syMHO OYEKHMBATH, C 0O3MPOM Ha HEroBY CTPYYHOCT M CTPYYHOCT MOBEPHOLA, Jla pa3MOTpU A00ujeHa
ymnytcTBa. Buj. Bumie o tome Ingeborg Schwenzer, Article 80, y: Ingeborg Schwenzer (ed.), Schlechtriem
& Schwenzer Commentary on the UN Convention on the International Sale of Goods (CISG), Fourth
Edition, New York, 2016, ctp. 1158. map. 5.

%8 Bux. Ingeborg Schwenzer, Article 80, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1145. map. 38.

%9 Bun. amanamane koje cy Ha cr. 2. 4. 65. Haupra Kousenuuje o yroBopuMa o MeljyHaposj mpoaaju po6e
noanene Jlancka (A/CONF.97/C.1/L.186), ®uncka (A/CONF.97/C.1/L.190) u Hemauka Jlemokpatcka
Peny6nuka (A/CONF.97/C.1/L.217). Report of the First Committee, 7 April 1980 (A/CONF.97/11), y:
United Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10
March — 11 April 1980, Official Records, Documents of the Conference and Summary Records of the
Plenary Meetings and of the Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 134.
u 135. Bun takohe Analysis of comments and proposals by Governments and international organizations on
the draft Convention on Contracts for the International Sale of Goods, and on draft provisions concerning
implementation, reservations and other final clauses, Prepared by the Secretary-General, 21 February 1980
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ca Tpehum nmieMm oapenda y4YuMHHIA TPEIIUPOKOM, ca TEHACHIMJOM Ja MpojaBall Oyne
ocio00heH o1 OArOBOPHOCTH Yy MEpH Koja OW MOTja, HApOYHTO MMajyhu y BHUIY TaJallmby
KpH3y y HCIopyiu HadTe, Ha Kpajy [apalnd30BaTH CBETCKY ekoHomujy.”’° Ilopex Tora,
cMaTpaHo je 1a je peu mcropyumaail (Supplier) kpajie aABocMucieHa, 300r yera OU CyIOBH

MMaJTH BeJTHKE MoTemkohe mpy yrBphjiBamy meHor 3Hauema.’

4. ly’;kHOCT 00aBelITaBamka

CrtpaHa Koja HHMje M3BpPIIMJIA CBOjy 00aBe3y MyXHa je Ja 00aBecTH APYTY CTpaHy O

CMETHU M YTHUIA]y CMETHE Ha HEeHYy MOryhHOCT Ja W3BpIIU 063B€3y.672 Obage3a

(AJCONF.97/9), Article 65, map. 3, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 80.

870 Mr. Michida (Rapporteur), Summary Records of the First Committee, 27" meeting (A/CONF.97/C.1/SR.27),
Article 65 paragraph 2, map. 24, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 379.

1 Mr. Ziegel (Canada), Summary Records of the First Committee, 27" meeting (A/CONF.97/C.1/SR.27),
Article 65 paragraph 2, map. 28, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 379.

872 Konpenuuja, wi. 79. cr. 4, npea pedennua. Mako cimuHa oapenda Huje GHia cajpxkaHa y JeqHooGpasHOM
3aKoHy 0 MeljyHapoaHoj mpoaaju, Moxe ce pelin 1a ce oHa mopa3ymMeBaia Ha OCHOBY Hadesjia CaBECHOCTH U
MOIITEeHa. Y CBAaKOM CIIydajy, OHa je y CKiaay ca Mel)yHapoJHOM YroBOPHOM IIPAaKCOM M YECTO je
perynucana moceOHoM Kiay3ysoMm. Hopseriika je, umnak, mpeyioxkuia Ia e U3PUUMTO MPEIBUIN 1a CTpaHa
Koja xemu nma Oynme ocimoOoleHa o ONTOBOPHOCTH 3a HEHM3BpIICHE Tpeda na 00aBecTH IpYyry CTpaHy O
cMeTHH, nHade he OMTH Ay)XKHA Ja HAKHAAW IITETY KOjy je Apyra cTpaHa mperprena 300T Tora mTo HHje
6narospemeno obasemreHa. Bua. Replies and studies by States concerning the Hague Conventions of 1964
(AJCN.9/11, 26 November 1968), ctp. 26. Bua. takohe Progress report of the Working Group on the
International Sale of Goods on the work of its fifth session (Geneva, 21 January — 1 February) (A/CN.9/87,
14 March 1974), y: Yearbook of the United Nations Commission on International Trade Law, 1974,
Volume V, ctp. 39. nap. 111; PeBuaupanu ui. 74. ct. 4. JenHooOpa3Hor 3akoHa 0 MeljyHapo1HOj mpoaju
KOjH je IPUBPEMEHO YCBOjUIIO TeJTo 3a u3paay Harprta (Drafting Party V), koje je ocroBana Pajgna rpyma 3a
MeljyHapoHy mpojajy pobe, U CT. 3. alTepHATHBHOI MpEJIora KOjd je MOJHEO IocMarpad y TOM Teily
(nmpencraBuuk Hopsemike) y: Progress report of the Working Group on the International Sale of Goods on
the work of its fifth session (Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974), y: Yearbook
of the United Nations Commission on International Trade Law, 1974, Volume V, ctp. 40; Revised text of
the Uniform Law on the International Sale of Goods as approved or deferred for further consideration by
the Working Group on the International Sale of Goods at its first five sessions (A/CN.9/87, Annex I),
Article 76 (previously 74) par. 4 — Alternative A u Article 76 (previously 74) par. 3 — Alternative B, y:
Yearbook of the United Nations Commission on International Trade Law, 1974, Volume V, ctp. 58; Report
of the Working Group on the International Sale of Goods on the work of its sixth session (New York, 27
January — 7 February 1975) (A/CN.9/100), Pending questions, Article 76 par. 4 — Alternative A, Article 76
par. 3 — Alternative B and Article 76 par. 4 — Alternative C, The text of article 76 as adopted by the
Working Group par. 4, y: Yearbook of the United Nations Commission on International Trade Law, 1975,
Volume VI, ctp. 60. u ctp. 61. map. 105; Revised text of the Convention on the International Sale of Goods
as approved or deferred for further consideration by the Working Group on the International Sale of Goods
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o0aBeTaBama je M3pa3 OIIITe AY)KHOCTH capajme Koja Ce Hala3uw y OcHOBH beuke
xonpenmmje.”” Jlpyroj crpann TpeGa OMOryhWTH ja mpexy3Me CBe KOpaKe HEOIXOIHE 3a
yOnakaBame IMOCIEINIa HEUCIYHhemha W Ja OUIyYd Ja JIM he W Koje MpPaBHO CPElCTBO
3aIITUTE KOPHCTUTH. Y TOM CMHCIY, MOpa C€ ONHMCAaTH IPUPOJA, TSKUHA U OYEKHBAHO
Tpajatbe cMetmbe.’’ OGaBelITerbe HAYCIHO He TIOIIEKe OUI0 KOM 3aXTeBy y MOrIeay hpopMe.
Anm u300p HaumHa Ha Koju he obaBemTeme OWTH IMOCIATO ,,0TPAaHUYCH je“ TPABHIOM J1a
PH3HK J1a OHO YOIIIITE HE CTUTHE JPYT0j CTPAHU MM J1a jOj CTHUTHE TEK IO IPOTEKY PasyMHOT
pOKa IIOIITO je cTpaHa Koja HUje N3BpIIIIa 00aBe3y ca3Halla MM Mopajla Ca3HaTH 3a CMETHY,
675

CHOCH ToIIMbajal.  ~ AKO CTpaHa KOja HHje M3BpIIWIA CBOjy 00aBe3y HE 00aBECTH APYTY

CTpaHy O CMETHHU M YTHUIA]y CMETHE Ha HEHY MOTYNHOCT Aa M3BpIIM 00aBe3y MM aKo je

at its first six sessions (A/CN.9/100, Annex |, 18 February 1975), Article 50 (Article 76) par. 4, y: Yearbook
of the United Nations Commission on International Trade Law, 1975, Volume VI, crp. 68; Draft
Convention on the International Sale of Goods as adopted by the Working Group on the International Sale
of Goods (A/CN.9/116, annex I, 17 March 1976), Article 50 para. 4, y: Yearbook of the United Nations
Commission on International Trade Law, 1976, Volume VII, ctp. 94; Report of the United Nations
Commission on International Trade Law on the work of its tenth session (Vienna, 23 May — 17 June 1977)
(A/32/17, Official Records of the General Assembly, Thirty-second Session, Supplement No. 17), Draft
Convention on the International Sale of Goods as approved by the United Nations Commission on
International Trade Law, Article 51 para. 4, y: Yearbook of the United Nations Commission on
International Trade Law, 1977, Volume VIII, crtp. 19; Report of the United Nations Commission on
International Trade Law on the work of its eleventh session (New York, 30 May — 16 June 1978) (A/33/17,
Official Records of the General Assembly, Thirty-third Session, Supplement No. 17), Draft Convention on
Contracts for the International Sale of Goods as approved by the United Nations Commission on
International Trade Law, Article 65 para. 4, y: Yearbook of the United Nations Commission on
International Trade Law, 1978, Volume IX, ctp. 20.

873 Bux. Franco Ferrari, General Principles and International Uniform Commercial Law Conventions: A Study of
the 1980 Vienna Sales Convention and the 1988 UNIDROIT Conventions, Uniform Law Review, VVolume 2
(1997), Issue 3, ctp. 465.

674
OoOaBemreme MOXe OWTH KOMOMHOBAaHO ca IIOHYJIOM Ja Ce YroBOp M3MEHHM WIM CaApKaTH II03UB Ha
MIPEroBOpe y LNJbY NMpHiIarohaBama yroBopa HOBOHACTAIMM IPHIMKaMa.

675 OBo je m3yserak ox mpaBWia cagpxKaHor y wi. 27. KoHBeHImje, mpeMa KoMe Kaji je jefHa CTpaHa HEeKO
obaBewITemhe, 3aXTEB WM JPYro CaolIITeHhe Mocnana y ckiany ca KOHBEHIMjoM M Ha HAa4YMH KOjU Ce
cMmarpa OZ[FOBapajth/IM Yy AaTUM OKOJIHOCTHUMA, 3a0LUKBCHE WM TPCIIKAa Yy HPEHOCY CAaOIITCHA WA
YUBCHHUIIA Ja CAONIITCHC HI/Ije CTUIJIO HC JiMlIaBa Ty CTpaHy IIpaBa [1a C€ Ha TO CAONIITCHC ITO3MBA.
[pemmor ma pu3nK 3a MpeHOC 00ABEIITEHA O CMETHH U FbeHOM YTHUIIA])y Ha MOTYRHOCT M3BpIICHa YTOBOPHE
o0aBe3e cCHOCH TpUMaal] Huje npuxBahieH Ha AUIIIOMATCKOj KoHpepeHnHju y bedy. Bun. amanamane koje
cy Ha cT. 4. uin. 65. Haupra Kousennuje noauene Hopsemika (A/CONF.97/C.1/L.191/Rev.1) u ®uncka
(AJCONF.97/C.1/L.190), xao u muckycujy o muma. Report of the First Committee, 7 April 1980
(AJCONF.97/11), Article 65 paragraph 4, y: United Nations, United Nations Conference on Contracts for
the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, crp. 134. map. 3. u crp. 135. map. 10; Summary Records of the First
Committee, 28" meeting (A/CONF.97/C.1/SR.28), Article 65 paragraph 4, y: United Nations, United
Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980,
Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the
Meetings of the Main Committees, A/CONF.97/19, New York, 1991, crp. 382. u 383. Bun. takohe
Commentary on the Draft Convention on Contracts for the International Sale of Goods, prepared by the
Secretariat, 14 March 1979 (Document A/CONF.97/5), Article 65, map. 15. ¢H. 7.

175



o0aBeITemhe HEMPELUM3HO WIIH 33/I0IHENI0, Ta CTpaHa OJroBapa 3a MITETY 0 Koje je JOIILIO0
360r Hempujema obaBemTema.’’® Kako ce HeraTHBHE UMICHHUIEC HE NOKA3yjy, y ClIydajy
Cropa, Iy)KHHUK MOpa JIOKa3aTH Ja je MmoBepuola o0aBecTHO y ckiamy ca wi. 79. ct. 4.
Konpenmnuje. [lakie, ocimoOoheme 04 OATOBOPHOCTH HHUJE€ HCKJbY4YeHO, Beh ce mpaBHa
CaHKIIM]ja CaCTOjH y OATOBOPHOCTH 32 MITETy. MUCIIM ce Ha IMTETY MPOY3POKOBAHY IMOBPEIOM
JLYXKHOCTH 0GaBeILITaBAba, 4 HE HA IITETY 360r HencHymema.’ ' [1o npaBuiy, oHa 00yxBaTa
HITETY KOjy je apyra cTpaHa mperpreia ,,30or ocnamama™ (reliance losses). Ona moske
HacTaTH 300r Tora IITO HUje Ha BpeMe obe3beheno ,,mokpuhe’ (cover transaction) mim moske
MPEJICTaB/baTH TPOIIKOBE M3 mpaTehnx TpaHcakIyja o1 KOjux Ou ce JIpyra CTpaHa y3apkaia
Ja je 6una obaBemTeHa y pa3yMHOM poKy. Jpyra cTpaHa He MOKE 3aXTEBAaTH U OUYEKUBAHY
noout (expectation interest), 30or unmeHHMIE 1A je HE OM HU OCTBapuIIa Ja je 0JaroBpeMeHO
npUMHIIa oGasewreme.’’ Hyxuuk Hehe Outn o0aBe3aH J1a HAKHAIU MITETY aKo j€ MOBEpHIal]
3HA0 3a MOCTOjame cMeTme. OO0aBelTeHhe HUje HEONMXOJHO HHM KaJa je CMETHha CaMo
Lhpereha®, anu jomr yBek HUje marepujanm3oBana. Mehyrum, y oba cirydaja, caBeryje ce aa
JY)KHHK 0GABECTH IPYry CTPaHy paii MPEIOCTPOKHOCTH HIM pasjallmersa.’  JlyKHOCT
o0aBelnTaBama MOCTOJU M KaJl C€ MYKHHK, Yy HAMEPH NMPEBa3HIKEHha CMETHE WM HBEHUX
NocCyIeIuIa, OTydH 3a KOMEPIHjaiHO pa3yMHy 3aMeHY UcIyiberma (commercially reasonable

susbstitute).®®® Ako crpama koja Hmje wW3BpmMIa CBOjy 00aBe3y jOII YBEK TPAXH

676 Kouseniyja, un. 79. ct. 4, npyra pedeHuna.

®7 Buy. Commentary on the Draft Convention on Contracts for the International Sale of Goods, prepared by the
Secretariat, 14 March 1979 (Document A/CONF.97/5), Komenrap y3 4. 65, map. 15; Commentary on the
draft Convention on the International Sale of Goods (A/CN.9/116, annex II, 17 March 1976), Commentary
on article 50, y: Yearbook of the United Nations Commission on International Trade Law, 1976, VVolume
VII, ctp. 131. map. 12.

%78 Bun. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1148. nap. 48.

®79 Bun. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1148. map. 47.

%80 Byn. Munena B. Pophesuh, O6un naxnade wimeme 3602 nospede yeosopa o mehynapoonoj npodaju pobe,
JOKTOpCKa nucepranuja, YHuBep3uter y beorpamy — IlpaBrm dakynter, beorpax, 2012, ctp. 156;
Commentary on the Draft Convention on Contracts for the International Sale of Goods, prepared by the
Secretariat, 14 March 1979 (Document A/CONF.97/5), Komenrap y3 wi. 65, map. 16; Commentary on the
draft Convention on the International Sale of Goods (A/CN.9/116, annex Il, 17 March 1976), Commentary
on article 50, y: Yearbook of the United Nations Commission on International Trade Law, 1976, Volume
VI, ctp. 131. map. 13.
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QITEpHATHBHA peIllckha HJIM aKo OHAa HHCY Yycrena, o0aBelITaBame Ce Mopa BpIITH
CYKIIECHUBHO, Y BUIIIE (1)213&1.68l

CrtpaHna Koja HUje U3BpIIMIIA CBOje 00aBe3e Hehe oAroBapaTH 3a MITETY aKO JOKaXe J1a
je Owma crnpedeHa na o0aBecTH APYry CTpaHy HWIIM Ja TO YYHMHH y pasyMHOM poky. Jlo
HEU3BpIIICHA Ty)KHOCTH 00aBelITaBamka MOXe JTIohu 300T UCTE CMETHE 300T KOje HU yrOBOP
HUje ucnymeH. [[y)xHuk ce, Mmel)yrum, He MOKe 0CcITO00UTH OATOBOPHOCTHU JT0Ka3yjyhu na je
o0aBeITemhEe 3aI0ITHEII0 WITH Ja YOIIIITE HUje CTHUIJIO JAPYroj CTpaHu 300T TPeuike y MpeHocy

Koju je moBepeH TpeheM muity. Y Tom citydajy, npuMmennhe ce wi. 79. ct. 2. KonBeHnuj e.582

5. IlpaBHe nocJieguie

YKOIMKO Cy WCHYHBEHH TNpeABH)CHHM YCIOBH, CTpaHa KoOja HHjE€ H3BpIIMJIA CBOjJY
obaBesy uehe odzosapamu 3a wmemy 3002 Heusspuerba (Kousenuuja, wi. 79. ct. 1. u 5).
Kana je ucnymeme CpeueHo caMo JeITUMHYHO, 0clio0oheme 0J1 0JIrOBOPHOCTH C€ OJHOCH

882 Inaje

camo Ha Taj aeo. Ocnoboheme 07 OArOBOPHOCTH JCjCTBYjE 3a BpEeMe JOK CMETHa
(KonBenmwmja, wi. 79. cr. 3). V JemnooOpa3HOM 3akoHy O Mel)yHapOIHO] MPOJaju, OCUM
ocnobohemwa on oarosopHoctu (wi. 74. cr. 1), Ouno je oxpeheHo u 1a ako OKOTHOCTH 300T
KOjHX je JOLLIO IO HEeU3BPIICHA MPEICTaBIbajy CaMO MPUBPEMEHY CMETHbY, CTpaHa Koja HHje
U3BpIIWIA Oufie unak KOHayHo ocrobohena ceoje obageze ako OM ce W3BpUICHE yCien

oJylarama Tako TeMEJbHO U3MEHHWIIO J1a OM OMJI0 U3BpIICHE HEKE CACBUM Jpyre obaBese, a He

%81 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1147.
map. 45.

%2 Bux. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1148. map. 49.

%83 IIpemnor Hemauke Jlemoxparcke Peny6muke (A/CONF.97/C.1/L.217) xa ce nociie u3pasa ,,cMeTHA* 10ajy
pedn ,,u BeHe MocTeTuIe”, ca IIJbeM Ja ce CT. 3. ycKiaau ca cT. 1. wi. 65. Hanpra KonBennuje, a koju je
cMmarpaH camo nurtameM (opme, a He U cyluThHe, Huje nmpuxBahien. Bun. Report of the First Committee, 7
April 1980 (A/CONF.97/11), y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 134. u 135; Draft articles of the Convention on Contracts for the
International Sale of Goods submitted to the Plenary Conference by the First Committee, 4 April 1980
(A/JCONF.97/11 Adds.1 and 2), Article 65 para. 3, y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, crp. 164; Mr. Maskow (German Democratic
Republic), Summary Records of the First Committee, 28" meeting (A/CONF.97/C.1/SR.28), Article 65
paragraph 3, map. 1, y: United Nations, United Nations Conference on Contracts for the International Sale
of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the Conference and
Summary Records of the Plenary Meetings and of the Meetings of the Main Committees, A/CONF.97/19,
New York, 1991, ctp. 382.
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OHE KOja ce YroBopM umaina y Buay (wi. 74. cr. 2). OBakBa npaBHa MOCIEIUIA MIpejiaraHa je
U y TOKY paja Ha u3paau Tekcra KoHBeHIMje, 1 TO HE caMo 3a CIIy4aj OJJlarama M3BpILIeHha,
Beh M kajga ce obaBe3a MHMIMjAIHO TEMEJbHO M3MEHMJIa 300T ociobahajyhe oxonsoctu.®*
Waxo cy mojeiMHu MPeICTaBHUIIN MTOAPYKAIN OBaj MPEIJIOT, IPYTH Cy CMaTpallv Jia ce BhUMe
npyxa ,,[IpeBHIIE OJIAKIIaka* CTPAaHU KOja HUje W3BPIIMIA HEKY 0/ CBOjux obaBe3a. buio je
U MHIUBCHA Ja je TaKBO pEIICHE ,,CYBUIIE KOMIUIMKOBaHO. Y3umajyhu y o003up cBe
HaBeneHo, Pagna rpyma UNCITRAL-a je TokoM CBOT mIECTOT 3aceiara OJIydnsa Ja, OCUM
ocio0ohema 01 OJrOBOPHOCTH 3a HITETY, ,,Hehe MOKyIIaBaTH Ja PEeryluiie OcTalie MpaBHE

685
IIOCJIEINLIEC HEUCITYhEmha ™.

%84 Byt Texer peBuampanor wi. 74. cr. 3. JexHoo6pasHOT 3aK0Ha 0 MeljyHapOIHO] POAjH KOjH je MPHBPEMEHO
ycBOjWiIO Teno 3a m3pany Hanpra (Drafting Party V), koje je ocnoBana Pagna rpyma 3a mehyHapomny
pojaajy pode, u CT. 2. aNTepHATUBHOI IMpPEJIOTa KOjH je MOJHEO MOCMaTpad y TOM Tely (MpeIcTaBHHUK
Hopsgeuike), y: Progress report of the Working Group on the International Sale of Goods on the work of its
fifth session (Geneva, 21 January — 1 February) (A/CN.9/87, 14 March 1974), y: Yearbook of the United
Nations Commission on International Trade Law, 1974, Volume V, ctp. 40; Revised text of the Uniform
Law on the International Sale of Goods as approved or deferred for further consideration by the Working
Group, on the International Sale of Goods at its first five sessions (A/CN.9/87, Annex 1), Article 76
(previously 74) par. 3 — Alternative A u Article 76 (previously 74) par. 2 — Alternative B, y: Yearbook of
the United Nations Commission on International Trade Law, 1974, Volume V, ctp. 58; Report of the
Working Group on the International Sale of Goods on the work of its sixth session (New York, 27 January
— 7 February 1975) (A/CN.9/100), Pending questions, Article 76 para. 3 — Alternative A, Article 76 para. 2
— Alternative B and Article 76 bis (a), y: Yearbook of the United Nations Commission on International
Trade Law, 1975, Volume VI, ctp. 60. u ctp. 61. map. 106; Comments by Governments and international
organizations on the draft convention on the international sale of goods (A/CN.9/125 and A/CN.9/125/Add.
1 to 3, 22 March 1977), Norway, y: Yearbook of the United Nations Commission on International Trade
Law, 1977, Volume VIII, ctp. 124. map. 41; Comments by Governments and international organizations on
the draft convention on the international sale of goods (A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March
1977), Sweden (A/CN.9/125/Add. 1), y: Yearbook of the United Nations Commission on International
Trade Law, 1977, Volume VIII, ctp. 130. map. 17. u 18; Comments by Governments and international
organizations on the draft convention on the international sale of goods (A/CN.9/125 and A/CN.9/125/Add.
1 to 3, 22 March 1977), United States of America, y: Yearbook of the United Nations Commission on
International Trade Law, 1977, Volume VIII, crp. 135. map. 24. Yn. Comments by Governments and
international organizations on the draft convention on the international sale of goods (A/CN.9/125 and
AJCN.9/125/Add. 1 to 3, 22 March 1977), International Chamber of Commerce, y: Yearbook of the United
Nations Commission on International Trade Law, 1977, Volume VIII, ctp. 142. nap. 50.

%85 By Report of the Working Group on the International Sale of Goods on the work of its sixth session (New
York, 27 January — 7 February 1975) (A/CN.9/100), Pending questions, y: Yearbook of the United Nations
Commission on International Trade Law, 1975, Volume VI, ctp. 61. map. 107; Revised text of the
Convention on the International Sale of Goods as approved or deferred for further consideration by the
Working Group on the International Sale of Goods at its first six sessions (A/CN.9/100, Annex I, 18
February 1975), Article 50 (Article 76), y: Yearbook of the United Nations Commission on International
Trade Law, 1975, Volume VI, ctp. 68. ¥ Komenrtapy Cekperapujara UNCITRAL-a y3 i 65. Hampra
KonBeHnnyje o yropopuma o MelhyHapoaHO] mpojaju pobe HaBEACHO je Ja C€ OBHM WIAHOM ,,peTYJIHIIE
obuM y KOMe je cTpaHa ocioboheHa ox OATOBOPHOCTH 3a HEW3BPIIEH-E HEKEe Of CBOjUX obaBe3a 300T
CMeTHe Koja je Owira BaH HheHe KOHTpoJie™ W Ja ,,HM Wi. 65. HuTH Oujo Koja apyra oxapeada oBe
KonBeHuuje He ociobaha npoaasua ob6aBese na ucrnopydn poOy Ha OCHOBY TOra HITO j€ JONUIO JIO TaKo
BCJIMKE MPOMCHC OKOJIHOCTH [a YI'OBOp BHIIC HE OAroBapa OHOME MITO je HpBO6I/ITHO ILOFOBOpeHO“.
Commentary on the Draft Convention on Contracts for the International Sale of Goods, prepared by the
Secretariat, 14 March 1979 (Document A/CONF.97/5), Article 65, map. 1. u map. 14. npumep 65 " ¢u. 5.
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Ha 6euxoj koH(epeHI1j1, HOpBEIIKa JeNieralyja je npeioxkuia 1a ce y cT. 3. ui. 65.
Hanpra KonBennuje noma oapenda mpema kojoj he crpana Koja HE M3BPIIH HEKY O] CBOJHX
o0aBe3a umak OWUTH TpajHO ocioOoheHa ako Cy ce, HaKOH IITO jeé CMETHa YKIOHhEHA,
OKOJJHOCTH TaKO TEMEJbHO INPOMEHWIE Ja OW OWII0 OYMIVICTHO HEPa3yMHO CMAaTpatd je
oxrosoprom.®®® Tokom muckycmje, y3 oxobpaBame Hucje Koja ce HANA3MIA Y OCHOBH
HOPBEIIKOT MPEAJIOTa, CYTepPUCaHo je U Ja Ou Omito 60Jbe MPOIIMPUTH j€ Y CMUCIY Ja CTpaHa
noroheHa cMeTHOM Tpeba Takohe Ja uMa U MpaBO HA PACKUJ YrOBOPA, M TO HE CaMO HAaKOH
HITO je CMETHa npecTana, Beh u mpe Tora, ako OM MOCTANO jaCHO JIa CY CE OKOJIHOCTH TaKO
TEMEJBHO IPOMEHIIIE a je Hcnymeme moctano Hemoryhe.®® Ilpema cynporHoM Mumubemy
aMaHMaH Huje Tpebalo IPUXBATUTH jep j¢ BHME y3eT y 003up camo aeo mpobiema,’® ok
Cy MO CTpaHU OCTaBJbEHE ,,JApyre O30MJbHUjE KOMILTMKAIMje , Kao HIIp. MPaBHH IOJI0XKa]
CTpaHe KoOja je U3BpIIWIa CBOjy 00aBe3y. buno Ou ounrieaHo HempaBUYHO ako joj ce He Ou
HAJIOKHA/IWJIM TaKo HacTaid TpolukoBu. [logcehama paam, yka3aHo je U Ha YUEHCHUILY Ja je
Pagna rpyna UNCITRAL-a, umajyhu y Buagy nHemoryhHocT aa ce oapeadom oOyxBare cBe
€BEHTYAJIHOCTH, OJJIy4HJia Jla OCTaBH IHTamkEe OTBOPEHO, na Oyne ypeheHo yroBopoM wiu
PELICHO mpeMa MepojaBHOM mpasy.”> CMarpaHo je u ga 6u HOpBEWIKM NPELIOr MOrao

BOJUTH HENPAaBUYHOM pELIEHY U 3aTO LITO CE ,,TeMEJbHAa IPOMEHAa OKOJHOCTH® H3Ijenaa

%8 Bun. Report of the First Committee, 7 April 1980 (A/CONF.97/11), Article 65 paragraph 3, Norway
(A/JCONF.97/C.1/L.191/Rev.1), y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 134. map. 3. Bun. takohe Comments by Governments and
international organizations on the draft convention on the international sale of goods (A/CN.9/125 and
AJCN.9/125/Add. 1 to 3, 22 March 1977), Australia, y: Yearbook of the United Nations Commission on
International Trade Law, 1977, Volume VIII, ctp. 110. map. 10.

%87 Mr. Maskow (German Democratic Republic), Summary Records of the First Committee, 27" meeting
(AJCONF.97/C.1/SR.27), Article 65 paragraph 3, map. 57, y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, ctp. 381.

688 Ipemiaray, ajau U HOjeAUHE APYre JCeraiuje, cMaTpale Cy rpeiikoM 0ycTajame 01 CBAKOT MOKYIaja 1a ce
nocrojelin TekeT mobosbllla caMo 3aTo IITO Ce YuTaB mpobieM He Moke pemmtd. Bua. Mr. Rognlien
(Norway), Mr. Honnold (United States of America), Summary Records of the First Committee, 27"
meeting (A/CONF.97/C.1/SR.27), Article 65 paragraph 3, map. 62, 63. u 65, y: United Nations, United
Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980,
Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the
Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 382.

%89 Mr. Hjerner (Sweden), Summary Records of the First Committee, 27" meeting (A/CONF.97/C.1/SR.27),
Article 65 paragraph 3, map. 58, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 381.
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OJIHOCH Ha CUTYalldjy y KOjOj je OCHOBa YroBopa OWTHO H3MEH-EHA, Ma MPaBHU HCXOI HE
Tpeba na Gyxae ocnoGoleme ox oxrosoprocth, Beh pesusuja yroeopa.’®® Hajsan, mojeanse
Jienieraiyje cy mojap)kaje OCHOBHY HEjy, ald Cy ce, ¢ 003MpOM Ha CBE M3HETE mpoldiieMme,
IMTAIe KOIMKO je Myxpo yBectd je y Komserumjy.*®' Hu craxHO 3amarame 1a amMaHIMaH
Oyzie yCBOjeH HEKHX OJf eMUHCHTHHX CTpPY4maka, kao 1mto cy npod. bounen (Bonell) u npod.
Xouong (Honnold),**? noxyme y cBojeTBy mpencTaBHHKA CBOjHX Ap)KaBa, HHje LOMOLIO H
HOPBEIIKK TIPEJIOT HHje JT0OMO IMOTPEOHY lz.e:l'mHy.693 Melhyrum, npema mpeosialyjyhem
MUIIJbEHY THME HHje MCKJbydeHa MOTYNHOCT NpaBHE 3allTHTE y M3y3€THUM CIy4ajeBHMa,

Kaja Ou ,,[IpHCHIbaBambe™ HA UCTYHCHHE 00aBe3€ Y CBEeMY KaKO OHA TJIacH 3HAYWIIO ,,rypame

5% Mr. Boggiano (Argentina), Summary Records of the First Committee, 27" meeting (A/CONF.97/C.1/SR.27),
Article 65 paragraph 3, map. 60, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, crp. 381. u 382.

591 Bya. Mr. Minami (Japan), Summary Records of the First Committee, 27" meeting (A/CONF.97/C.1/SR.27),
Article 65 paragraph 3, map. 64, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, crp. 382.

%92 Bun. Mr. Bonell (ltaly), Mr. Honnold (United States of America), Summary Records of the First Committee,
27" meeting (A/CONF.97/C.1/SR.27), Article 65 paragraph 3, map. 61. u 65, y: United Nations, United
Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980,
Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the
Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 382.

%93 Ca 12 rmacoa 3a 1 25 nporus. (Bux. Report of the First Committee, 7 April 1980 (A/CONF.97/11), Article
65 paragraph 3, Norway (A/CONF.97/C.1/L.191/Rev.1), y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, crp. 135. map. 9; Summary Records of the First
Committee, 27" meeting (A/CONF.97/C.1/SR.27), Article 65 paragraph 3, map. 67. u 68, y: United Nations,
United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April
1980, Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and
of the Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 382) 3a ommyky
Kondepennuje o cBUM TIHTamUMa Kaja ce THYy CyIITHHe Omna je morpeOHa aorpehmHcka BehuHa
MpeJCTaBHUKA KOjH Cy MPHCYTHH W KOjU Tiacajy. Ilox ,,IpencTaBHAIMMA KOjH Cy TPUCYTHH H KOjU
rinacajy“ (representatives present and voting) noapasymeBaiu cy ce OHU KOjH CY IJIacaiy MO3UTUBHO HIIH
HeraTUBHO. [IpencTaBHUIM KOju Cy OWIM Y3Ap)KaHM CMAaTpald Cy Ce Kao Ja HHUCY IJIacald. 3a OUIyKY
nomohuux oprana (First Committee, Second Committee, Drafting Committee) 6uia je norpebHa BehnHa
MpeACTaBHUKA KOjU Cy MpHCYTHH M Koju Tiacajy. (Bua. Rules of Procedure, npasuio 34 cr. 1. u 4. u
npasuino 47(n), y: United Nations, United Nations Conference on Contracts for the International Sale of
Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the Conference and Summary
Records of the Plenary Meetings and of the Meetings of the Main Committees, A/CONF.97/19, New York,
1991, crp. xxii u xxiii) Y. 65. Haupra KonseHiuje, y ueauHu, ycBojeH je Ha 11. muieHapHoj cexaunu ca 42
rjaca 3a, HHjeJJHAM TIPOTHB, JIOK je je mer menmeranmuja Ouio ysapskawo. Bum. Summary Records of the
Plenary Meetings, 11" plenary meeting (A/CONF.97/SR.11), Article 65, y: United Nations, United Nations
Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official
Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings
of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 227.
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JIy’)KHMKa IPEKO ,,IpaHulia )KpTBe“.694 Tome y mpuior roBopu M ycBajambe aaTepHATHBHOT

amaH/JMaHa Ja ce y hopMyIaluju ,,0ciodboheme mpensul)eHo OBUM YiIaHOM JISjCTBYj€ caMo 3a
BpeMe JOK CMeTma Tpaje’ peu ,,camo* m3bpumie. Ilpemmor xoju je momuena Hopaemika
Jierieranuja Kao ,,Ipyro HajooJbe peliehe’ 3aCHUBa CE Ha CXBaTamy J1a HH CT. 3. 4Wi. 65, HUTH
qJ1. 65. Kao LeIrHa, He caipke oApendy KojoM ce perynuiie moryhe Tpajao ocinoboheme, Beh

695696 -
[uss u3Mene Ouo je ga ce m30erHe yTucak

TO MUTAKkE OCTaBJbajy HAIMOHAIHOM IIPaBY.
na je y ct. 3. npeaBul)eHO KpyTO MPAaBHIIO KOJHM CE 3aXT€Ba HACTaBaK YrOBOPHOT OJIHOCA Ha
OPUTMHAJTHO] OCHOBH, 0€3 003upa KOJMKO Jyro MNPEeKWJ Tpaja0 WIM KOJHUKO O30WMIbHA

697

npoMeHa okosiHocTh Omia.” ' Yak u kazna OM cTpaHa KoOja HUje M3BpLIMJIA HEKY O]l CBOjHX

obaBe3a yoenuna cyn na je KonBeHmujom ocrtaBibeHa mMoryhHocT na ocnmobOoheme Tpaje u

698 :
OHa 6I/I, HaKo J¢€ OCJ'IO6OI’)€H3 0 OATOBOPHOCTH 3a IITCTY,

HAKOH IIITO j& CMETH-a MpecTaa,
MOTJIa ¥ JJaJbe OUTH ,,IPUMOPaHA’ Ha UCIYHHCHHE.

Haxo je y beukoj KOHBEHIMjH, 32 pa3nuKy oj BehnHe clMuHUX MpaBwia y gomMahum
npaBuMa, (OKYC Ha CEKyHJApHOM IpaBy HA HAKHAJIY INTETE, MPEe HEro Ha MPUMAPHOM

3aXTEBY 32 UCMYHECHE YyroBOpa, 1a He Ou O6uio 3a0yHe oko oOuMa ,,0ciobahajyher nejctpa

%94 Bun. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1147. map. 43.

5% Tpumehero je aa je mocrojeha oapenGa TakBa 1a ce W3 B YaK HU TO HE MOXKE jaCHO 3aK/byUnTH. Bia. M.
Feltham (United Kingdom), Summary Records of the First Committee, 27" meeting
(AJCONF.97/C.1/SR.27), Article 65 paragraph 3, map. 54, y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, ctp. 381.

5% Bux. Report of the First Committee, 7 April 1980 (A/CONF.97/11), Article 65 paragraph 3, Norway
(A/CONF.97/C.1/L.191/Rev.1), y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 134. map. 3. u ctp. 135. map. 9; Summary Records of the First
Committee, 27" meeting (A/CONF.97/C.1/SR.27), Article 65 paragraph 3, nap. 52, 53, 69. u 70, y: United
Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March —
11 April 1980, Official Records, Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 381. u 382.

697 Buga. John O. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention,
Deventer/Netherlands, 1982, ctp. 442.

98 Temko je 3amuciauTH na Ou OWMJIO KOju CyJ J0mao J0 OBaKBOI Tymauema Oe3 moMmohm ,,3aKOHONaBHE
ucropuje. Y TOM CMHUCITY ce MOXxe pehu Ja je oBo OWIIo ,,HajIuIoNHUje Opucame jelHe peun nkaaa. Bum.
Barry Nicholas, Impracticability and Impossibility in the U. N. Convention on Contracts for the
International Sale of Goods, y: Nina M. Galston & Hans Smit (eds.), International Sales: The United
Nations Convention on Contracts for the International Sale of Goods, Matthew Bender, 1984, noctynHo Ha:
https://www.cisg.law.pace.edu/cisg/biblio/nicholasl.html, ctp. 5-18.
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cmerie, dbopMynrcaH je mocebaH cTaB y KOME ce MpeaBula /1a HUIITA O]l HaBEIEHOT HE
cripedeBa GHIIO KOjy CTpaHy ' 1a ce KOPHUCTH G0 Kojum OpyeuM npagom usyses 0d 3axmesd
HaxkHaoy wmeme npema 06oj Koneenyuju (Konsenuuja, . 79. cr. 5).701 To 3Haum na npyra
CTpaHa 3a/1pyKaBa [PaBO Ha HCIYHEHbE, PACKHJ YTOBOPA, 2 CHIKEHE LIeHE (aKO je OHA KyIIal)

703 .
U Kamary. [Motennmjamaom wu3y3ehy He moaneke HHU 3aXTEB 3a HAKHAAY Pa3yMHHX

6% Jelena Vilus, Provisions Common to the Obligations of the Seller and the Buyer, y: Petar Sarcevic, Paul
Volken (eds.), International Sale of Goods: Dubrovnik Lectures, Oceana, 1986, mocrymHO Ha:
https://www.cisg.law.pace.edu/cisg/biblio/vilus.html, ctp. 255. O moryhem necmopasymy Bua. Texts of
comments and proposals by representatives on articles 71 to 101 of ULIS (A/CN.9/87, Annex Il1), Article
74: Comments and proposals by the representative of the United Kingdom, incorporating observations by
the representative of Ghana, y: Yearbook of the United Nations Commission on International Trade Law,
1974, Volume V, ctp. 66. map. 2(a); Comments by Governments and international organizations on the
draft convention on the international sale of goods (A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March
1977), Norway, y: Yearbook of the United Nations Commission on International Trade Law, 1977, Volume
VIII, ctp. 124. map. 42. Yu. Texts of comments and proposals by representatives on articles 71 to 101 of
ULIS (A/CN.9/87, Annex IIl), Comments of the representative of Hungary on article 74 of ULIS, y:

Yearbook of the United Nations Commission on International Trade Law, 1974, Volume V, ctp. 79. map. 1.

Jakie, MuCIIN ce ¥ Ha CTpaHy Koja HHje U3BPIIWIIA HEKY O]l CBOjUX 00aBe3a.

! Tume ce KonBenwpja pasnukyje o JeaH00GpasHOr 3aK0Ha 0 MelyHapoaHoj npoaaju, y unjeM wi. 74. cr. 3. je

OmJI0 M3pHYUTO HaBeAEHO Ja omTeheHa CTpaHa yBeK UMa IIPaBo Jla PACKUHE YTOBOP MM Jla CMAbU LIEHY.

792 packuy he GUTH MyHOBAXkkaH M Kaja CMETH-a IIOTOM IpecTane xa nocroju. (Bux. Ingeborg Schwenzer, Article
79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the UN Convention on the
International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1146. map. 42) YroBop ce Moxe
PACKUHYTH MO ,,pCIOBHUM ™ YCIIOBHMA, a HE 300T ,,lIPOMEHEHUX OKOJHOCTH . Jakie, cTpaHa MOKe OUTH
ocio0ol)eHa o1 0ZIrOBOPHOCTH 32 HEHCIYHCH-E, a Jla HE MOXKE PACKUHYTH, OJHOCHO 3aXTEBAaTH J1a YTOBOP
Oyne packunyT. Oca000AUTH CTPaHy OJf OJATOBOPHOCTH 3a MITETY JOTMYKH HE UCKI/bY4yje HCHO MPaBo Jaa
PacKHHE YyroBOp IO HEKOM JPYroM IIPaBHOM OCHOBY. Hmp. mpomaBai koju je ocinoboljeH o1 0roBOPHOCTH
3a 3a[I0IHENy UCIIOPYKY, MOXKE M3jaBUTH Jla pacKHAa YroBOp aKo Kymall KacHHje OIOWje Nla TUIATH ICHY.
[IpaBHO mejcTBO packuma peryiucano je wi. §1. Koneermuje. Kako ce oBoM oapendom mma y BUAY mpe
cBera packup 300T TIOBpeqe yroBopa, oHa je HedaekcHOmIHa 1 300T Tora MOkKe OWTH HEIOJIeCHa Kajaa 3a
HEHUCIYHhCHE HUje OJArOBOPHA HU jeJHAa HU Apyra cTpaHa. Y TOM CMHCIY, FeHOM IpuMeHOM he ce y
MOjeTUHUM CITy9ajeBHMa MPOU3BECTH He3aIoBoJbaBajyhu pesynrar. Bun. y Tom cmuciy Text of comments
and proposals of representatives on the revised text of a uniform law on the international sale of goods as
approved or deferred for further consideration by the Working Group at its first five sessions (A/CN.9/100,
annex |, 18 February 1975), Study by the representative of the United Kingdom on problems arising out of
article 74 of the revised text of ULIS, y: Yearbook of the United Nations Commission on International
Trade Law, 1975, Volume VI, crp. 86. map. 11. u crp. 86-87. map. 13-17; Analysis of comments and
proposals by Governments and international organizations on the draft Convention on Contracts for the
International Sale of Goods, and on draft provisions concerning implementation, reservations and other
final clauses, Prepared by the Secretary-General, 21 February 1980 (A/CONF.97/9), Article 65, nmap. 10, y:
United Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10
March — 11 April 1980, Official Records, Documents of the Conference and Summary Records of the
Plenary Meetings and of the Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 80.

"% By, y mormeny kamare CISG Advisory Council Opinion No. 14, Interest under Article 78 CISG, Rapporteur:
Professor Doctor Yesim M. Atamer, Istanbul Bilgi University, Turkey. Adopted unanimously by the CISG-
AC following its 18" meeting, in Beijing, China on 21 and 22 October 2013, Mumnuseme 7. u KomenTapu
3.21, 3.47. u 3.48. Y. Arbitration Court of the Chamber of Commerce and Industry of Budapest (Magyar
Kereskedelmi Es Iparkamara), Case No. VB 96074, 10 December 1996, Caviar case, mocTymHo Ha:
http://cisgw3.law.pace.edu/cases/961210h1.html.
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TpOWIKOBA y CKIaxy ca wi. 85. u 86. Kouserrmje.”™ HejacHo je ma im TpeGa MCKIbYIHTH
3aXTEeB 3a MCIUIATy YTOBOPEHE CBOTE HOBIIA KOjy IY)KHHK MMa IUIATUTH [TOBEPUOILY 3a CIIy4aj
noBpene yrosopa (enr. liquidated damages u penalties). Ilpemtor Hekamamme Hcrtoune
Hemauke (3BannuHo Hemauka Jlemokparcka PenyOiuka), a v TakaB 3aXTeB Tpeba H3PUIUTO
MCKJbYUHTH, je OOMjeH Ha JUILIOMATCKO] Kou(pepermujn y beay.”® VkasaHo je na ce y cr. 5.
ui1. 65. Hanpra KonBenmuje (koju je uneHtnyas cr. 5. wi. 79. Konsenuuje) ynyhyje camo Ha
npaBa ,,apema oBoj Komsenmmju“ (under this Convention), umme je omTpo orpaHuyeH
nenokpyr oxpende.’” Takohe je HCTAKHYTO 1a OM ce aMAHIMAHOM HAPYLIMIO HAYEIO HA
KoMe ce 3acHuBa 1ena KoHnBeHIMja, a To je Ja YroBOpHE KJay3yJie UMajy MPEIHOCT y OTHOCY
Ha oapende KOHBGHLII/Ije.707 [Ipu yrBphuBamy KakaB je YTHIIQ] CMETHC Y UCIYICHY 00aBe3e
Ha [PABHO JICjCTBO TAKBHX KIAy3yla MOpa ce olil 0] caMor yroBopa. 0 YKOIHKO Cy CTpaHe
npeBUCiC J1a ce JY)KHHUK HE MOXE OCJIO0O0IUTH OJrOBOPHOCTH 3a Iuiahamke yroBopeHe
HAaKHAJIC YaK HU KaJia Cy UCIyHEHHU ycloBU U3 wi. 79. KoHBeHIMje, OHIa TaKBOj KIay3yJin
Tpeba mpu3HATH MpaBHO JejcTBo. MehyTum, y ckiany ca wi. 4(a) KoHBeHuje, MyHOBaYKHOCT
yroBOpa WM HEKHX EErOBUX Kiay3yla ojapeljyje ce mpema mnpaBy Koje Ou ce IPUMEHHIIO Ha

OCHOBY IpaBWia Mel)yHapoJHOT MpuBaTHOr mpaBa. Mmak, Hayeno wu3paxeHo y wi. 79.

% Bux. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1152. map. 57.

% Bux. Report of the First Committee, 7 April 1980 (A/CONF.97/11), Article 65 paragraph 5, German
Democratic Republic (A/CONF.97/C.1/L.217), y: United Nations, United Nations Conference on Contracts
for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 135. map. 3. u 11; Summary Records of the First Committee, 28"
meeting (A/CONF.97/C.1/SR.28), Article 65 paragraph 5, y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, ctp. 385-386.

% Mr. Vinding Kruse (Denmark), Summary Records of the First Committee, 28" meeting
(A/CONF.97/C.1/SR.28), Article 65 paragraph 5, map. 46, y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, ctp. 386.

" Mr. Ziegel (Canada), Summary Records of the First Committee, 28" meeting (A/CONF.97/C.1/SR.28),
Article 65 paragraph 5, map. 47, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 386.

"% CISG Advisory Council Opinion No. 10, Agreed Sums Payable upon Breach of an Obligation in CISG
Contracts, Rapporteur: Dr. Pascal Hachem, Bar & Karrer AG, Zurich, Switzerland. Adopted by the CISG-
AC following its 16™ meeting in Wellington, New Zealand on 3 August 2012, Munusemse 5. 1 Komenrapu
51us.2.
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KonBeHnuuje Moxxe OMTH BOAMY y TyMauely TaKBUX Kiay3yna. CXOZHO TOMe, y ciyd4ajy
CyMHbe, 0CJI000heme 07 OITOBOPHOCTH TpeOa MPUMEHHUTH U Ha 1uiahame YrOBOpEHE HaKHAJIE,
jep mpaBHa TpPUPOJA W CBpXa YrOBOPEHE HAKHAJE OJroBapa MPUPOAM U CBPCH HAaKHAJC
wrrere.’ %

Amanaman CaBe3ne PenyOnmke Hemauke (Hedopmanno 3amamna Hemauka) nma ce y
cT. 5. wn. 65. Hanpra KouBennyje, uamehy peun ,,mmrere” u ,,ipeMa’ 101ajy pedd ,,liId aa
3aXTeBa HCIYHEHE™, HUjE rIpI/IXB.aI‘leH.710 [Ipema oOpaznoxemy mpeniarada b je OWio
Pa3jaCHUTH J1a Ce HCITyEbEeHhe HE MOXKE 3aXTEBATH KaJia j¢ CMETHha TpajHa. -+ TOKOM JUCKYCHje
je WcTakHyTa JeJMKaTHa M allCTpakTHA MpHpoJa mpodieMa, Kao U YMIbEHUIIA J1a TpeMeTHa
onpenda mpeacTaBiba KPXKA KOMIIPOMHUC, 300T yera OM cBaka M3MeHa MOTJIa J1a HapyIIH BeHy
PABHOTEXKY Ca HECArVICAUBMM IOCICAMLAMA. > AMaHAMaH NOZHET ox crpaHe CaBesHe
PenyOnuke Hemauke HHje 3HaUMO camo ToOjallmbeme, Beh je YKIbYyYMBAO M CYIUTHHCKO
nutame. O ToMe 1a i ociioboheme Tpeda 1a ce 0OJTHOCH caMO Ha OATOBOPHOCT 3a IITETY WU

Tpeba 1a yKkJpydyje W M3BpIICHE oOaBese, ayro je pacmupabibano y okBupy UNCITRAL-a.

3aKJ'byLI€HO je Ja ou ce KaTCrOpU4IKHUM HUCKIbYUCHCM IIpaBa J1a CC 3aXTEBa UCITYHLCHE MOTJIA

" Munena B. Bophesuh, O6um naxnade wmeme 3602 nospede yeosopa o melynapodnoj npodaju pobe,
JIOKTOpCKa aucepraiuja, Y uep3uret y beorpany — [IpaBuu dakynrer, beorpax, 2012, ctp. 278; Ingeborg
Schwenzer, Force Majeure and Hardship in International Sales Contracts, Victoria University of Wellington
Law Review, Volume 39, Number 4 (April 2009), ctp. 719. u 720; CISG Advisory Council Opinion No. 10,
Agreed Sums Payable upon Breach of an Obligation in CISG Contracts, Rapporteur: Dr. Pascal Hachem,
Bar & Karrer AG, Zurich, Switzerland. Adopted by the CISG-AC following its 16™ meeting in Wellington,
New Zealand on 3 August 2012, Muuusewe 5. u Komenrapu 5.1 u 5.2. Yn. Commentary on the Draft
Convention on Contracts for the International Sale of Goods, prepared by the Secretariat, 14 March 1979
(Document A/CONF.97/5), Komenrap y3 4. 65, map. 9.

10 AMaHIMaH je YKIbYdHBAO M TPOMEHY Peociea CTaBOBa, TAKO IITO 61 ce moctojelin CT. 3. mpeMecTHo Ha
kpaj wi. 65. Bun. Report of the First Committee, 7 April 1980 (A/CONF.97/11), Article 65 paragraph 5,
Federal Republic of Germany (A/CONF.97/C.1/L.208), y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, ctp. 134-135. map. 3. u ctp. 135. map. 11; Summary
Records of the First Committee, 28" meeting (A/CONF.97/C.1/SR.28), Article 65 paragraph 5, y: United
Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March —
11 April 1980, Official Records, Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 383-385.

™1 Mr. Klingsporn (Federal Republic of Germany), Summary Records of the First Committee, 28" meeting
(AJCONF.97/C.1/SR.28), Article 65 paragraph 5, y: United Nations, United Nations Conference on
Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records,
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the
Main Committees, A/CONF.97/19, New York, 1991, ctp. 383-384. map. 18.

™2 Mr. Hjerner (Sweden), Summary Records of the First Committee, 28" meeting (A/CONF.97/C.1/SR.28),
Article 65 paragraph 5, map. 24. u 25, y: United Nations, United Nations Conference on Contracts for the
International Sale of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the
Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committees,
A/CONF.97/19, New York, 1991, ctp. 384.
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YIrPO3UTH MOBEPHOYEBA CIIOPEHA MpaBa, Koja HUCY oMeHyTa y KoHBEHIUjH, alu Koja MOTy
outn npensuhena yropopom.’* OcumM Tora, nako je crpana ocio6oljeHa 01 0ArOBOPHOCTH 3a
IITETY, OHa 300T TOra HE MOJXE ,,33JJ0BOJHHO TPJHATH PYKe* M YEKaTH Jja CMETHa MPECTaHe,
Beh je nykHa na ynoxu Hamope Kako OM TpeBa3HIUla CMETHY U HCHE IOCIEIULe U
u3Bpiiwia yropop. Kag ucnymeme o0aBe3e MmocTaHe 00jeKTHBHO W TPajHO HeMoryhe, HIIp.
KaJ| IponaiHe WHANBUIYAIHO onpeleHa, OTHOCHO WHAMBHIYAIN30BaHa CTBAp, OUUTIICIHO j&
J1a 3aXTeB 3a MCIymbeHe 00aBe3e He 6 MMAo CMICIA, * MOMITO MPEAMET BHIIE He MOCTOjH

(Impossibilium nulla est obligatio), "

nako 6m O6uo moryh ako 6ucMoO ce ApIKaau JTOCIOBHOT
3HaueHa YNOTPEOJbEHUX P13pa3a.716 W3 Tora mpomsunasu na ce oipeadbom cr. 5. wr 79.
KonBeHuuje He peryaumnry CcBH MpoOJeMH KOjU MOTy HacTatd, 300r dyera ce,
dbopManHOpaBHO MocMaTpaHo, Moxke pehu na je HezamoBosbaBajyha. Ilpemior na ce TakBu

7

ciydajeBn pemraBajy momohy wr. 28. Komsenrmje'™' He umum ce omroBapajyhmm, jep ce

ocllarka Ha CYINCHAHjapHY MPUMEHY HAIIMOHATHOT MIpaBa U TaKO CTBapa PU3WK JUBEPTCHTHUX

3 Bun. Peter Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International Sale of
Goods, Vienna, 1986, ctp. 102; Barry Nicholas, Impracticability and Impossibility in the U. N. Convention
on Contracts for the International Sale of Goods, y: Nina M. Galston & Hans Smit (eds.), International
Sales: The United Nations Convention on Contracts for the International Sale of Goods, Matthew Bender,
1984, nocrynno Ha: https://www.cisg.law.pace.edu/cisg/biblio/nicholasl.html, ctp. 5-20.

Bun. Pagosan JI. Bykaaunosuh, [IpoMuiibame 0 IOjMy | MOCASIUI[AMA HEUCTTYCHa YTOBOPHUX 00aBe3a u
MOBpeM yroBopa, y: Tpudecem 2oduna 3axona o obaueayuonum oonocuma — de lege lata u de lege
ferenda, npupenno: Pagosau J1. Bykaaunosuh, beorpax, 2009, ctp. 197.

714

> Bun. Text of comments and proposals of representatives on the revised text of a uniform law on the
international sale of goods as approved or deferred for further consideration by the Working Group at its
first five sessions (A/CN.9/100, annex Il, 18 February 1975), Comments and proposals of the representative
of Bulgaria, y: Yearbook of the United Nations Commission on International Trade Law, 1975, Volume VI,
ctp. 72. map. 16.

"% Yzpazsom ,,6mmo Kkoje mpaso (any right) obyxeahieHo je m mpaBo na ce 3axTeBa HCIymeme. Bux. Peter
Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International Sale of Goods,
Vienna, 1986, ctp. 103; Mr. Honnold (United States of America), Summary Records of the First
Committee, 28™ meeting (A/CONF.97/C.1/SR.28), Article 65 paragraph 5, map. 38, y: United Nations,
United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April
1980, Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and
of the Meetings of the Main Committees, A/CONF.97/19, New York, 1991, crp. 385; Mr. Rognlien
(Norway), Summary Records of the First Committee, 28" meeting (A/CONF.97/C.1/SR.28), Article 65
paragraph 5, map. 28, y: United Nations, United Nations Conference on Contracts for the International Sale
of Goods, Vienna, 10 March — 11 April 1980, Official Records, Documents of the Conference and
Summary Records of the Plenary Meetings and of the Meetings of the Main Committees, A/CONF.97/19,
New York, 1991, ctp. 384.

= »Kama, y ckmany ca oxpenbama oBe KoHBeHIMje, jeJHa CTpaHa MMa MPaBO Jia 3aXTE€Ba W3BPIICHC HEKE
o0aBe3e oJ1 Ipyre CTpaHe, CYJ je AyKaH Jia JoHece MPecyny O U3BPIICHY Yy HATYPH CaMO ako OM TO YYHHHO
IpeMa IpaBWIEMa CBOT COIICTBEHOTI IIpaBa 3a CIMYHE YrOBOpE O MpOjAaju Ha Koje ce oBa KoHBeHIMja He
OJTHOCH.

7
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permema.™® C 063upoM 1a 6M ce J03BO/bABAIEM 3aXTEBA 3a HCIymEHe o0aBese 0e3
OrpaHHuYema ,,MIOTKOMANO* ocioboheme o7 oAaroBopHoctu mnpeapuheHo @i 79.
Konen1yj e,”™ o ne Tpeba a Oy/ie U3BPIIIAaH CBE JIOK CMETHA Tpaje:.720

VYxomuko moctoju hardship curyanmja, mpemiaxe ce mpusHame MOrol)eHOj cTpaHU
rpaBa Jia 3aXxTeBa MNOHOBHE Hpe:FOBope721 y ckiany ca UNIDROIT Hauenmma 3a mehynapoae

722 . -
TPrOBHHCKE yroBope, ~~ cMarpajyhu oBa mpaBuia JeIOM TProBayKux obuvaja y cMUCTy 4. 9.

"8 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the

UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1150.
map. 54. Yo. Commentary on the Draft Convention on Contracts for the International Sale of Goods,
prepared by the Secretariat, 14 March 1979 (Document A/CONF.97/5), Komenrap y3 wi. 65, map. 9.

™9 3Gor oBor ,mpeBuga“ pemaxropa KOHBeHUMje y Mpakcu OM MOINA HACTATH MAPaJOKCATIHA CHTyaLHja.
Harponanau cyoBu 61 MOTIIH, Y CKJIaay ca CBOjHM MPOIIECHAM MpaBHINMa, H3pehn Ka3He WM MeHale 3a
HEMOIITOBaka HAJOTa 3a M3BPILCHE YMjU M3HOC OM MOrao MpeMalluTH BHCHHY LITETE y MOTIIEAy Koje je
cTpana ocinobolena o oxrosopuoctu. (Bun. Barry Nicholas, Impracticability and Impossibility in the U.
N. Convention on Contracts for the International Sale of Goods, y: Nina M. Galston & Hans Smit (eds.),
International Sales: The United Nations Convention on Contracts for the International Sale of Goods,
Matthew Bender, 1984, noctymHo Ha: https://www.cisg.law.pace.edu/cisg/biblio/nicholasl.html, ctp. 5-19)
[pusHame cTpaHe CyAcKe WK apOUTpaKHE OJUTyKe KOjOM Ce Halaxe HCIyHheibe 00aBe3e YMjU je mpeMeT
Hemoryh Moske OMTH y CYNpPOTHOCTH Ca jaBHHM IOPETKOM 3e€MJb€ NpH3Hama W H3Bpiuewma. (Bua. Peter
Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International Sale of Goods,
Vienna, 1986, ctp. 103) Hamnexuu cyn y Peny6mumu Cp6uju hie onOuTu npusHame U U3BPILICHE CTPAHE
apOUTpakHEe OJIYKE aKo YTBPJAM Ja Cy JejCTBA apOUTpakHe OUTYKE Y CYIPOTHOCTH Ca jJaBHHUM MOPETKOM
Peny6auke Cpouje. 13 ucror pasnora, cyn he nzpehu nonumraj nomahe apourpaxue omnyke. Bua. 3akon
o apoutpaxu (Cnyocoenu enacnux PC, 0p. 46/2006), 4. 66. ct. 2. Tad. 2. u wi. 58. cr. 2. Ta4. 2.

Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1150. u
1151. map. 55; Comments by Governments and international organizations on the draft convention on the
international sale of goods (A/CN.9/125 and AJCN.9/125/Add. 1 to 3, 22 March 1977), Sweden
(A/CN.9/125/Add. 1), y: Yearbook of the United Nations Commission on International Trade Law, 1977,
Volume VIII, ctp. 130. map. 17. u 18; Analysis of comments and proposals by Governments and
international organizations on the draft Convention on Contracts for the International Sale of Goods, and on
draft provisions concerning implementation, reservations and other final clauses, Prepared by the Secretary-
General, 21 February 1980 (A/CONF.97/9), Article 65, map. 8, y: United Nations, United Nations
Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980, Official
Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings
of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 80; Report of the First Committee, 7 April
1980 (A/CONF.97/11), Federal Republic of Germany (A/CONF.97/C.1/L.208), y: United Nations, United
Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March — 11 April 1980,
Official Records, Documents of the Conference and Summary Records of the Plenary Meetings and of the
Meetings of the Main Committees, A/CONF.97/19, New York, 1991, ctp. 134. u 135. ¥V un. 8:101 ct. 2.
Hauena eBpONCKOr YroBOPHOT MpaBa, W3PHUYUTO je mpeaBuljeHO 1a, Kaja je crpaHa ocioboleHa of
OATOBOPHOCTHU 3001 HEU3BPIICHA, ApYyTra CTpaHa HC MOXKC 3aXTCBATU UCITYILCHE HUTH HAKHAAYy HITCTC.

720

"2 Buy. Comments by Governments and international organizations on the draft convention on the international

sale of goods (A/CN.9/125 and A/CN.9/125/Add. 1 to 3, 22 March 1977), Poland, y: Yearbook of the
United Nations Commission on International Trade Law, 1977, Volume VIII, ctp. 128. map. 3-6.

22 IIpema cxBaramy BpxoBnor cyna benruje, unmenuna na cy oxapendom wi 79. KoHBeHuuje M3pUUNTO
obyxBaheHH cllydajeBH BHILIE CUIIC HE TIOApa3yMeBa Jia je lbOMe HCKIbyueHa mpaBHa peneBantHoct hardship
cutyanuje. Y3umajyhu y o63up oapenbe cr. 1. u 2. . 7. Konsernuje, BpxoBuu cyx benrnje je ncrakao na
6u muTama Koja ce THuy Matepuja ypehernx KonBeHmujom, a Koja HUICY U3PHYUTO PEIIeHA Y H0j (OHO IITO
ce obmuHO HazmBa yHyTpammmom (internal gap) wmm praeter legem mpaBHOM TpasHHHOM), Tpe6Gaio
pemaBatu Ha jemHOOOpa3aH HauWH, WMajyhu y BuUAy ,,0NITa Hadela KOjuMa C€ PETYNHIIE MpPaBo
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MeljyHapoHe TproBuHe . be3 gomaTHOT 00pa3iokema, Cy/l je MOTOM 3ay3¢0 CTaB Ja Ce TaKBHU HMPUHIIUIIA
mory nponahu, mmely ocranor, y UNIDROIT Hauenmuma 3a melynaponmue TproBuHcke yrosope. (Bum.
Court of Cassation [Supreme Court] of Belgium (Hof van Cassatie), Case No. C.07.0289.N, Scafom
International BV v. Lorraine Tubes S.AS., Decision of 19 June 2009. mocrymHO Ha:
http://cisgw3.law.pace.edu/cases/090619b1.html) Illto ce Tuue moryhuoctn kopumhierba UNIDROIT
Hauena mpu Tymadewy n/nim gonymaBamy bedke KOHBEHIN]je, MALIUBEHA ce pasiuKyjy. [lojenuan ayropu
KPUTHKYjy 0Baj meta-code mpucTym Kako u3 GpopMalHHUX, TaKO W W3 CYIITHHCKHX pasiora. Hasoje ma ce
UNIDROIT Hauena, kao ,,kaCHUjH aKaJeMCKU IPOU3BOA ", HE MOTY KOPHUCTHTH NpU TyMadermy paHHujer
hard law Tekcra. Ocum Tora, Ha UNIDROIT Hauena, xao ,,Crosballllbi MHCTPYMEHT, HE MOXE Ce
OCJIOHUTH TIpH yTBphHBamy OMIITHX Ha4yela Koja ce Hamase y ocHoBu Kousenyuje. (Bua. Michael Bridge,
The CISG and the UNIDROIT Principles of International Commercial Contracts, Uniform Law Review,
Volume 19 (2014), Number 4, ctp. 625. u 627-629; Harry M. Flechtner, The Exemption Provisions of the
Sales Convention, including Comments on ,,Hardship® Doctrine and the 19 June 2009 Decision of the
Belgian Cassation Court, The Annals of the Faculty of Law in Belgrade — Belgrade Law Review, Year LIX
(2011), No. 3, ctp. 95. u nasme; Franco Ferrari, General Principles and International Uniform Commercial
Law Conventions: A Study of the 1980 Vienna Sales Convention and the 1988 UNIDROIT Conventions,
Uniform Law Review, Volume 2 (1997), Issue 3, ctp. 459. u 460; Scott D. Slater, Overcome by Hardship:
The Inapplicability of the UNIDROIT Principles’ Hardship Provisions to CISG, Florida Journal of
International Law, Volume 12, Number 2 (Summer 1998), ctp. 245, 246, 249. u 252) Ilpema cynpoTHOM
vunuberby, UNIDROIT Hauena mpencraBsbajy oOmiiTa MpaBuia Koja Cy MOTOIHHUja 3a MeljyHapojHe
TPrOBUHCKE yroBope OJ TpaBwja JoMaher yroBopHOr ImpaBa MW MOTY CIYXHTH 32 KOMIUICTHPAHE
MeljyHapoJHUX MHCTpyMeHaTa yHu(pHKalije u3 ucte odaactu. Tume ce 006e30elyje Behia KOH3UCTEHTHOCT U
MPaBUYHOCT y pelliaBamy MeljyHapoaHUX MpUBpenHux croposa. OBaj mpeyior, HapaBHO, MOApa3yMeBa Ja
cTpaHe HUCY u3a0paine HEeKH JAPYrM JNONyHCKH u3Bop mpaBa, Hutu je npuMeHa UNIDROIT Hauena y
CYIIPOTHOCTH Ca HUMIICPATHUBHUM I[PaBHHUM IpaBUJIMMa, BOJbOM CTPAHA WU Bakehum TPTOBAYKUM
obuuajuma. (Alejandro M. Garro, The Gap-Filling Role of the UNIDROIT Principles in International Sales
Law: Some Comments on the Interplay Between the Principles and the CISG, Tulane Law Review, Vol. 69,
No. 5 (April 1995), ctp. 1149-1190. Bua. takohe Klaus Peter Berger, The role of the UNIDROIT Principles
of International Commercial Contracts in international contract practice: the UNIDROIT Model Clauses,
Uniform Law Review, Volume 19 (2014), Number 4, ctp. 533-537) OBakas ctaB npuxsaheH je u 'y OpojHIM
CYJICKMM U apOUTpaKHHM OJUTyKaMa y Kojuma ce npedepupa npakTHuaH MPHUCTYI, YMECTO JUCKYTOBamba O
,,TeopujckuM mutamuma’. loasu ce o Tora a ce y OJCYCTBY aJeKBaTHHX ojpenada beuke koHBeHIM]je
moxe npudehn UNIDROIT Hauenuma, koja npyxkajy ,,axypupaHa™ U MOJIEpHA pelliera 3a CIop 0 KOMe ce
pacnpassba. (Bua. mmp. Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce
in Belgrade, Serbia, Case No. T - 9/07, White crystal sugar case, Decision of 23 January 2008, goctymnHo
na: http://cisgw3.law.pace.edu/cases/080123sh.html; ICC International Court of Arbitration, Case No.
12460, Decision of 2004, JOCTYITHO Ha:
http://www.unilex.info/case.cfm?pid=1&do=case&id=1411&step=Abstract; Supreme Economic Court of
the Republic of Belarus, Case No. 7-5/2003, Holzimpex Inc. v. State Farm-Combine Sozh, Decision of 20
May 2003, moctymuo Ha: http://cisgw3.law.pace.edu/cases/030520b5.html; ICC International Court of

Arbitration, Case No. 12097, Decision of 2003, JOCTYITHO Ha:
http://www.unilex.info/case.cfm?pid=2&do=case&id=1403&step=Abstract; ICC International Court of
Arbitration, Case No. 11638, Decision of 2002, JIOCTYITHO Ha:

http://www.unilex.info/case.cfm?pid=1&do=case&id=1407&step=Abstract) Komucwuja YH 3a
mehynapoano tproeuncko mpaso (UNCITRAL) uspuunto je moznpasuna ynorpedy UNIDROIT Hauena,
no nompebu, 3a cBpxe Kojuma cy oHa Hamemena, unme cy UNIDROIT Hauena nogatHo m00uia Ha 3HAYajy
y koHTekcTy beuke xonBenumje. (Bua. Report of the United Nations Commission on International Trade
Law on the work of its fortieth session, Vienna, 25 June — 12 July 2007, map. 209-213) TTocroju u cpeatma
no3unyja, n3mely 1Be HaBeneHe, Koja aenyje yBepspuBHje. [losasu ce o Tora Ja je jeqHo MPUXBAaTHTH A
UNIDROIT Hauena Mory ciyXWTH IIpH TyMadely, OJHOCHO NONYH-aBamy IPaBHUX INpa3HUHA, JIOK je
CacBHM JIpyra CTBap ayTOMAaTCKH Ce I03MBaTH Ha muxose oapenode. [Ipema oBom raequmry, UNIDROIT
Hauena ce Mory KOpHCTHTH caMO JIOK IOMaxy y pasjalllibaBamy WM TOApXKaBawy eeli nocmojehux
OMIITHX Hauena Ha kojuma Koweenyuja moumsa. (Bun. Michael Bridge, The CISG and the UNIDROIT
Principles of International Commercial Contracts, Uniform Law Review, Volume 19 (2014), Number 4, ctp.
630. u masme; Jirgen Basedow, Uniform law Conventions and the UNIDROIT Principles of International
Commercial Contracts, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium ,International
Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles, Verona University (Italy), Faculty
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CT. 2. KOHBGHLII/IjC,723 U3BOhemEeM OBOTI MpaBa W3 Hayesla CaBECHOCTH M momTema (Wwi. 7. CT.
1)"* wnn npuMessyjyhn ra kao ommre Hadeno KojuM je Konpenumja nHCrmprcana (. 7. CT.
2).”% IIpema cynpoTHOM MHIIJBEEY OBa COIYLMja je Henpuxpatibuea. Hadeno caBecHOCTH 1
NOIITeHka HE MOXKE C€ KOPUCTHTH ,3a 3a00WIaXeme CKCIUIMIMTHUX —onpenada
Konpenumje“.””® Cmarpa ce 1a je y wi. 79. KOHBEHIHje YCBOJEHO CPE/ibe PEICHbe KOJHM Ce
OCHTypaBa W YrOBOPHA MpaBlia U CUTYpPHOCT TpaHcakiuje. Jlogaje ce U 1a je oBaj MpUCTYI
HETPUXBATJFUB IPE CBEra 300T TOTa IITO j& CIIOPHO Jia JIM j& OBO MHUTAkE y CTBAPU PEIICHO Y
Kousennuju. ITo3uBajyhu ce Ha ,,ipunpemun pag (travaux préparatoires), sakipydyje ce aa

ce KonBennmja omnpenenuia 3a jeMUHCTBEHY KOHICMIH]Y ocio0ohema o1 OArOBOPHOCTU U

TUME OCTaBUJIA MO0 CTPAHU TEOPHjYy O MPOMEHEHUM OKOJIIHOCTUMA (YaK M aKo ce 0Baj M300p

of Law, 4-6 November 1999), ctp. 135. u nmame; Franco Ferrari, General Principles and International
Uniform Commercial Law Conventions: A Study of the 1980 Vienna Sales Convention and the 1988
UNIDROIT Conventions, Uniform Law Review, Volume 2 (1997), Issue 3, crp. 460; Anna Veneziano,
UNIDROIT Principles and CISG: Change of Circumstances and Duty to Renegotiate according to the
Belgian Supreme Court, Uniform Law Review, Vol. XV (2010), Issue 1, ctp. 141; Catherine Kessedjian,
Competing Approaches to Force Majeure and Hardship, International Review of Law and Economics,
Volume 25, Issue 3 (September 2005), ctp. 420) OBakBa KBanu(HKalKja 3aXTeBa Ja Ce€ MPETXOIHO YTBPAU
npupoja mnojeauHayHux npaBwia caapxkanux y UNIDROIT Hauwemuma. ¥ cMucny npa Jim mpaBuiio y
MUTalky 3alpaBo MPOU3MIa3KM U3 ojApenada KoHBeHIMje, HACYIPOT MHOTUX IPYTHUX M3BOpa Ha KOjUMa Cce
3acauBajy UNIDROIT Hauena, u 1a nu cy ommra Hadena kojuMma je Kougenyuja wHCIIpUCaHA pa3paljeHa
kako Tpeba y UNIDROIT Hauennva. O UNIDROIT Hadennma kao cpencTBy 3a TyMadewe U MONYHaBambe
npaBHKX MpasHuHa y pomaliem mpaBy Bua. Christina Ramberg, The UNIDROIT Principles as a means of
interpreting domestic law, Uniform Law Review, Volume 19 (2014), Number 4, ctp. 669-675; Klaus Peter
Berger, The role of the UNIDROIT Principles of International Commercial Contracts in international
contract practice: the UNIDROIT Model Clauses, Uniform Law Review, Volume 19 (2014), Number 4, ctp.
537-539. O ynotpedu Hauesa eBpOICKOT yrOBOPHOT MpaBa Mpu TyMauewny wi. 79. beuke KOHBEHIUje BHUI.
Dionysios Flambouras, Comparative Remarks on CISG Article 79 & PECL Articles 6:111, 8:108, May
2002, mocrynmo Ha: http://cisgw3.law.pace.edu/cisg/text/peclcomp79.html.

»CeM JIpyK4Hjer cropasyma, cMaTpa ce Ja Cy cTpaHe npeliyTHO MOJBpIJE CBOj YrOBOP WIIH HETOBO
3aKJby4eHe 00MYajy KOjU MM je OWO IMO3HAT WM MOpao OWTH TMO3HAT W KOjU je IIMPOKO IO3HAT Yy
Mel)yHapoaHO] TProOBHHM M PEIOBHO ra y3MMajy y OO3Mp YrOBOpHE CTpaHe y YroBOpHMa HCTE BPCTE Yy
OJHOCHO] TProBaukoj rpaHu. Y ommyiu ox 5. maja 1997. rogune y npemmery Op. 7365/FMS Islamic
Republic of Iran v Cubic Defense Systems, Inc. (final award), Ap6urpaxkuu cyn Mel)yHapoaHe TproBuscke
KoMope je ucrakao aa he ce mpuiuMkoM yTBphHBama CaJIpKMHE OMIITHUX Hauesia MelyHapoaHOr mpaBa H
TproBaukux obuuaja pykosogutd UNIDROIT Hauenuma 3a meljynapomHe TproBuHcke yroBope. (Bu.
Uniform Law Review, Volume 4 (1999), Issue 3, ctp. 797). ApOutpakHa oJylyKa je KaCHHje MpH3HaTa
npecynom Oxpyxsor cyna y Kammdopuuju (CAJNl). Bun. United States District Court, S. D. California,
07.12.1998 — Ministry of Defense and Support for the Armed Forces of the Islamic Republic of Iran v Cubic
Defense Systems, Inc. (29 F. Supp. 2d 1168), Uniform Law Review, Volume 4 (1999), Issue 3, ctp. 799-804.

L IprIInKoM TymMadema oBe KoHnBeHIje Boauhe ce padyHa 0 lbeHOM MeljyHapoIHOM KapakTepy U oTpedu 1a
ce yHanpeau jeTHo00pa3HOCT BheHe MPUMEHE U MOIITOBakhE CABECHOCTH y MeljyHapOIHOj TPTOBHHH.

723

724

% Tlutama koja ce THay MaTepuja ypeheHnx oBoM KOHBEHIHMjOM a KOja HHCY H3DHYHTO DEIICHA y O],

pemaBahe ce mpema ONmITHM HadenuMa KojuMa je oBa KoHBeHIMja WHCIHMpHCaHA WIH, Y OACYCTBY THX
Hadesna, mpeMa MpaBy Koje Ou ce MPUMEHUIIO Ha OCHOBY TIpaBuiia Mel)yHapOHOT MIPUBATHOT MpaBa.‘

72 Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on the
International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 594. nap. 3.1.2.
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721 BakonomaBHa“ ucropuja Komemmmje ortkpua ma je hardship

MOK€ KpPUTHUKOBATH).
CUTyalldja pa3MaTpaHa TOkoM (opmynucama wi. 79, anu je ompenda koja Ou ce mMoceOHO
0aBuiIa HOME HAMEpPHO M30CTaBJbeHA. [Ipema OBOM rienumry, To je Omia cBecHa OAJyKa
peaaKkTopa, Tako Jia ce OBO IMTAlke HE MOXKE CMaTpaTd YHYTpallmoM Wiu praeter legem
NPABHOM NPA3HHHOM Koja OHM ce ,OMmyHmia“ npuMeHoM wi 7. cr. 2. Kompenmmje.'?
[ItaBue, cmarpa ce 1 1a 6u yHHPOPMHOCT Onia yrpoKeHa ako OM ,,peCTPUKTUBHA TEOpHja
1. 79 mocrojana ,,paMme y3 pame ca gomMahuM JIOKTpHHaMa, O]l KOjUX HEKE YBa)kaBajy
TPOMEEbCHE OKOMHOCTH, Maja I0J pasTMuiTHM YCIOBHMA, JOK HX Apyre oxbmjajy.’”> C
003MpOM J1a TIOCTOjHU, PU3HK OJCTYIAama ce He cMe MOTHeHUTH. [locToju u cTaB mpema KoMe
3a pemiaBamkbe OBOT nHTama Huje HyxHO mnpuberaBaté UNIDROIT Hauenmuma. Ocum
INPaKTUYHUX TellKkoha y npucusbaBamy HEBOJbHE CTpaHE HAa KOHCTPYKTHUBHE U KOOIEpPAaTHBHE
MIPETOBOPE, HABOJU CE U Jia je TEIIKO 3aMUCIIMTU CUTYaIUjy y K0joj OM TakBa Qy>KHOCT Ouia
neomnxoxHa. > [IpemMa OBOM IJIEIMINTY, aKO OH CTpaHa moroljeHa mpoOMEemHEHHM OKOIHOCTHMA

MOHYIWJIA UCTTYEEHhE 10/ U3MEHEHIM YCIIOBHMA, Apyra CTpaHa He OM MOTja TO Ja 0J0uje

ako Ou Y OKOJIHOCTHUMA JA4aTor cnyqaja oui1o MNpaBUYHO MW Pa3yMHO Ja IIPHUXBATH TAKBY

727 Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.), Commentary on the
International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 594. nmap. 3.1.2.

28 By Michael Bridge, The CISG and the UNIDROIT Principles of International Commercial Contracts,
Uniform Law Review, Volume 19 (2014), Number 4, ctp. 636. u 637; Harry M. Flechtner, The Exemption
Provisions of the Sales Convention, including Comments on ,,Hardship*“ Doctrine and the 19 June 2009
Decision of the Belgian Cassation Court, The Annals of the Faculty of Law in Belgrade — Belgrade Law
Review, Year LIX (2011), No. 3, ctp. 93. u nasse; Joern Rimke, Force majeure and hardship: Application in
international trade practice with specific regard to the CISG and the UNIDROIT Principles of International
Commercial Contracts, Pace Review of the Convention on Contracts for the International Sale of Goods,
Kluwer, 1999-2000, mocrymHo na: http://cisgw3.law.pace.edu/cisg/biblio/rimke.html, ctp. 220. u 240. ¥
BE3M Ca OBMM CTaBOM, Tpeba HAaNOMEHYTH [a IIOCTOjU Y MHILBCHE 13 YUIBCHULA Ja je y Xalkom
jeIHOOOpa3HOM 3aKOHY OWJIO M3PHYHTO PEIICHO HEKO MHTamke Koje ce THue marepuje ypehene beuxom
KOHBEHIIAjOM, a Ja IIOTOM TO TT0CeOHO MPaBMIIO HUje PeHeTo y beuky KoHBeHNH)Y, jep Ha Jnruiomarckoj
KoH(pepeHIHjH HUje Omro Moryhe mocTuhu JOroBOp 0 TOM MHUTaBky, MOXKE YKa3aTH Ha TIOCTOjambe TPa3HIHE
y beukoj konBennuju. Bun. Jirgen Basedow, Uniform law Conventions and the UNIDROIT Principles of
International Commercial Contracts, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium
LInternational Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles®, Verona University
(ltaly), Faculty of Law, 4-6 November 1999), ctp. 134. u 135.

" Denis Tallon, Article 79, y: Bianca-Bonell Commentary on the International Sales Law, Milan, 1987, ctp.
594. map. 3.1.2.

3 Ocum Tora, yKOIHKO HeHA MOBpeaa He O GHiIa MPAaBHO CAHKIIMOHMCAHA, TYXKHOCT MOHOBHOT MPEroBaparma
He OM mpexacTaBbana ,HUINTa Buie oxa ¢apce”. [lorpebHO je mMaTu y Buay u jaa ce y mehyHapoaHO]
TPrOBHHH PEIOBHO 3aXTeBa Op3WHA M MpaBHA CHI'YPHOCT, KOje ce MPOTHBE AyruM IperoBopuma. Ingeborg
Schwenzer, Force Majeure and Hardship in International Sales Contracts, Victoria University of Wellington
Law Review, Vol. 39 (2008-2009), ctp. 723.
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HOHyI[y.731 Ako 064 TO YYMHWIA, IOCTYNMWIA OM CYIPOTHO OIIITEM Haqeny732 CaBECHOCTHU U

HOH.ITCH:":I.733

6. MFapanuuja ucnymwemwa

. 734
C o03upoM Ha JUCHO3UTUBHHM KapakTep beuke KoHBeHIIH]e, CTpaHe MOTy

2,”® oncrynurtn ox GuI0 KOje

UCKJbYUYUTH HCHY IPUMEHY HJIH, [IOJ] PE3ePBOM oJpeaou . 1
O BCHHX OAPSIOM HIM H3MCHHTH FUXOBO ACjCTBO. > JIy)KHHK MOXE aICONYTHO
rapaHTOBAaTH 3a UCIYHEHE, TaKO Ja je OJAroBOpaH 3a ITeTy 0e3 o03upa 300T vera HHjE
U3BPIINO HEKY OJ CBOjUX o0aBe3a, WJIM MOXXE MPUXBATHUTH PU3MK OJpeEeHUX CMETHHH.
["apannyja uCymemba MOXKE CE€ HAPOUUTO MPETIOCTABUTH Kaja je onpeheHa cmeTma, Koje cy
CTpaHe OuJie CBECHE, T0CTOojalla y BpeMe 3aKkJbyderma yropopa. Mako je motpebaH ompes mnpu
TyMa4erwy TaKBOT YTOBOpa, MOXE CE CMaTpaTH Jia ce TY)KHHUK Y TOM cliydajy obaBe3ao na he
CaBNAJaTH CMETHY, OJHOCHO HheHEe Mocieauie. > VCTo Kao IITO MOTY MCK/bYYHTH MM
OTPaHUYUTH MPABHO 7ejcTBO Wi. 79. KOHBEHIIM]e, YTOBOPHE CTPAHE T'a MOTY U MPOIIUPUTH U

I[OHYHI/ITI/I.738

731
31 Tome y mpmior roBOpH M IyKHOCT yOnaxkaBama IITETe, Kao ONIITE MPaBHO Hadeno, mpeasuhena wi. 77.

Konsennuje. Ingeborg Schwenzer, Force Majeure and Hardship in International Sales Contracts, Victoria
University of Wellington Law Review, Vol. 39 (2008-2009), ctp. 724. u 725; Ingeborg Schwenzer, Pascal
Hachem, The CISG — Successes and Pitfalls, The American Journal of Comparative Law, Volume LVII,
Number 2 (Spring 2009), ctp. 475.

Bun. Franco Ferrari, General Principles and International Uniform Commercial Law Conventions: A Study of
the 1980 Vienna Sales Convention and the 1988 UNIDROIT Conventions, Uniform Law Review, Volume 2
(1997), Issue 3, crp. 461.

73 Bux. y Tom cmuciy Denis Tallon, Article 79, y: Cesare Massimo Bianca, Michael Joachim Bonnell (eds.),
Commentary on the International Sales Law: The 1980 Vienna Sales Convention, Milan, 1987, ctp. 582.
nap. 2.6.5.

3% Bun. Panosan JI. Bykamuuosuh, Melynapoono nociosro npaso: onwmu u nocebnu oeo, Kparyjesam, 2012,
ctp. 389. u naswe.

732

3 Buo xoja oxpenda wr. 11, 29. wm Jlena || Kousenumje (3ak/byderse yroBopa), KOjoM ce J03B0JbaBa 1a Ce
YroBOp O NPOJAAjH 3aKJby4H, M3MEHH WM CIHOPAa3yMHO packWHE WM TOHYJa, NPUXBaTake HJIM ApYra
WHJIMKalKja O HaMepH yYHHE Ha HEKW JAPYTW HauuH a He y micaHoj Gopmu, Hehe ce NpUMEHUTH y CiIydajy
Kaj OWIo Koja CTpaHa UMa CBOje MECTO MOcCJIoBama y Jlp)kaBu YrOBOPHHUIIM KOja je jJana n3jaBy Ha OCHOBY
1. 96. KonBenuuje. Ctpane He MOTY 1a OJICTYyIIE O/l OBOT WiIaHa HUTH J]a U3MEHE FEroBo JI€jCTBO.

736 KonBennuja, ui. 6.

¥ Bup. Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary
on the UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp.
1153. map. 59.

738 Cangpa @umep Ilo6or, IIpaso melynapooue npodaje, Hosu Caz, 2014, ctp. 205.
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I''IABA IV
UNIDROIT HAYEJIA 3A MEBYHAPO/JHE TPTOBUHCKE YI'OBOPE, HAYEJIA
EBPOIICKOI' YTTOBOPHOI IIPABA 1 HALIPT 3AJEJHUYKOI' OKBUPA 3A
YIIYRUBAIBE

1. YBoaHe HAamIOMeHe

UNIDROIT Hauena 3a mehynaponHe TproBUHCKE yr0B0pe,739 Hauena eBpornckor

740741 - 742
yroBopHOr mpaBa’ " n Haupr 3ajenHumukor okBupa 3a ynyhuBame npobiemy

" UNIDROIT Hauena 3a melhymapoane tprosucke yrosope (International Institute for the Unification of
Private Law (UNIDROIT), UNIDROIT Principles of International Commercial Contracts, Rome, 2016;
nabe y pycHorama: UNIDROIT Havena) mpeu myT cy o6jaBibeHa 1994. rogune. J[pyro usname je U3amuio
TAYHO JIeCeT TOJUHA KacHHje, JIOK Cy HapeaHa u3ama objaBibena 2010. u 2016. romqune. Force majeure u
hardship mpasuna ocrana cy HenpomemeHa, JTOK Cy KOMEHTapH HE3HATHO ,.eBonyupain”. O mopekny u
mpuripeMu  UNIDROIT Hauena, on wununujateBe 3a ,IlporpecuBHy koaudukaiyjy wmelhyHapomHor
TPrOBUHCKOT TMpaBa“ u3 paHux 70-UX TOAWHA TMPOIUIOr BeKa, MNPEKO MPETXOAHOT HCIHUTHBAMkA
HU3BOAJBUBOCTH TaKBOI' HpOjeKTa, INPpBUX KOHKPCTHUX IUIaHOBA, U3BOpa HchHpaque, Ha4YuHa pajga, a0
konaune peanusanmje Bua. Michael Joachim Bonell, The UNIDROIT Initiative for the Progressive
Codification of International Trade Law, The International and Comparative Law Quarterly, Volume 27
(1978), Issue 2, ctp. 413. u nawe; Michael Joachim Bonell, The UNIDROIT Principles of International
Commercial Contracts and the Principles of European Contract Law: Similar Rules for the Same Purposes?,
Uniform Law Review, Volume 1 (1996), Issue 2, ctp. 230. u gasbe.

™ Unejy o mspaxm Hauena eBporckor yrosopHor npasa (Principles of European Contract Law) usmeo je 1976.
TOAMHE y aKaJeMCKHM KpyroBMMa JaHcKu mpocgecop rpahanckor n Tprosunckor npasa Omne Jlango. Kao
pesynrar Te uneje, 1980. ronune dopmupana je Komucuja 3a eBporicko yropopHo mnpaso (Commission on
European Contract Law - CECL), gecto Ha3uBaHa u JlaHmOOBa KOMHCHja, 10 EH-CHOM OCHHBAdy H
npexacenaBajyhem. Unanosn Kommcuje Owim cy MCTakHYTH CTpy4halld M3 Ip)kaBa wiaHuna EBporicke
(exonomcke) 3ajeanuie/yauje. OnHu, MehyTHUM, HHCY TpEACTaB/bAd CBOje JAp)KaBe, HUTH CaMy
3ajenuuily/ YHUjy, Ta HU Biaje, HATH 3ajenuuia/YHuja, HUCYy OWIIe Be3aHe pe3yiTaTUMa paga OBe
komucuje. [wp Komrucuje 61o je 1a yTBpau OIIITa NpaBuiia yTOBOPHOT NpaBa Koja MPeICTaB/bajy HE CaMo
3ajeHUYKO je3rpo (COMMON Core) pernema npuxBaleHUX y HAIMOHAIHHAM MPaBHHUM CHUCTeMuMa, Beh u
IErOB MPOrPECHUBHH PAa3BOj, MpeIjiarameM MOjeANHUX olpenada KOojuMa ce ojpakaBajy Hjeje Koje joIi
yBEK HUCY OuJie MaTepHjaju30BaHe HH Yy jeHOM mocTtojehemM mo3uTuBHOM mpaBy. Mepe xapMoHM3aIHje
KOjIMa Cc€ CJMMHHMINY pa3iMKe Yy HAalMOHAIHMM [paBUMa, IITETHE 3a e(UKAacHO NPEKOrPaHUIHO
TIOCJIOBAbE, HAPOUUTO KOPHUCTE YTOBOPHUM cTpaHama, omoryhyjyhu uM ynyhusame Ha ckyn npaBmia Koja
ce yHH(GOPMHO NpHMEHYjy Ha TepHUTOpHjaMa pa3lIMYMTHX Jp)KaBa, Koja cy ,,0[[BOjeHa™ ox Omio Kor
1oceOHOT MPaBHOT CHCTEMa, JIOCTYITHA Ha je3uuMa o] Kojux he uM BepoBaTHO OapeM jenaH OMTH MMO3HAT U
kKoja he UM TOKOM BpeMeHa IOCTaTH MHOTO IO3HaTHja HEro IMPaBO OWJIO KOje CTpaHe IpiKaBe Yy KOjoj
obaBibajy cBojy aenatHocT. Bun. Principles of European Contract Law, Parts | and 1l — Combined and
Revised, Prepared by The Commission of European Contract Law — Chairman: Professor Ole Lando, Edited
by: Ole Lando and Hugh Beale, The Hague, 2000, YBox, ctp. XXi-XxVii. Bua. Bunie o Hauenuma eBporickor
yroBopHor mpaBa Pamosan JI. BykagunoBuh, Hadena eBpoIicKOor yYroBOpHOT TIpaBa y MpOIECY
eBpoIen3allije NPUBATHOT NpaBa, y: Hauena esponckoe y2080pHoe npasa u jy20Cio8eHCKO Npaso: npuioe
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MPOMEIEHHX OKONHOCTH (y ykeM cMuciay) ™ mupucrymajy Ha  uiekcubuian

ypaBHOTeXeH HaunH. CyO4YeHH ca HApOYUTO KOMIUIEKCHUM TNHTalkUMa y KOojuMa ce

xapmornusayuju domakhee 3akonooaécmea, npupenuo Panosan /1. Bykammuosuh, Kparyjesam, 2001, ctp.
29-55.

Nako cy OBM MpaBHU MHCTPYMEHTH Ha3BaHHM ,,Hauenmma“, muxoB Tekct (black-letter text) je Bpao ciuuan
NpaBWJIMMa CaAp)kaHUM y rpaljaHckum (M TProBaukuM) 3aKOHWIMMa y EBpomnM M OHMMa IpeKko OKeaHa,
HIp. y JemHOOOpa3zHoM TproBaukoM 3akoHuky CAJl. U 3aucra, oH ce n 'y camum Hayenuma o3HauaBa Kao
black-letter mpasuna (Bua. Table of correspondence of the articles of the 1994, 2004, 2010 and 2016
editions of the UNIDROIT Principles y: UNIDROIT Haueuna, ctp. xxxvii; Principles of European Contract
Law, Parts | and Il — Combined and Revised, Prepared by The Commission of European Contract Law —
Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The Hague, 2000, VBox, ctp.
XXVi), TOK ce y TOjemMHNM YaHOBMMa yiyhyje Ha ,,[IpaBHIIO caJp)KaHO Y HEKOM JpyroMm wiany. Mama
HUKaJa HUje H3PHUYUTO O0O0jallibeHO 3aIlTO je YHOTpeOJheH H3pa3 ,,Hadena™, YHHH ce Ja je HHXOBE
penakTope MpUBYKIAa KOHOTalHja ,,0CHOBHOT™, ,.0uTHOT", ,ommTer uta. OCUM Tora, MOXKIa HHUCY OMIH
BOJBHH Ja TOBOpe O TMpaBmwinmMa 300r cTpaxa na he OWTH O3HA4YeHH Kao CaMOIPOKIAMOBAHH
eBporicku/MelyHapomuu 3akonomasiu. Bua. Martijn W. Hesselink, The Principles of European Contract
Law: Some Choices Made by the Lando Commission, Global Jurist Frontiers, Volume 1 (2001), Issue 1,
Article 4, ctp. 18.

™2 Hanpr 3ajensmuxor oxBmpa 3a ymyhmeame mpumpemune cy CTymujcka rpyma 3a EBporcku rpabamckm
sakonuk (Study Group on a European Civil Code) u McrpaxuBauka rpyma 3a nocrojehe npuBaTHO MpaBo
Esporicke 3ajennuie (Research Group on the Existing EC Private Law), T38. ACqQUIS rpyra, Koje cy YHHUIA
HCTaKHYTH TMPEJCTABHHUIM aKaJIeMCKE 3ajeMHUIIC W MPABHUIM MPAKTHYapH, TOTOBO W3 CBHX JpXaBa
4jaHuIa YHHUje, I1a YaKk U U3 OHUX 3eMajba Koje Cy y TO BpeMe Omie ApkaBe kKanauaatu. bynyhu na notude
o]l IpUBaTHe UHMIMjaTHBe, HaupT 3ajeqHnukor okBupa 3a ynyhnBame MpezcraBiba akaieMcKo TocTHrHyhe
HE3aBUCHHUX CTPydYmaka M3 O0JIACTH MPHBATHOT, YIMOPEAHOT M KOMYHHTapHOT MpaBa, a HE ,,[OJUTHYKH
onoopen Tekct. O6jaBsbeH je 2007. roguHe W MEIMMHUYHO CE 3aCHHMBA Ha pPeBHIUpaHO] Bep3uju Hauena
€BPOIICKOT YTOBOPHOT paBa, aji je oJ] lbux o0yxBaTtHHju. CacToju ce o] MPUHLMMNA, TeUHULN]a 1 MOJCI
IpaBmIIa eBPOIICKOT IPUBATHOT NpaBa. Marepuja je nonesbeHa y cenam kmura (Keura | — Onmire onpenoe;

741

Kmura |l — YroBopu u npyru npasuu nociosu; Keura Il — O6asese u oxrosapajyha mpasa; Keura 1V —
KoHKkpeTHH yroBopu U 1paBa U 00aBe3e Koju U3 BHX npouctudy; Kiura V — [locnoBoacTBo 0e3 Halora;
Kmura VI — BaryroBopHa oArOBOPHOCT 3a IITETy Mpoy3pokoBaHy apyrome; Kmura VII — Crumame 6e3

OCHOBA) | J1Ba aHeKca. AHekc | cangpxu mepuHHIUje ojMOBa, Mok AHekc |l caapyku mpaBuna o pauyHamy
pokoBa. [lnanupaHo je na KacHHja Bep3uja Oyjae YIOTIYHEHA JOJaTHOM MarepujoM y (HOpMH MOJIE
npasuia y Kwusu IV u Kwurama VI — X, koje hie ce oqnocntr Ha onabpana nurama crBapHor mnpasa. O
LMJbEBUMA KOjUMa Cy C€ BOJIWIM PEJaKTOpH, NPUHLMUIIMMA M OCHOBHMM BpEIHOCTHMAa Ha KOjUMa ce
3aCHMBAjy YCBOjE€Ha pellema, CaapKUHU U CTPYKTYypH, onHocy u3Mel)y Haupra 3ajenHuukor oxBupa 3a
ynyhuBamwe U myOiukanuja koje cy wiu he Tek OuTH 00jaBJbeHE Y TOKY NPHUIPEMHHUX pajioBa, Kao U O
moryhoj Tpanchopmarmju y ,,HOMUTHUKK™ 3ajenHuukn okBup 3a ymyhuBame (Common Frame of
Reference), kao ¢dopmanHonpaBHy yHH(UKAIM]y YrOBOPHOT TpaBa 3a CBE JIp)KaBe WIAHWIEC YHHUjE BHIL.
Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR), Prepared by the Study Group on a European Civil Code and the Research Group on the Existing
EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-Nélke, and
Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul,
Anna Veneziano and Fryderyk Zoll, YBon, ctp. 1-23.

™3y cBa Tpu m3BOpa HEMOTYNHOCT HCITyHeHa H IPOMEE-CHE OKONHOCTH (Y yKeM CMHCIy) PeryincaHe cy
onsojeno. UNIDROIT Hauena 6aBe ce ,.Bumom cunom™ (force majeure) y Ilornmaemy 7, mocBehenom
Heucnymwewy, Onesbak 1: Heucmymeme yommte, wi. 7.1.7, nok cy oapenbe o hardship curyauunju
canpxane y [lornasipy 6, KOje ce OJIHOCH Ha ucHymbemwne, Onesbak 2: Hardship, un. 6.2.1-6.2.3. Y Hauenuma
€BPOIICKOI YTOBOPHOT TpaBa MpaBHE MOCeaule ,,cMeTmhe (impediment) koja je BaH KOHTpOJIE Iy)KHHKA,
0J1 Kora HHje OWI0 pa3yMHO OYEKMBATH /1a y BpEME 3aKJbydera yroBOpa CMETHY y3Me Y 003up Win aa
n30erHe Wiv capjala CMETHY WIN BbeHe nocienuie, ypehyjy ce y [lornasmy 8: Heucnymeme n mpaBHa
cpenctsa yormre, @wi. 8:108: Ocnoboheme 360T cMeTHe, JOK Ce TOHOBHH ITPETOBOPU M H3MEHA HITH PACKH
yroopa 36or mpomene oxonHoctu (Change of circumstances) perymumy y IlormaBisy 6: Campxaj u
nejcta, wi. 6:111: IIpomena oxonHoct. Y HanpTy 3ajenHU4KOr oKBHpa 3a ynyhuBame MOJEN MpaBUiIo
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OJIpaXkaBajy HEIIOMUPJbUBE PA3JIMKE NMPUCYTHE Y HALIMOHATHUM IIPAaBHUM CUCTEMHMA, YMECTO
Jla Ipuxare KOMIPOMHUCE KOje ,,0/1ajy" IPOMyCTH U JIBOCMUCICHU U3pa3u (kao oHH y beukoj
. . “ 745
KOHBEHIIMjH), PEIAKTOPH Cy YCBOJWIM KOHLENT ,,00sbux mpaBmia“ (better rules),”™ ca
WHOBAaTUBHHUM peIleHhHMa KOja, MaKO joIl YBEK HHUCY ommrenpuxBaheHa, mpemMa HBUXOBOM
. 746 .
MUIIUBCHY, BUIIEC OATOBapajy morpebama mehyHapoane tprosuHe.  OBo je Ouio moryhe
300r HexocTaTtka auruioMarcke (Gopmannoctu. CTaBOBH WIaHOBA pajHE IpyNe HUCY MMaH
TEXKHUHY 3BAaHHYHOT TIpEJCTaBbarba OWIIO KOje IprkaBe, 300T 4yera OHM HHUCY OWIIM Be3aHU
WHCTpPYKIIMjaMa BIJIaJa ,,ca CBOJUM VIJIABHOM KOH3EPBAaTHBHUM CTaBOM IIpeMa HOBHM
npaBanM m3ymmuma“.’ "’ Tlpuxsarame Hauena 3aBucuhe o y6embMBOCTH mpemBuheHmx
peliema U CIPEMHOCTH W HMHTEpeca MOCIOBHHUX JbYAM Ja WX TMPHUMEHE Kao palMOHaIHA

748 . . ..
I[IpaBujia IIOHAIIamkAa. yCBO_]eHa peuicwma nMajy BUCOK ayTOPUTET, KOJU J€ CTBapaH, a HE

KOjUM ce perynuiie ,ocnoboheme 300r cmerme (excuse due to an impediment) 3a kojy OyXHUK He
oaroBapa W Koja ra cmpedaBa fqa u3Bpmu obasesy (Il — 3:104), mamasu ce y Kwuszm Ill: OGaseze u
oxnroBapajyha mnpasa, Ilornasmse 3: IIpaBHa cpencTBa 300T HEHCHYECHA, JOK Ce OJpeade O MPOMEHH
okonHocTH Hanase ce y Kmusu Ill: ObaBese u omromapajyha mpasa, Ilormasse 1: Omiutu neo, Mogen
mpaBwio Il — 1:110 M3mena wiu npecTaHak obaBe3e 300T MPOMEHE OKOJHOCTH OUTYKOM cyaa. Jloruka
MOJIEJbEHOT TPeTMaHa je jacHa. AKO je uchnymeme Hemoryhe, obaBe3a Hehe OMTHM W3BpLIEHa, OMJIO Ja
mocroje ocnobahajyhie okomHOCTH, OHUIIO Ja TyKHHK OAroBapa 3a HeMOryhHOCT. Y Ipyrom ciydajy, Hako ce
obaBe3a He MOKE MCITYHHUTH iN Natura, nyxHuk hie 6uTH 0roBopaH 3a MWTeTy. AKO je HCIYHBeme, MaK, CaMo
TEpeTHH]je, MpaBHe TOCIeIUIIe TPOMEHEHNX OKOJHOCTH CE PETYJIMIINY Kao acleKT Uclymemwa. Bua. Joseph
M. Perillo, Force Majeure and Hardship Under the UNIDROIT Principles of Internationals Commercial
Contracts, Tulane Journal of International and Comparative Law, Volume 5, Spring 1997, ctp. 15.

" 3a pasmuKy o mpaBHIa KOjHMA ce peryimiie HeMOryhHOCT HCIyHema, Koja Cy OKapaKTepHCaHa Kao
JpakoHcka W HenonycteuBa“. (Bum. Joseph M. Perillo, Force Majeure and Hardship Under the
UNIDROIT Principles of Internationals Commercial Contracts, Tulane Journal of International and
Comparative Law, Volume 5, Spring 1997, ctp. 21) Cauyno Tome, €HrJiecKa JOKTpHHA O ocyjehemy
yroBopa (frustration of contract) je, y onnocy na oapende 4. 6:111 Hadena eBporckor yroBopHOT mpaBa
KOjHMa ce peryJuiily MpaBHe MoCIeuIe IPOMEHE OKOIIHOCTH, Ha3BaHa , kuinasujom* (tougher). Martijn W.
Hesselink, The Principles of European Contract Law: Some Choices Made by the Lando Commission,
Global Jurist Frontiers, Volume 1 (2001), Issue 1, Article 4, ctp. 10.

™ Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 168; Alejandro M. Garro, The Gap-
Filling Role of the UNIDROIT Principles in International Sales Law: Some Comments on the Interplay
Between the Principles and the CISG, Tulane Law Review, Vol. 69, No. 5 (April 1995), ctp. 1160.

748 By, Veog UNIDROIT Hauena u3 1994. roguse. Bug. takohe Principles of European Contract Law, Parts |
and Il — Combined and Revised, Prepared by The Commission of European Contract Law — Chairman:
Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The Hague, 2000, YBoz, ctp. XXVi.

Brnane umajy ,,ypoheHy CKIIOHOCT® /1a 4yBajy CBOje MPaBo, 1A YakK ¥ Ja MpoIimpe chepy NpUMEHe COIICTBEHUX
MpaBHUX KOHIIETATa, HE YBEK Ca KPUTHUYKHM MpEHCIHUTHBameM ompapnama. Dietrich Maskow, Hardship
and Force Majeure, The American Journal of Comparative Law, Volume XL, Number 3, Summer 1992
(Symposium — Contract Law in a Changing World), ctp. 659.

747

™8 Bun. y Tom cmuciy Pagosan J|. Bykammmosuh, Lex mercatoria xao mpaseaso mpaBo y melyynapomgHom
TProBUHCKOM (NpUBpEIHOM) TpaBy, [lpasuu owcusom, Op. 9-10/1994, crp. 1220. Kako ©m 06e30enmin
KOMIIApaTHBHY MPEAHOCT, peaakTtopu cy, inter alia, msberaBamm, Komwko rox je To Gmiao moryhe,
TEPMUHOJIOTHjY MOBE3aHy ca ofpeheHuM MpaBHUM CHCTEMOM, npedepupajyhu, nmpe cBera, u3pase Koju ce
yoOnuajeHo Kopucte y MelyHapomHoj yrosophoj mpakcu. (Michael Joachim Bonell, The UNIDROIT
Principles of International Commercial Contracts: Why? What? How?, Tulane Law Review, Vol. 69, No. 5
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dopMaiaH, U MOYMBA HAa Ba/baHOCTH MPEMJIOXKEHHUX MpaBHiIa W YIJEIy Tela Koja Cy HX
ycBojua. Ona, ka0 W cTapo IUS cOmmune, Texxe jaa Oyay NPUMEHCHA HE MyTeM CBOje
obaBe3yjyhie mpaBHe chare (ratione imperii), Beh 360r cBoje palnHMOHaIHE YBEPJHUBOCTH

(imperio rationis).”*°

Onpende o MpoMemEHUM OKOJIHOCTUMA OKa3yjy aa Hauena capapike u
peliekha Koja He MOTHYY HH M3 jEHOT MO3UTHUBHOI IMPABHOT CHUCTeMa. Y TOM ey OHa He
u3pakaBajy 3ajeqHUYKo jesro (common core) mocrojehux HanmoHamHUX TmpaBa, Beh

IpeCTaBIbajy 3ajeAHHYKO Taeaunrre (COMMON VIeW) HEKUX OJ1 HajUCTAKHYTHjUX CTPy4Ybaka

(April 1995), ctp. 1128) Yak u kana je ynorpeda ,,HalMOHATHUX MMOjMoBa Ouina HenzOexxHa (ump. force
majeure), BUXOBO TyMademe Mopa OWTH ayTOHOMHO. YmylinBame Ha HAIMOHAJHA TpaBa jeé HaMEpHO
M30CTaBJbEHO M y mpaTelieM KoMeHTapy Aa OW ce Harjacuia MpaBHA HEYTPATHOCT YCBOjEHHX MpaBHJIA U
BUXx0oB MehyHaponHu kapakrep. [locToju m MUIIUBERE A2 je ,,0Baj MPOITYCT 3a KaJbelke“ Y MepH y K0joj
TaKkBe HAllOMEHE jauajy ayTOpPHUTET NpaBHia JICTUTUMH3ALMjOM HHUXOBE OCHOBE M MOTY OUTH TeMeJb
pasBojHOT moTeHIMjana caapkanor y Hauenuma. (Bua. Klaus Peter Berger, The Lex Mercatoria Doctrine
and the UNIDROIT Principles of International Commercial Contracts, Law and Policy in International
Business, Volume 28 (1997) Number 4, ctp. 946) Kana je oapenda, Mame WIK BHUIIE, JOCIOBHO Mpey3eTa
u3 mmpoM cBeta npuxsahiene Kousenije YH o yroBopuma o meljyHapomaHOj mpoaaju poOe, BpIIH ce
n3pnunto ynyhuBame Ha HBeHO mopekso. M 3aucra, wiaHoBM PanHe rpyne HuCY OKIeBainM Ja yrpajie
onpende beuke koHBeHmuje y Tekct Hadverna, OapeM y OHHMM clydajeBUMa y KOjUMa Cy HX CMaTpaid
JIOBOJbHO J0OpHM Ja Ou Owie mpey3ere y Heusmemwenom obmuky. (Bum. Alejandro M. Garro, The Gap-
Filling Role of the UNIDROIT Principles in International Sales Law: Some Comments on the Interplay
Between the Principles and the CISG, Tulane Law Review, Vol. 69, No. 5 (April 1995), ctp. 1160) be3
003upa Ha To, PagHa rpyma je Onira cBeCHa U OrpaHHYeHa CBOjCTBeHNX Mel)yHapomHNM KoHBeHnHjama. OBa
OrpaHHYCHa TPAAULUOHATIHO YKIbYYY]y (parMeHTapHOCT, BEpOBaTHONY pa3NIMYUTOr TyMmMadyewma Yy
pa3IMYUTUM JpkaBaMa M Temkohy m3MeHe 3actapenux onpenada. Crora je onx oapenada Koneennuje u
OJICTYIIaHO WIIK CYy OHE NIMPEHE, KaJ roj je To cMarpano npuknagauM. (Bua. Michael Joachim Bonell, The
UNIDROIT Principles of International Commercial Contracts: Why? What? How?, Tulane Law Review,
Vol. 69, No. 5 (April 1995), ctp. 1123, 1124, 1130, 1131. u 1132) 3a pasnmuxy ox UNIDROIT Hauena,
Hauena eBpoIrickor yroBopHOT IpaBa, OCUM TEKCTa WIaHOBA U KOMEHTAapa, Cajpike 1 HAllOMEHe Y KOjuMa ce
HUACHTU(PUKY]Y TIaBHH U3BOPH KOjU Cy KOPHUIINEHU M YKPATKO OMHCYje KaKO jeé KOHKPETHO IPaBHO MUTAKE
peryiucaHo y TpaBHUM cHcTeMuMa napkaBa wiannma EY. Kako cy mpasuna cagpxanma y UNIDROIT
Havennma y Benukoj Mepu y Ckiagy ca oHnMma u3 Hadena eBporckor yroopHor mpasa (Bua. Michael
Joachim Bonell, The UNIDROIT Principles of International Commercial Contracts and the Principles of
European Contract Law: Similar Rules for the Same Purposes?, Uniform Law Review, Volume 1 (1996),
Issue 2, ctp. 229. u nasee), MPHUIOKEHE KOMIIApaTHBHE HAITOMEHE MOTy moMohw Ja ce o0jacHe W MHOTe
oxpenbe UNIDROIT Hauena. (Jiirgen Basedow, Uniform Law Conventions and the UNIDROIT Principles
of International Commercial Contracts, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium
LInternational Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles*, Verona University
(ltaly), Faculty of Law, 4-6 November 1999), ctp. 131) KomenTapu, y kojuma ce o0jallimaBajy pasiiosH,
CBpXa, NMPUMEHa M OJHOC MpaBWia Npema JAPYruM onpeadaMa M KOjU Caipike KOPUCHE HIIyCTpaluje,
MOMaXy Ja TMpaBHUIMMA U3 PA3IMYUTUX IPABHUX TPaaulivja, ajld U HBUXOBUM KIHjeHTUMA, Oy1y jacHuje
aricTpakTHe (popMyIie Koje Cy peIaKTOpH yIOTpeOmwH Y KOHKPETHUM WiaHoBuMa. Kako 0u ce 00e30emmno
Jia paBuIia Oyay JIako pa3yMJbHBa U Jja OJroBapajy norpedbama MoTEeHIMjaTHUX KOPUCHHKA, HaupT Hauena
€BpOIICKOT YTOBOPHOT IIpaBa je pa3MaTpaH ca NpaBHULMMA NpakTHYapuMa M3 LIeCT apaBa wiaHuna EY
(benruje, dpannycke, Hemauke, [lopryrana, lllnannje n YjenumeHor KpasbeBcTBa) 1, y CKIaxy ca THM,
y4HmbeHe ¢y oaroBapajyhe usmene u gomyne. Bun. Principles of European Contract Law, Parts | and Il —
Combined and Revised, Prepared by The Commission of European Contract Law — Chairman: Professor
Ole Lando, Edited by: Ole Lando and Hugh Beale, The Hague, 2000, YBoz, ctp. XXVi 1 XXVii.

™ Arthur S. Hartkamp, Principles of Contract Law, y: Arthur Hartkamp, Martijn Hesselink, Ewoud Hondius,
Carla Joustra, Edgar du Perron, Muriel Veldman (eds.), Towards a European Civil Code, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, ctp. 131.
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y oGmacti yroopHor mpasa. >’ CaMOM UHESCHHIIOM BHXOBOT MOCTOjarba JOKa3yje ce Ja je

pasyMHHU KOMITPOMUC U3Mel)y pa3nnuuTHxX npaBHUX cuctema EBpone, a u mupe, Moryh.751

. 752
Hako u3mel)y oBHMX MpaBHUX HMHCTPYMEHAaTa IOCTOj€ M3BECHE DPA3JIMKE, ~ HHXOBE

ozpende ce yrilaBHOM WIH JOCIOBHO IMOKJIANajy Wid ¢y y lbuMa npuxBaheHa y CylIITHHH HCTa

53 . . .
Paznuke mocroje y TEpPMUHONOTHjH, KaO M y OpraHusaunuju oapemaba. Y

754755

perrersa.’
UNIDROIT Hauenuma ycBojen je uspa3 hardship, oKk ce y Hauennma eBporckor

yYroBOpHOT mnpaBa U Haupry 3ajegHHUYKOr okBupa 3a ynyhuBame KOPUCTH TEPMHUH MIPOMEHA

™0 Martijn W. Hesselink, The Principles of European Contract Law: Some Choices Made by the Lando
Commission, Global Jurist Frontiers, Volume 1 (2001), Issue 1, Article 4, ctp. 18.

1 Arthur S. Hartkamp, Principles of Contract Law, y: Arthur Hartkamp, Martijn Hesselink, Ewoud Hondius,
Carla Joustra, Edgar du Perron, Muriel Veldman (eds.), Towards a European Civil Code, Third Fully
Revised and Expanded Edition, Nijmegen, 2004, ctp. 131.

72 Hajsnauajuuja pasnuka usmel)y OBHX NPABHHX HHCTPYMEHATA CE I0jaBJbYje 0MaX Ha HHXOBOM MOYETKY. Y
IIpeam6ynu UNIDROIT Hauena ce HaBoau aa Cy y BUMa mpensuljeHa ,,0MIiTa mpaBuia 3a MeljyHapoHe
TProBUHCKE yroBope®, nok Hadvena eBporckor yroBopHOr mpaBa ,,Tpeba Ja ce NpuMemYjy Kao OmmTa
npaBuiia yropopHor mpasa y EBponckoj yHuju* (wi. 1:101 cr. 1). [Jakne, nok ce UNIDROIT Hauena
OJHOCE HA MelyHapooHe mpeoguncke yropope, Hadena eBpOICKOr yrOBOPHOT IpaBa Cy HaMCHCHA CBHM
BpCcTaMa YroBopa, ykJbydyjyhm TpaHcakimje 4HMCTO aoMahier kapaktepa M OHe HW3Mely Tpromama
morporrada. Crora y sHMMa HUCY MOTJIa OUTH 0€3yCIIOBHO YCBOjCHA pellekha Koja 0OMYHO IPETIIOCTABIbAjy
CTpaHe Koje uMajy ucTy Moh ¥ BellTHHE nperoapama. Ca Ipyre cTpaHe, TSpUTOpUjajHa 00IAaCT IPUMEHE
UNIDROIT Hauena je yauBep3anHa, 1ok cy Haderma eBpOICKOT yrOBOPHOT IIpaBa HAMEHCHA MIPBEHCTBCHO
3a nmpuMeHy yHyTap EY. OBUM paznmkaMa o0jamrmaBa ce U HU3 JOJATHHUX, KOje Ce M0jaBIbyjy Y MOjeTHHIM
onpendama. Bua. ume o tome Michael Joachim Bonell, The UNIDROIT Principles of International
Commercial Contracts and the Principles of European Contract Law: Similar Rules for the Same Purposes?,
Uniform Law Review, Volume 1 (1996), Issue 2, ctp. 238. u gasbe.

73 Pasjior Tpeba TpaxuTH K y ToMe IITO je KOMHCHja 3a eBPOIICKO YrOBOPHO IPaBO OJf CAMOT IOYETKa OHiIa
cBecHa mocia koju o6aBka UNIDROIT pagHa rpyma u oOpayTo. lllTaBumre, kako cy ce oBa Tena OaBuia
MOjeIMHAYHNM TIOTJIaBJbMMa y PAa3IMYMTO BpeMe, OWIIO je HEeM30ekHO Ja Ccy yTHlala jeJHO Ha JAPYTro.
Ipenasehu ca jegne Teme Ha Apyry, o0e pagHe TPyIe Cy MMaje KOPUCTH jep Cy MM Ha pacroJiaramy OuIH
pesynratu pajga oHe apyre, Oapem y ¢opMmu npenHaupTa. bimcka capaima U y3ajaMHa pa3meHa
nHpopmanuja Oune cy oNakiiaHe ¥ YMEHEHUIIOM JIa Cy MHOT'H aHT'@)KOBaHU CTPYYHballd OWIIN 4JIaHOBH 00e
pande rpyme. (Bume o tome Bua. Michael Joachim Bonell, The UNIDROIT Principles of International
Commercial Contracts and the Principles of European Contract Law: Similar Rules for the Same Purposes?,
Uniform Law Review, Volume 1 (1996), Issue 2, ctp. 229. u name) To cy 6unu npodecopu Muxaern Joakum
Bonen (Michael Joachim Bonell), Yapux dpo6uur (Ulrich Drobnig), Apryp Xaprtkamn (Arthur Hartkamp),
Oue Jlanmo (Ole Lando) u Jdennc Tamon (Denis Tallon). Bux. Martijn W. Hesselink, The Principles of
European Contract Law: Some Choices Made by the Lando Commission, Global Jurist Frontiers, Volume
1 (2001), Issue 1, Article 4, ctp. 8. ¢u. 38.

VY eHrneckoj, (hpaHIlyCKOj M HMTAJMjaHCKO] BEp3WjU, JIOK CE€ Y LIMAHCKOj KOPHCTH y 3arpajid, y3 TEPMHUH
»excesiva onerosidad* (je3uiu Ha KOjuUMa je 10 caja JOCTyNaH 3BaHUYaH MpeBo] u3aama u3 2016. roauue).
Ipennoct kopuithewa u3pasa hardship (remrkoha mnm orekaBajyha OKOSHOCT), OCHM IITO j€ IIHPOKO
Mo3HaT y Mel)yHapoHO] TProBHHCKO] PAKCH, j€ Ta Ja Ce BhHMe YKa3yje Ha YTHIAj TPOMEHCHUX OKOJIHOCTH
Ha UCIyHEHhe YTOBOPHUX 00aBe3a, IITO y CTBAPH M MPEACTaBJba CyNITHHY NpobiemMa, a He caMa IpoMeHa
OKOJIHOCTH.
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™ Kama je momera mpsa Bepsuja UNIDROIT Hauema (1994), ompenGe kojuma je perymmcana hardship
CUTyallMja. Kao PpEJIATHBHO HOB KOHIIENT, CMaTpaHe Cy jeIHOM OJ Haj3HAau4ajHHjuX KapaKTepHCTHKA
ycBojennx mpaBuna. Bug. Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT
Principles and Legal Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 484. u
485.
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okosiHocTH (Change of circumstances).” V cBa Tpu ckyma npaBHHX HpaBUiIa MOJIA3U CE O]

JIYXHOCTH ToIITOBama yroopa (contract to be observed) mako je wusBpiiewme obGaBe3a

7 TIpBoM ozpeaGoM Haramaea ce 3Hadyaj Hadena pacta

nocrao TepeTauje (More onerous).
sunt servanda u ucTHYe Ja YroBOpHE CTpaHe HUCY OBiAmheHe 1a OUIOKE WM TPEKUHY

H3BPUICHC CBOjI/IX o0aBe3a CBakH IyT KaJga CC OKOJIHOCTH ITPOMCHC.

2. butan nopemehaj yroBopHe paBHoTexe

Kako 0u ce wusberio IoApHUBAKBLE TEMEJbA TPIKHUIIHC CKOHOMI/Ije, IIO3MBakbE Ha

™8 npensuba ce caMo Kao HM3y3eTak, " Kaia HCIYHCHE

760

npomeny okonaoctu (hardship)

nocrae npexomepno mepemno (excessively onerous), OJIHOCHO Kajla je ye08opHa

™ Jenma ox majsehmx kopuctu ox UNIDROIT Hauema, Hauema eBpormckor yroBopHor mpaBa m Hampra
3ajeHHYKOT OKBHpa 3a ymyhuBame jecTe MTO ¢y 00e30eqin ,,3ajefHUYKH je3UK", Yija YIoTpebda Moxe
OJIaKIIATU Pa3roBop O CIMYHOCTHMA U pasjinKaMa I/ISMehy HAaOMOHAJIHUX IIPABHUX CHUCTCMA. Onnma KOjI/I
MOKYIIaBajy Ja yjeqHade YrOBOPHO INPaBO MOTPEeOHH Cy, Mpe CBera, 3ajeJHHYKa Hadena W yHH(DOpMHA
tepmuHonoruja. Bun. Principles of European Contract Law, Parts | and Il — Combined and Revised,
Prepared by The Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole
Lando and Hugh Beale, The Hague, 2000, VBoa, ctp. Xxv; Martijn W. Hesselink, The Principles of
European Contract Law: Some Choices Made by the Lando Commission, Global Jurist Frontiers, Volume
1 (2001), Issue 1, Article 4, ctp. 13. u 14.

" Bux. UNIDROIT Hauema, wn. 6.2.1; Hadena espomckor yrosopHor mpasa, wi. 6:111 cr. 1; Hampr
3ajeJHMYKOT OKBHpa 3a ynyhusame, mojen npaswio |11 —1:110 ct. 1. CBpxa oBe onpende je 1a Harjaacu aa
ce, Kao mocjenuila Hadena o o0aBe3yjyhieM 1ejcTBY yroBopa, o0aBe3a, IO MPaBHIy, MOpa H3BPIINTU CBE
JIOK je To Moryhe, 0e3 0031pa KOJIMKHU TO TEpeT MpeCTaBibajlo 3a Ty)KHUKa. [[pyrum pedunma, 4ak u Kana je
CTpaHa Cyo4eHa ca BEJIMKHM TyOHIIMMa yMECTO OYEKHBaHE MOOWTH WM Kaja WCIYIbEHE 33 Y TMOCTaHe
OeCMUCIICHO, OIINTE MPaBUIO Hamake ga ce yroBop mopa momtoBatd. Bum. UNIDROIT Hauena,
KomenTap 1 y3 wi. 6.2.1.

758 CrpaHe MOTy YyrOBOPHTH Ja ojpeljeHa mpoMeHa OKOJIHOCTH Helie yTHIaTH Ha MpaBHO JejCTBO yrosopa. Hmp.
Mory ce yHanpen oapelin mo3uBama Ha maj BpeaHoctr HoBia. Bua. Principles of European Contract Law,
Parts | and Il — Combined and Revised, Prepared by The Commission of European Contract Law —
Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, Komenrap A y3 wn. 6:111, ctp.
324,

™ Bux. Principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by The
Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh
Beale, Komentap A y3 wi. 6:111, ctp. 324. [la npaBuna o NpoMemHEHUM OKOJHOCTUMA MMajy KapakTep
U3y3eTKa, UCTAKHYTO je U y apOUTpa)KHOj mpakcu. Y cropy u3Meljy mpojaBia u3 XoJjaHIdje U KyIia u3
Typcke, oBakaB 3akJby4ak je 3aCHOBaH Ha onpendama XosaHjackor rpahaHckor 3akoHuka (wi. 6.258), koju
j€ y KOHKPETHOM Cly4ajy IpecTaB/ba0 MepoAaBHO mpaBo, anu u ynyhuBawem Ha UNIDROIT Hauena,
IITO je ONpaBIaHO apryMEHTOM Ja, NPHWIMKOM IPHMEHE XOJAaHJCKOT IIpaBa y CIIOpy ca €JIeMEHTOM
HHOCTPAaHOCTH, Tpeba o0paTuTH mNaxmy Ha ,JpeoBialyjyhe Munubeme y obmactu mehyHapomHmx
TproBuHckux yrosopa“. (Bua. International Court of Arbitration of ICC, Award No. 8486, 1996, Uniform
Law Review, VVolume 4 (1999), Issue 1, crp. 168. Bua. u ICC arbitration, Case no. 7365/FMS 05.05.1997,
Islamic Republic of Iran v Cubic Defense Systems, Inc. (final award), Uniform Law Review, Volume 4
(1999), Issue 3, ctp. 797. u 798) V ToM cMmHucly, U Yy HAallleM NpaBy MOTYRHOCT pacKHAama WM H3MEHE
yroBopa 300T IPOMEHEHUX OKOJIHOCTH Tpeba MocMaTpaTH y Be3U ca OILITHM IPABUIIOM Ja je TIOBepHJIall y
00JNMTalMOHOM OJHOCY OBJIAIINEH Ja O]l IyXKHHKa 3aXTeBa HCIyHemhe obaBe3e, a AYKHHK je IyXKaH
HCIIYHUTH j€ CaBeCHO y cBeMy kako oHa riacH (300, wr. 17. ct. 1. mum. 262. ct. 1).

" Hauena €BPOIICKOT YTOBOPHOT Ipasa, uwil. 6:111 crt. 2.
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pasHomedica OUMHO HApyuleHa (fundamental alteration of the equilibrium of the

contract).”®?

Hcnymeme MoKe OCTaT! TepeTHH]je, OAHOCHO YTOBOpHA PaBHOTEXA MOXKE OUTH
HapyIeHa, GHII0 360r Tora mWTo ¢y ce noBehaln TPOLIKOBH MCIyECHA 33 je[HY CTpaHy

6UII0 3aTO IITO Ce CMaFbHIIA BPEIHOCT IpoTHBIpecTamuje. " Y Harpry 3ajeHHUKOr OKBHpA

7®l CuprarmMa yroBOpHAa DaBHOTEKA, OJHOCHO HAPYIIABAHE YTOBOPHE PABHOTEXKE, j¢ MPABHIHO H3abpaHa
Oynyhn ma mome Mory OuTm oOyxBaheHM Kako CIydajeBH OTEKAaHOT HCIYHBEHa, TAKO W CIy4ajeBH
ocyjehema cBpxe yrosopa. (Bum. UNIDROIT 1987, Study L, P. C. — Misc. 11, ctp. 28) Cnnuny
(opMynanyjy Hala3sUMO W y HAIIOj PaHUjO] CYACKOj MpakcH. ,,IyxuTesb Tpebda ma JOKaxe 1a je y TOKY
n3Bohema pasoBa MO 3aKJbydeHHM YTrOBOpHMAa NapHUYHUX CTpaHaka JOIUIO A0 ToBehama mmjeHa 300T
JjenoBarba M3BaHpeaHUX norahaja xoju cy yrjenanu Ha moBehame LMjeHA TPOIIKOBA pajoBa KOjuMa ce
OUmHO pememu Ha4enr0 eKGUBALEHMHOCMU YuHudaba napHuuHux cmpanaka.” (uctakao J. B.) Bumm
npuBpennu cyn y CapajeBy, [k — 935/78. Has. npema XXusomup bBophesuh, Haueno jennake Bpeanoctu
JlaBama y MPaKTUYHO] mpuMenu, [Ipasuu sicusom, 6p. 10-12/1988, ctp. 1379. ,Kan je 6umno napywena
eK8UBANeHMHOC Meljycobnux npecmayuja y mepemnom y2060py, 300I OKOIHOCTU KOje ce Yy BpeMe
HacTaHKa yroBopa HUCY MOTJIE Y3€TH y OO3Up, HUTH Cy CE MOIJIE OTKIOHHTH, MOXE CE TPXKUTH PACKU
yroBopa.“ (ucrakao J. B.) BpxoBuu cyn Cpbuje, ['x — 1490/79. Has. npema Kusomup Bophesuh, Haueno
jeIHaKe BPETHOCTH NaBama y MPAKTHYHO] mpuMeHH, [Ipasuu scusom, O6p. 10-12/1988, crp. 1377. ,To,
MehyTuM, He 3HauM Ja moTpeda CMHpHBamba HAa TPXKUIITY I'pal)eBUHCKUX yCIyra, Ia HU BoJba CTpaHAaKa 3a
CTPUKTHUM U JOCIICTHHUM TOIITOBAkHEM YTOBOPEHHX [I€HA, MOXKE JEJI0BaTH M 'y TOM CMHCITY Jja C€ UCKIbYIH
IpaBo M3Bolada Ha M3MEHY YroBOpa y MOTJEIy ICHa 3a CiIydaj Jla yClex NP KaBHUX WM KaKBUX APYTHX
Mepa Koje CIMYHO Jenyjy aobhe 1o bumnoe, keanumemmnoz Hapywasarsa eKeUsaIeHMHOCm npecmayuja, 1o
OuTHOT Bpehama 3aKoHa BPEJHOCTH Y BErOBOM ITO3UTUBHOM JIEJIOBaY a TUME JI0 IpyOor KpIlewmha J0X0TKa
npema yJoxxeHoM pany.” (uctakao J. B.) I's — 73/67 ox 6. HoBemOpa 1967. rogune. Has. nmpema Panmuna
Koauepuh, [IpoMemeHe OKOJIHOCTH M Hayeslo CaBeCHOCTU M ImouiTewma, 36opuuk [lpasnoz axynmema y
Huwy, 6p. 12, 1973, ctp. 296.

%2 UNIDROIT Hauena, un. 6.2.2. Y Tekcry wi. 6:111 Hauema eBpoNcCKOr yroBOPHOT MpaBa He KOPHCTH Ce
HaBCACHU HOjaM, Al CC Yy KOMCHTAapy HUCTHYC [da IIPOMEHA OKOJHOCTH MOpa MOOBECTU OO0 3HAMHe
Hepasnomedice y yropopy (major imbalance in the contract), 36or yera je OH y MOTIYHOCTH ,,[IPEOKPEHYT
(overturned). (Bux. Principles of European Contract Law, Parts | and Il — Combined and Revised,
Prepared by The Commission on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole
Lando and Hugh Beale, The Hague, 2000, Komenrap B(i) y3 4. 6:111, ctp. 324. u 325. Bux. Takohe
Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR), Prepared by the Study Group on a European Civil Code and the Research Group on the Existing
EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-Nélke, and
Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul,
Anna Veneziano and Fryderyk Zoll, Komenrap /| y3 Moaen npasuio Il — 1:110, ctp. 326) Ilojeaunu
ayToOpH CcMaTpajy nla ce 3aXTeBOM ,IDEKOMEPHO TEPEeTHOT HCIyHhema™ Mo0po oapakaBa CYIITHHA
WHCTUTYTA, JIOK yCIOB ,,OMTHOT HapyllaBama YrOBOPHE PAaBHOTEXKE HOCH PHU3UK 3i0ynoTpebe. (Bu.
Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of Law
and Economics, Volume 25, Issue 3 (September 2005), ctp. 421. u 423) Wnak, Moxe ce cMaTpaTu ja je
,,IPEKOMEPHO TEPETHO UCIyHeme’* MpehyTHO caipkaHo y ,,0MTHOM HapyIllaBamky YTOBOPHE PaBHOTEXE™.
Bun. y tom cmucny Translex Hawema, No. VIIL1(iii). TransLex, Center for Transnational Law
(CENTRAL), A free research and codification platform for transnational law, noctynHo Ha:
http://www.trans-lex.org/951000).

7 . . .

%y oBom ciydajy, morojeHa cTpaHa je Hajuenihe Qy)XHHK HEHOBYaHE o0OaBe3e, HIpP. ApaMaTHYHO moBehambe
[[EHa CHPOBHMHA HEONXOIHUX 3a NPOM3BOABY pobe WM TpyXame YyCiyra, HIH YyBOheme HOBUX
0e30eTHOCHHX 3aXTeBa KOjH 3HAYajHO MOCKYTIIBY]Y IMOCIOBAE.

784 OBO ce MOYe OJHOCHTH ¥ Ha HOBYAHY M HA HCHOBYAHY 00aBe3y, H yKJbydyje CllydajeBe y KOjUMa HCITyH-eHe
HeMa BHILIE HHUKABY BPEJHOCT 3a mpumMaona. Hop. npactudyHa npomeHa TpxkumHEX yciosa (exempli gratia
yTHIRj] XunepuH(pIanyje Ha YrOBOpeHy ILieHy) WM HEMOTYRNHOCT OCTBapema CBPXE 3a KOjy je HCIYHEHne
oo motpebHo (Hmp. edekar 3abpane rpahema Ha 3eMJBHINTY KOje je MpUOaBJHEHO Ja OM Ha HmeMy OHo
carpalen oapelhern oOjexaT WM ejcTBO 3a0paHe M3BO3a Pode Koja je KyIybeHa ca IHJbEM PEeeKCIopTa).
CMameme BPEOHOCTH HCIyEHCHha MOpa OWTH 00jeKTMBHO MEpJPHBO, HHjE€ PEJEBAHTHO INTO j€ CaMo
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3a ynyhuBame KOPUCTH Ce HEITO JApyrauvja (opmyianuja, KOjoM ce, U3riena, J0JaTHO
npenu3upa 3axTeB ,,IPEKOMEPHO TEPETHOT HCIymema’ caapkaH y Hauenmuma eBporickor
yropopHor mpasa.’”> Cyj MOXe W3MCHHTH MM PACKHHYTH YTOBOP 0 Kaia HCIyECHE
[0CTaHe TaKoO TepeTHO (SO Onerous) 36or u3yz’emme767 MIPOMEHE OKOJIHOCTH Ja Ou Oumio
ouuenedno nenpaguuno'° 0baBe3y OxpKaTH Ha CHasH. > Pasnor 360r KOra Cy HACTYIIHIE
MpOIMCaHe TIOCTISINIIC YHHU CE Ja HHje Baxat. '° To MOTy OMTH Hajpa3IUYHUTH]E M0jaBe, Kao
HITO Cy: pupoaHu norahaju, ynmpaBHe Mepe, MpoMeHa 3aKOHCKOT OKBHPa, EKOHOMCKE TI0jaBe,
par, rpahaHCcKu HEMHUPH UT/I.

[TpunukoM oxppehuBama mocneaWna NPOMEHEHUX OKOJHOCTH, mpuxBaheH je

00jeKTUBaH MPUCTYI, IITO MOXE JONPUHETH JOCIEAHMjO] MPUMEHH Havena pacta sunt

MOBepHIIal] POMEHHO MHIIJBEHE Y MOTJIely BpeAHOCTH OHora mro npuMa. Kana je y nuramy cBpxa 360r
KOje je yroBOp 3akJby4eH, OHa hie ce y3eTn y 003up MCKJbYYHBO Kaja je Omira mo3HaTa WM Mopaia OuTh
no3Hata obema crpanama. (Bux. UNIDROIT Hauena, Komenrap 2(6) y3 wi. 6.2.2) JacHo je, nakie, aa cy
penaxropu UNIDROIT Hauena cmatpanu ocyjeheme cBpxe yroBopa cacTaBHHM JEJI0M MPAaBHOT MHCTHTYTa
hardship.

%5 Daniel Girsberger, Paulius Zapolskis, Fundamental Alteration of the Contractual Equilibrium under Hardship
Exemption, Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 124.

766 Onpende 0 MPOMEHH OKOJHOCTH cajapxkane y Harpry 3ajeqHHYKOr OKBHpa 3a ynyhuBame IpUMeHYjy ce U Ha
obaBe3e Koje MporcTHYyY U3 jeqHocTpaHor npasHor mocia. Bua. Principles, Definitions and Model Rules of
European Private Law: Draft Common Frame of Reference (DCFR), Prepared by the Study Group on a
European Civil Code and the Research Group on the Existing EC Private Law (Acquis Group), Edited by
Christian von Bar, Eric Clive and Hans Schulte-Nélke, and Hugh Beale, Johnny Herre, Jérdme Huet, Peter
Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul, Anna Veneziano and Fryderyk Zoll, Moxen
mpasmio |11 —1:110 cr. 2.

®" Yako y Hagenmuma eBpomckor yroBOopHOT IpaBa HHj€ W3PHYUTO 3aXTEBAHO J1a MPOMEHA OKOIHOCTH Oyie
n3yserHa (exceptional change of circumstances), osaj 3axteB ce mnoapasymeBao. Bum. Principles,
Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR),
Prepared by the Study Group on a European Civil Code and the Research Group on the Existing EC Private
Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-No6lke, and Hugh Beale,
Johnny Herre, Jérdbme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul, Anna
Veneziano and Fryderyk Zoll, Komenrap /| y3 Moaen npasuno 11— 1:110, ctp. 325.

768 [ojenuHn ayTopu WCTHYY Oa TyMademhe H3pasa ,,09HTIICAHO HETPaBHYHO MOXKE OUTH ,,IPOOIIEMATHIHO,
300r dera oBaj KpuTepujyM Tpeba m3OeraBaTu. [IpeMa OBOM MHIUBECHY, MPOICHA (HE)IPAaBHYHOCTH
HCIYHCHha MOXKE TOBECTH JIO TOTA JIa CYA UCIHUTYje CyOjeKTHBHE (pakTope, KOjU Cy U3BaH CaMOT yroBopa U
KOjU MOTY OWTH apOUTpapHO TyMadeHHU Yy KOPUCT WIH IPOTUB OMIIO Koje cTpaHe. To moapa3yMeBa BHCOKE
MApHUYHE TPOIIKOBE W TMPEICTaBJba O30MJBHY NpenpeKy KOH3HCTCHTHOCTH Y NpUMEHH onapemada o
npoMemeHnM okonHocTHMa. Bua. Rodrigo Andrés Momberg Uribe, The effect of a change of
circumstances on the binding force of contracts: Comparative perspectives, PhD thesis, Utrecht, 2011, ctp.
202.

" Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR), Prepared by the Study Group on a European Civil Code and the Research Group on the Existing
EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-N6lke, and
Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul,
Anna Veneziano and Fryderyk Zoll, Mozen npasuio 111 — 1:110 cr. 2.

" Ewan McKendrick, Article 6.2.2, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 815. map. 3.
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servanda u cMamemy mpasHe HecurypHocTH. 't To 3Haun na he 0Baj NpaBHM MHCTHTYT GHTH
OPUMEHEH aKo Cy HCIYHEHH NPONMHCAHH OO0jEeKTHBHU KPHUTEPHUJYMH, HpU YeMy HHje
HEONXOHO J1a ¥ cTpaHe (y CyOjeKTUBHOM CMHUCIY) CMaTpajy oApraBame ofpeheHux ycinoBa
OCHOBOM CBOT' YTOBOPHOI OxHOCA.''” Jla M je yroBOpHA PAaBHOTEXA GUTHO HApyIICHA Y
JIaTOM CIly4ajy, 3aBUCUNe HApaeHo OJl OKOJHOCTH. Y 3BAaHMYHOM KOMEHTAapy MPBOT H3Jamha
UNIDROIT Hauena u3 1994. rogune 6uno je, mehytum, HaBeIeHO Aa, aKO CE YHHHUI0EC MOTY
NPEIU3HO ,,M3MEPUTH Y HOBYAHOM CMHUCIY, MOBehame TpOIIKOBAa HCIYHEHA, OJHOCHO
CMamelke BPEIHOCTH IMPOTHBIpECTaNUje y u3HOcy on 50% umu euwe eeposamuo he ce
cmampamu  6umuom npomenom. Vako oBaj ,,BOAWY OYHMIVIETHO HHje OHO arCoOIyTHO
MPENH3aH | MOTOaH 3a OIIITY IpUMEHY (MoTpebaH crerner nmopemehaja yroBopHe paBHOTEKE
HE MO)Xe OMTH HCTH KOJI CBHX BPCTa YroBOpa M y CBUM TPrOBadyKHM IpaHama), MOTrao ce
cmarpatu de minimis npasmwiom. C tum 1a ce npomena Beha ox 50% He MOKe ayTOMaTCKH
cMaTparu ournom.'” Hasenenu ,par je Mokaa pasymaH 3a MelyHapoJHE TPTOBHHCKE
YroBOpE KOJ KOjUX Cy OOMYHO BEJIHMKE CyMe ,,y UTPH U TJe 4ak U Majne (QuykTyanuje Kypca
pa3MeHe BaJyTa MOTY JIOBECTH 1O OTpOMHHUX ryourtaka. C apyre cTpaHe, y YHYTpallkheM
POMETY, TIOrOTOBO y 3eMJbaMa ca HECTAOMIIHOM IMOJUTHYKOM M €KOHOMCKOM CHTYAIHjoM,
mepa on 50% nenyje MPUJIMYHO HUCKA U MPOTHBPEYHA CTATYCy M3y3eTKa KOjH MMa MpPaBHU
UHCTUTYT TpOMEmeHuX okomHocTH. Y kKacHujuMm usnamuma UNIDROIT Hauena osa

. 774
KBaHTH(HKAIMja je HM30CTaBJbEHA. Hakon opbanuBama ,,50% wnu Bume mnpaBuia, y

! Ypuma Jankoser, JIejCTBO MPOMEHCHAX OKOIHOCTH Ha yroBopHe oxHoce (IToKyiaj XxapMoHH3aIHje npaBa
eBPOIICKUX 3eMaiba), Pesuja 3a esponcko npaso, op. 1/1999, ctp. 139; Alexei G. Doudko, Hardship in
Contract — The Approach of the UNIDROIT Principles and Legal Developments in Russia, Uniform Law
Review, Volume 5 (2000), Issue 3, ctp. 495. u 501.

"2 Dietrich Maskow, Hardship and Force Majeure, The American Journal of Comparative Law, Vol. 40, No. 3
(Summer 1992), ctp. 662. Yn. 300, un. 133. cT. 1: ,,AKO0 TIOCTIE 3aKJbyU€Hha YTOBOPa HACTYIE OKOJHOCTH
KOje OTeXKaBajy HCIyHelme 00aBe3e jeHE CTpaHe, WM aKko ce 300T HBHX He MOXE OCTBapHTH CBpXa
YTOBOpa, a y jeMHOM M y APYTOM CIIy4ajy Y TOj MEpU 0a je ouueneoHo 0d y2080p suule He 00208apd
ouyeKusarouma yco60pHuUx cmparna U Jia OH 110 OIIITEM MHUIJbCHY ouio HCIPaBUYHO OJIPKATHU I'a HA CHA3U
TakaB KakaB je...“ (uctakao J. B.) U y I'pahanckom 3akonmky Pycuje mpuxsahieH je cyOjekTUBHH
KPUTEPHjyM, KOjH je y U3BECHOj MepH 00jekTmBh30BaH. [Ipema wim. 451. mpoMeHa OKOJHOCTH je OWTHA
(cymTuHCKa) Kaga cTpaHe, Aa Cy je pasyMHO MOTJIE MPEIBUACTH, He OW 3aKJbydHIIe YTOBOP TaKBE CaAPIKHHE
win OW ra 3akJbyduiie IO/ 3HAYajHO Pa3aIuyuTUM yciioBuMa. [Ipenunsupa ce aa Ou UCIymemhe yroBopa 0e3
M3MEHE HErOBHX oOfpenada Tako MOBPEIHIO MMOBHHCKE HHTEpECe CTpaHa IIOBE3aHE Ca YroBOPOM H
MO/Ipa3yMeBaJIo TaKBY INTETy 3a 3aWHTEPECOBaHY CTpaHy Ja OM OHA y 3HATHOj MepH OWja JUIIeHa OHOTa
IITO je OTPaBJaHO OYEKUBAJIA OJ] YTOBOPA.

" Ewan McKendrick, Article 6.2.2, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 816. nap. 8.

™ Bux. UNIDROIT 2003, Study L — Doc. 85, UNIDROIT (International Institute for the Unification of Private
Law), Working Group for the Preparation of Principles of International Commercial Contracts,
Consolidated edition of Part | and Part 11 of the Principles of International Commercial Contracts: Decided
Amendments & Open Questions (Memorandum prepared by the Secretariat), Rome, April 2003.
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3BannyHOM KomeHatpy UNIDROIT Hauena nuje monyhena anrepnatuBa. HampoTus, TakBa
NpOIICHA je TOBEPEeHa y MOTIYHOCTH cyAujaMa U apobutpuma. [lojennHu ayTopu mpemiaxy
Kao OIIIITE MPABHJIO J1a IPOMEHA YTOBOPHE PaBHOTEXKE, Y jeTHOM WIIM IPYTOM CMeEpY, He Oyne
Mmama o 100%, mox Ou morpebaH mpar y CBakOM KOHKPETHOM CIIy4ajy M Jajbe 3aBHCHO O]
pesteBaHTHOr TpXKHMIITA.° Mapxka y ozroapajyhem TProBHHCKOM CEKTOpPY MOXe, Takohe,
UTPaTH BaXXHY yJIOTYy. Y JHUTEpaTypH c€ y TOM CMHCIY cyrepuiie mnpar npomere usmehy 80%
u 100% (6e3 npodura), onaocuo 100% u 125% (yxspyuyjyhu Tunuuny npoputHy Mapxy). C
THUM INTO ,,JIECTBUIy Tpeba moamhu™ kajga je MyKHUK mpey3eo Behu pH3HK, OJHOCHO, Y
CYIIPOTHOM CIIy4ajy, cMamuTH. [IpeMa 0BOM MHUIBbEHY, BHIIA MapruHa mpopuTra MOXe Ja
ykaxxe 1a je mpeyser Behu pusuk.’° Ilpemroskenu meron, Meljyrnm, Moxe ce y mpakc
CyOUHMTH ca moTemkohama, jep he mpuBpeqHu Cy0jeKTH pPeTKO OUTH CHPEMHHU Ja OTKPHUjY
cBOjy npouTHy Mapruny. JlogatHe KOMIIMKaLKje MOTY C€ OUYEKMBATH Y CIIydajeBHMa Kaja
npouT HUje U3padyHaT, HUTH je Yak IUIaHupaH, y OJHOCY Ha oapeheHu yrosop, Beh camo Ha
OCHOBY IIEJIOKYITHOT [IOCJIOBHOT OJHOCA MCTHX cTpaHa. ' IIpenopydyje ce, Kaja ¢y y MHTamby
Mel)yHapoaHU YyrOBOpH, Aa YCIIOB OyJe ,,lIOCTaB/beH Ha joll BUIIOj Tauku, u3mehy 150% u
200%, O6ynyhu ma ce Ha mehyHapoAHOM TpPXKUIITY MOry ouekuBaTtu Behe QuiykTyaumje on
OHHX KOje ce 0OMYHO jaBibajy Ha noMaliem.’'° Cyrepuure ce i ja cy rotpeGue Behe Temkohe
aKo ce paxy 0 oOIMralyjy HJba Hero Kaja je y NuTamy obnuranuja cpeacrea.’ Ha apyrom
Kpajy crhektpa, y jemHoj ad hoc apOutpaku, TpuOyHal je pa3marpao yroBop 3aKjby4eH
u3Mel)y uranujaHckor rpaheBUHCKOr mpuBpenHor apymrsa u Bnane Kysajra o usrpanmu
HOBE KyBajTcke ambacane y Ammkupy. Banyra miahama 6uo je amepuuku nonap. JABa ox Tpu
apOuTpa mpuxBaTUiia Cy JACTPELHjalHjy JAojapa y 0OJHOCY Ha UTAIM]aHCKY JUPY o1 oko 35%
Kao NPOMEHEHY OKOJHOCT KOJOM ce OllpaBjaBa KOMIIEH3aluja u3Bohauy pamoBa, Kaaa cy

FErOBH TPOLIKOBH HACTAIN YIIIABHOM y MTATH]jaHCKO] IMpH. 0 Y spyrom ciydajy, Bpxosunu

" Bux. Alexei G. Doudko, Hardship in Contract — The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 496. u 501.
% Buy. Christoph Brunner, Force Majeure and Hardship under General Contract Principles: Exemption for
Non- Performance in International Arbitration, Alphen aan den Rijn, 2009, ctp. 432. u 433.
Bun. Daniel Girsberger, Paulius Zapolskis, Fundamental Alteration of the Contractual Equilibrium under
Hardship Exemption, Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 128.
8 Bux. Ingeborg Schwenzer, Force Majeure and Hardship in International Sales Contracts, Victoria University
of Wellington Law Review, Volume 39, Number 4 (April 2009), ctp. 717.
" Bup. Hernany Veytia, The Requirement of Justice and Equity in Contrats, Tulane Law Review, Vol. 69, No. 5
(April 1995), ctp. 1205. 1 1206.
780y ap6uTpakkHO] OTYIH CAAPIKAHO je CHAXXHO MPOTHUBIBEH-E jeHOT apOUTPa KOJH je MPUTOBOPHO TyMadueHy
obnMa omanama BPEAOCTH Jlojiapa, jep He TpeacTaBiba ,,BPCTy €KCTpeMa™ Koja MpOMCTHYE YaK W W3
200
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cyn benruje motBpauo je moctojame hardship curyanuje xonm moBehama IieHe yelnka O]
70%."

C 003upoM Ha MJb TIPaBHE CUTYPHOCTH, TJIaBHU KPUTEpUjyM Tpeda aa Oyzae mTo je
Moryhe 00jeKTHBHU]jH, HUICATHO U3PAXKEH y MPOICHTUMA WIH IpyruM Opojkama. [lonekan,
Mel)yTHM, HBeroBo HyMEpHUYKO NpuKa3uBame Hehe Outh mpukiagHo. [IpekomepHO TepeTHO
UCITYHCHE, OTHOCHO OUTHO HAPYIIaBalke¢ YTOBOPHE PAaBHOTEXKE, MOXKE HACTATH HE camo 300r
noBehama TPOIIKOBA y HOBYAHOM CMHUCITY, Beh W 300r moBehaHOr pu3WKa 1O JKIA WA
uMoBHHY. Hrp. kaga jiekap mpernopydyd ONepCcKoj MEBAYUIM Ja OTKAXKE HEKOJIUKO HACTyIa
300r mopemehaja nucama, MeBaYMIIa MOXKE WHCHCTUPATH HA MIPOMEHU pacropena KOHIEPTHE
TypHeje. Mako He Moke TOOMTH MEIUIIMHCKO YBEPEHE KOjUM joj ce 3abpamyje J1a nesa, cama
JIeKapcKa Mpernopyka MOXKE IMOCIYKUTH Kao IMoKa3aTesb MPEKOMEPHO TEPETHOT HCIYH-CHa
30or moBehaHor pusuMka on Jgajber omrehema HEHOT 3I[paB.J'ba.782 30or Tora Huje
MPEOPYWHHBO YCTAHOBJHABATH YHHBEpP3aJlaH W MaTEMATHUKH MPEIU3aH Ipar IpoMeHe
YroBOpHE paBHOTEXKE, Beh TpeGa KOPUCTUTH MpaBHe CTAHAapae.

[ToBehame TPOIIKOBA MCHYHEHA, OJHOCHO CMAaHCHE BPEJIHOCTU MPOTUBIIPECTAIIH]E
MOXe OWTH W IMOTEHLUjallHO, Ipe Hero crBapHo. OBO je cacBUM yoOHuajeHa IojaBa Koj
yroBopa O 3aKymly, Kaja ce HOp. 300r ,,IpomBara‘ TP)KUINTA HEMOKPETHOCTH 3aKyIMHUHA
noBeha wim kama ce 300r GUHAHCH|CKE KpH3e BeH H3HOC cMamu. OBe cHUTyalHje ce MOTY

: 784
O3HA4YUMTH Kao CJIy4ajeBu ,,IIPOII TEHE IIpHIIMKE" OAHOCHO ,,OIIOPTYHHUTCTHUX
5

785 .
TpomkoBa®. " ,I'yourak‘ 3aKynojaBia Ou ce cacTojao y pa3nuiy u3mely yroBopeHe v BHIle
3aKylHHUHE, KOJy OM OCTBApHMO y TPEHYTHUM TPXKHUIIHUM YCJIOBHMa, U 0OOpHyTO. OBO

,»[ToBehame* TPOIIKOBa UCTTYHEHha, OJTHOCHO ,,CMabEhe BPEIHOCTH MPOTUBIIpecTalije ouhe

onpenaba I'pahanckor 3akoHHKA AJDKHpPA, KOJH je Y KOHKPETHOM Ciy4ajy OHO MepomaBHO mpaBo. Bui.
Frederick R. Fucci, Hardship and Changed Circumstances as Grounds for Adjustment or Non-Performance
of Contracts: Practical Considerations in International Infrastructure Investment and Finance, American Bar
Association,  Section  of International Law, Spring Meeting 2006, mocTymHO  Ha:
http://www.cisg.law.pace.edu/cisg/biblio/fucci.html, xeo Il Bb.

"8 By, Court of Cassation [Supreme Court] of Belgium (Hof van Cassatie), Case No. C.07.0289.N, Scafom
International BV v. Lorraine Tubes S.AS., Decision of 19 June 2009. gocTynHO Ha:
http://cisgw3.law.pace.edu/cases/090619b1.html.

782 Bun. Daniel Girsberger, Paulius Zapolskis, Fundamental Alteration of the Contractual Equilibrium under
Hardship Exemption, Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 131.

"8 Bun. Daniel Girsberger, Paulius Zapolskis, Fundamental Alteration of the Contractual Equilibrium under
Hardship Exemption, Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 125, 129. u 136.

"8 Daniel Girsberger, Paulius Zapolskis, Fundamental Alteration of the Contractual Equilibrium under Hardship
Exemption, Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 132. u 133.

"8 Christoph Brunner, Force Majeure and Hardship under General Contract Principles: Exemption for Non-
Performance in International Arbitration, Alphen aan den Rijn, 2009, ctp. 435.
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MIPABHO PETIEBAHTHO aKO C€ y KOHKPETHOM CIy4ajy MOXKE cMaTpaTH MPEKOMEPHHUM, OJTHOCHO
aKo je 300r mera yroBopHa paBHOTEXa OMTHO HapylIeHa U aKo Cy MCIYHEHU APYTU YCIOBU y
OKBUPY ITPABHOT HHCTUTYTA MPOMEH-EHIX OKOJIHOCTH.

OcuMm npupoze Tepera, AeGUHUIIMJOM cy 00yxBaheHU W ApYrH yCIIOBU KOJU MOpPajy
OWTH HWCIYHCHHU Ja OM MPOMEHEHE OKOJIHOCTH OWJIe MPABHO pEJICBaHTHE. 3a Pa3jivKy O]
Hauena eBporckor yroBopHor mpasa u Hampra 3ajemHuukor okBupa 3a ynyhuBame, mpema
UNIDROIT Hayenuma mMoxe ce paauTH, HE CaMO O OKOJHOCTHMA KOje Cy HACTYIHJIC TOCIIe

3aKJbyueEa yrosopa (supervening events),’®®

Beh m 0 OHMMa Koje Cy TocTojalie Y Bpeme
3aKkJbyuera yroopa (antecedent events), aiu cy cTpaHH Koja ce Ha HBHX IO3MBa IOCTale
no3Hate kacuuje.’o’ OBHM ce objaurmasa 1 Beh OMeHyTa pasiiKka y TEPMHHONOTH]H. Y TOM
cmuciy, Hadena eBporickor yroBopHor mpasa u Haupt 3ajemHudkor okupa 3a ymyhusame
OJIroBapajy KJIaCHYHOM CXBaTamy Kiaysyie rebus sic stantibus, koje je ycBojeHo HIp. y

uTanjaHckoM M Hamem mpaBy, A0k je 'y UNIDROIT Hauenmma npuxsaheH mmpu

78 By, Hadena eBporickor yroBopHor mpasa, 4. 6:111 cr. 1. (... if performance has become more onerous...«)
u cr. 2. (,If, however, performance of the contract becomes excessively onerous...) (Mcrakao J. B.).
Onunocuum xomenrtapom (B(ii)) motephyje ce oBa mo3unuja. Bua. Takohe Principles, Definitions and Model
Rules of European Private Law: Draft Common Frame of Reference (DCFR), Prepared by the Study Group
on a European Civil Code and the Research Group on the Existing EC Private Law (Acquis Group), Edited
by Christian von Bar, Eric Clive and Hans Schulte-Nélke, and Hugh Beale, Johnny Herre, Jérdme Huet,
Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul, Anna Veneziano and Fryderyk Zoll,
Mogen npasuio Il — 1:110 cr. 3(a) u Komenrap /I, ctp. 326. AKO Cy OKOJHOCTH KOj€ Cy UCIYHEHE
YUYHHHIIE PEKOMEPHO TEPETHUM MOCTOjalle Y BpeMe 3aKJby4etha YTOBOPa, €BEHTYAITHO CE MOT'Y IIPUMEHUTH
mpaBmia o 3a0myan. Mako ce unan na ce popmynammjom wr. 6.2.1 UNIDROIT Hauena ymyhyje y ucrom
npasiy (,,Where the performance of a contract becomes more onerous...“ (Mcrakao J. B.)), y un. 6.2.2(a) je
pazjambeHo ga hardship curyanmja moxe mocrojatm O6uio aa je jgorahaj Koju y3poKyje YroBOpHY
HEPaBHOTEXKY HACTYIHO, OMJIO Jia je MOCTao0 MO3HAT IOroljeHoj CTpaH! Mocie 3akbydema yropopa. Mcro u
Translex Hauema, No. VIIIL1(i). Bua. TransLex, Center for Transnational Law (CENTRAL), A free
research and codification platform for transnational law, moctymro ua: http://www.trans-lex.org/951000).

8" Mocneauua norahaja KOji Cy MOCTOjaH y BpeMe 3aKJbydera yTOBOPA MOXKE GUTH M HOTIYHO HEOUEKHBAHU
npodurt 3a jemny crpany (windfall gains). Kao mpumep, HaBoau ce mpojaja CiuMke 3a PEIaTHBHO Maly
CBOTY HOBIIA, 32 KOjy hie ce KacHHje MCIIOCTABUTH Ja j& PETKO PEeMeK JIe0 BPEIHO CTOTHHE XMJbala, Na U
Bume. Miam kama ce y TOKYy HCIHyHEHha yroBopa O KOMEpLHjalHOM Kopumihelky HpHUPOIHOr Ooratcraa
mokake Jna mocrojehe pesepBe omoryhaBajy ekciioaTandjy MHHEpPAIHUX CHPOBHHA KoOja 3HATHO
npeBasuiasu 00MM KOjU Cy CTpaHe y3eie y 003up y BpeMe 3akibyuerba yrosopa. (Daniel Girsberger, Paulius
Zapolskis, Fundamental Alteration of the Contractual Equilibrium under Hardship Exemption,
Jurisprudencija/Jurisprudence, 2012, 19(1), ctp. 133. u 134) Crporo roopehu, jby6omopa uuje hardship
CUTyalldja 3a CTpaHy Koja je uMaina Marme cpehe. OcuM ako je Taksa jgo0uT quid Pro quO 3a U3y3eTHO BUCOK
PHU3HUK KOjH je Ipey3eT yroBOpoM, OHa MOKe OMTH MPaBHO peJeBaHTHA y CMUCIY IIpaBa omreheHe cTpaHe,
KOja y BpeMe 3aKkJbyderha yroBopa HHje 3Hala HUTH je MOpaja 3HaTH 3a IPaBy BPEIHOCT y3ajaMHUX J1aBarba.
VY ToM cMucity, 3apaj] ouyBama ycIIelHe MTOCIOBHE Capajiibe, CTpaHe, MoceOHO y AyrOpoYHUM YroBOpUMa,
Tpeba MOJACTHIATH Jia Y IOHOBHUM IPEroBOPHMa IOCTHTHY KOMIIPOMHC U THME YCIIOCTaBeé YTOBOPHY
paBHOTeXKY. EBEHTyasHO, HaBeleHU CIly4ajeBd OM ce MOINIM KBadu(UKOBATH Kao OWTHA 3abiyna win
npeKoMepHo omTehiere.
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KOHIIENT, IONMYT OHOI Y HEMadyKOM WM aHIIOCAKCOHCKOM mpaBy. oo IloTpeGHO je crora
YTBPJIUTH U KaJa je yroBOp 3aKJbYUYCH U KaJa Cy OKOJHOCTH Y MUTalky HACTYIUJIE, OJTHOCHO
KaJa Cy IocTaje Mo3HaTe MOroheHo] CTpaHI/I.789 [To mpaBuny, oo he Outm jemHOCTaBaH
3ajaTaK, aji y HEeKUM CllydajeBUMa MOTy HacTatu Temkohe. Hrp. kazna ce yroBop 3akipyuyje
pa3MeHOM TMucaMa WM eIeKTpOHCKe morre. M npenusHa uaeHTuduKamnmja TpeHyTka y KoMe
je Hactrymmo porahaj 300r Kora je YroBOpHa paBHOTEXAa OWTHO HapyIICHa MOXKeE
NpeJCTaB/baTH MPOoOJIeM, HApOUYUTO Kaja Cy CE€ OKOJIHOCTH IOCTEIECHO pa3BHjajie TOKOM

oapelheHor BpeMEeHCKOT TIepro/ia 300T Yera je TeIIKo ,,oByhu npTy*.

3. ,HenpeaBubuBoCT* NpoOMeHe OKOJHOCTH

VY cBa Tpu MHCTPYMEHTA CE 3axTeBa Ja aoralaju, 0O JHOCHO MOTYhHOCT (Wim pa3mepa)

: 790
IMPOMCHEC OKOJIHOCTH, 6y,[[y TaKBU [a Yy BPEMC 3aKJbyUCHa YroBopa HHU]C ouio pPa3yMHO

791

y3eTH ux y o63up. Ilpunukom oneHe Ja U je OBaj YCIOB HCIYyHEH, InpumMeHuhe ce

CTaHJAap] pa3yMHOT JIUIA Y HCTUM OKOJIHOCTHMA, JIMIIA KOje HHje HEONpaBJaHo (IIPEeTepaHo)
HH ONTHMHCTHYHO, HHTH IIECHMHUCTHYHO, HWTH HEMApHO 3a COICTBEHE MWHTepece. -
OO0pa3noxeme OBOI 3aXTeBa 3aCHMBA CE€ Ha IMPEMUCH Ja je CTpaHa Koja je Ouia AyXHa Ja

AHTHUOUIIAPA PU3HUK ITPOMCHE OKOJHOCTH MOpajia HaCTOjaTH Ja n30erHe mHeroB HEraTMBHU

788 Cunsuja [erpuh, M3Mjena wim packua yroBopa 3060r MPOMHjEH-EHIX OKOJTHOCTH IPEeMa HOBOM 3aKOHY O
00Be3HUM ofHOCHMA, 300pHuK [Ipasuoe dhaxyimema Ceeyuunuwma y Pujeyu, 6p. 1/2007, ctp. 123.

78 3Hame apyre cTpaHe HHje PaBHO pelneBaHTHO. JIpyra CTpaHa He MOYe MPUrOBOPHTH Ja je (CaMo) OHa 3Haa
3a peJieBaHTHE OKOJIHOCTH Y BpeMe 3akJbyderha yroopa (venire contra factum proprium). Bug. UNIDROIT
1990, Study L — Doc. 46, ctp. 5.

7% [Tpumena MHOTHX TpaBuia KBIM(UKOBaHA je CTaHAapOM pazyMHOCTH. Y Hauenuma eBporckor yroBopHor
mpaBa je oxpeheHo ga pasyMHOCT Tpeba IEHUTH MpeMa OHOME INTO OU JIKIlA Koja JAeyjy y J00poj Bepu y
HCTO] CHUTyallWju Kao CTpaHe cMaTpayia pa3dyMHHM. Hapounto TpebGa y3eTu y 003Up HPHPOAY M CBPXY
YroBOpa, OKOJHOCTH Cly4yaja ¥ o0Huyaje M MpaKCy y OJHOCHO] TProBaykoj rpaHu wid npodecuju (4.
1:302). Bun. Takohe Principles, Definitions and Model Rules of European Private Law: Draft Common
Frame of Reference (DCFR), Prepared by the Study Group on a European Civil Code and the Research
Group on the Existing EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans
Schulte-Noélke, and Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen
Swann, Paul Varul, Anna Veneziano and Fryderyk Zoll, Komenrap /1 y3 Mozen npasuio 11l — 1:110, ctp.
327.

791 . . .
VY I'pahanckom 3akoHHMKY Pycuje oBaj ycioB je mpenm3mpaH NpONHCHBAaEmEM Ja HorohjeHa cTpaHa mMopa
JIOKa3aTH Jla Cy y BpeMe 3akjbydela yroBopa CTpaHE IIOCTyNaje Ha OCHOBY TOTa Ja TakBa IIPOMEHa

oxonHocTH Hehe HacTymuTh (wi. 451).

%2 By UNIDROIT 1990, Study L — Doc. 46, ctp. 5. Hrp. TokoM meproga y kome je caobpahaj y oxpeljerom

peruoHy OMO MOBPEMEHO y MpeKuay 300or Ojokama o CTpaHe Bo3adya KaMHOHA, pa3yMHO JIMIE He Ou
n3abpaiio pyTy Kpo3 Ty o0acT y Haju 1a hie KOHKpETHOT JaHa MyT OUTH MPOX0JiaH. YTIOPEINBU YCIOB KOjU
ce MmpUMemYyje y ciiydajy HeMOoryhHoOCTH Henmymema Tpeba TyMauuTdn Ha ucTH HauuH. Bun. Principles of
European Contract Law, Parts | and Il — Combined and Revised, Prepared by The Commission on
European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, Komenrap B (iii) y3 un. 6:111, ctp 325.
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793
Ha uexn

YTUIA] YTOBapameM 3allTHUTHE Kiay3yJje WM 0J0HjameM Ja 3aKJbydd YTrOBOP.
HauWH, OBO j€ TOCJIequlla cxXBaTama MelyHapoIHUX yroBopa Kao akara pasyMHHX
TpFOBaHa.794 OBaj yciioB ce OOMYHO WH3jenHavaBa ca (He)npeaBuisbuBoOIINY, MehyTum,
noTpeOHO je mcrahu na m3Mmely BUX MOCTOjU M3BECHA ,I[I/ICTI/IHKHI/Ija.795 VYkonuko OM ce OH
3aMEHHO 3aXTEBOM Ja C€ OKOJHOCTH HUCY MOTJE MPEIBUACTH Y BpeMe 3aKJbyuerma yroBopa,
3HaYe’me Koje MMa jJaHac Owio Ou camo jenHo oa MOryhux je3Hykux 3Hadyema HU3MEHCHE
HOpMe. 300r Tora je 60Jbe 3apKaTH Ta, jep ce MOoAYAapameM Je3HYKOT M ITpaB(H)OT 3HaUYCHa
00e30¢ehyje nmpaBHA CUTYPHOCT W JeHAKOCT Ipes 3akoHoM. OBO M 300T unMmbeHHIlE 1a he y
CBAaKOM KOHKPETHOM CJy4ajy OMTH MPUCYTHO BUIIIE ,,[IOHAIIAkA™ CTPAHKE, KOje je JaKIIe H
jeAHOCTaBHHUje, MajJa HE M JeIHOCTAaBHO, YOUYHUTH M OLEHUTH, OJ HCIUTHBAKHA
NPEJBUIJBUBOCTH, KOja je ,,VHYTpalllker* KapakTepa, y 3HATHO] MepU ,,CaKpUBEHA Y
crpankama“.’®® OcuM Tora, MOKE Ce IIOCTABHTH IIHTAbE KOIMKO MPELBHIBUBA IIPOMCHA
OKOJIHOCTH MoOpa OWTH Jla OM ce cMmarpana ,,IpeIBUIJEUBOM 3a OBe cBpxe. To Om 3axTeBayio
JOJIaTHY KBATH(UKALIN]y, Y CMHCITY J1a C€ PaIH O OKOJIHOCTUMA KOj€ C€ HUCY MOTJIE paA3yMHO
NpEJBUICTH WIH Koje cy Ouie BaH cepe Hopmannoe npensuhama. Y CynpoTHOM, YTOBOPHA
CTpaHa OM ce ,,KaxKmaBajia“ 300r HeCOCOOHOCTH Jla MPEABUIM MPOMEHY OKOJIHOCTH, a HE
300r TOra MITO MPH 3aKJbY4eHY YroBOpa HHje MOCTyNalla ca MaXHOM Koja Ce y NMPOMETY
3axTeBa. ['0TOBO CBe MITO ce MKa/a AECHUIIO OMJIO je HAa HEKH HAa4YHMH MpeIBUIJbUBO, Oyayhu na
00MYHO TOCTOje MOAalM KOju OMOTyhyjy KpeauOuiaHy HpoleHy, Ma WIaK, TO He 3Ha4d Ja
360r TOra He MOYe OWTH NPABHO peneBaHTHO. ' Ca Jpyre CTpaHe, MOCTOje AeUHHTHBHA

KOTHUTHUBHA OTpaHU4Yema JbYACKE CIOCOOHOCTH ga mnpenBuau OyayhHocTt. JemHo je

7 .
% Hmp. y ycnoBuma mHbanmje 3a nmoBepuorna HoB4aHe obaBe3e Omio0 OM HEepa3yMHO Jia 3aKJby4H YyrOBOpP ca
OJUIOKEHUM UCIIYHEHEM, a J1a He y3Me Y 003Mp OYeKHMBaHY JleNpeLyjanujy BanyTe iahama.

Bupa. Pascal Pichonnaz, Article 7.1.7, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles
of International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 876. map. 34.

% Tpenpar Ilynejuh, MHCTHTYT HPOMEHEHHX OKOIHOCTH y HOBHM H3BOPHMAa MeljyHAPOIHOI MPHBPEIHOT
npaBa, [Ipaso u npuepeda, op. 7-8/1995, ctp. 9; snna Jankosen, Yeosopra oozosoprocm, beorpan, 1993,
ctp. 208.

"% By, y Tom emuciy Heserko Mucura, Kiaysysa rebus sic stantibus — Heku acriekTn yciioBa mbeHe IpUMjeHe,
Ipaena mucao, 6p. 9-10/1974, ctp. 43. u 44.

Moryha je u obpuyrta curyarmja. Ha 1o ce ykasyje y Ilpemmosuma 3a cacraBibame Hardship ompenaGa
MelhyHapoaHe TproBUHCKE KOMOpe, cienehnM mpuMepoM. YTOBOpOM cy Ouie mpenBul)eHe KOHTHHYHpaHe
HCTIOpYKe Jiefia 1Mo (PUKCHOj TeHW. Y HOPMAaTHUM OKOJHOCTHMA, WCIOpydYWian Ao0uja oBaj Jien u3
o0MMKIBEr 3aMp3HYTOT jesepa. [Joroamno ce, mehyTum, Aa je 3uMa Ouna HeoOwyHO Ojara 300T uera ce
je3epo HHje JOBOJHHO 3aylewuio. JeIWHW HAYMH Ja MpojJaBal] WIaK HM3BPIIM HCIOPYKYy OHO je Taj na
BeIITayky npoussese jea. Ho, To 6u eHopMHO noBehano merose Tpomkose. Mako mpopaBaln HHje MOTA0
NIPEABUACTH Jla ce jezepo Te 3uMme Hehe 3aMp3HyTH, cTporo rosopehm, Morao je To yzetu y o63up. Bu.
Force Majeure and Hardship, ICC Publication No. 421, Paris, 1985, Hardship provisions — Drafting
suggestions, KomeHnTapu 1 HariomeHe, Tau. 3.
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aHanmu3upatu jgorahaje €X post, a cacBUM Apyro X ante mpeaBUAETH TPXKHIIHE MPOMEHE,
NOJIUTUYKE TOTpece WIM NpUpoAHE KaracTpode. Y TOM cMHCIy, YMECHHLA J1a CYy C€
OKOJIHOCTH TPOMEHHJIE MOXeE KOJ CyIuje WU apOuTpa CTBOPUTU MpeApacyay Aa cy

%8 3a npuMeHy mpaBwia o0

HenpeaBuhernn gorahajuy OuWam  pa3ymMHO MPEIBUIJBUBH.
IPOMEHEHUM OKOJTHOCTUMA HHje HEONXOoAHO na norahaj Huje Omno moryhe mpenBumgetu y
ancTpakTHoM, (unmo3zodckom cmuciy. JloBoJbHO je ma je y muramy jgorahaj xKoju je Ouo
TOJIMKO MaJio BEpOBATaH Jia pa3yMHa JIMIA HE BUJC MOTPeOy Ja U3PUYUTO PACHOJENE PUBHK
HETOBOI HACTylama, Mako OM yTHIA] KOju OM MOrao MMaTd OMO TOJMKO 3HavajaH aa Owu
CTpaHe mperoBapaie o ToMe aa je xorahaj 6uo BepoBaTHHjH. ° YTHIlAj OBAKBHX IPOMEHA HA
UCIYHCHEe yroBOopa HE OM ce MOrao MPHIHCATH MPONMYCTy YIpOKEHEe cTpaHe, ma Ou joj
Tpebaslo JO3BOJIUTH Jla CE Ha HUX I030BE. YKOJIMKO WHTEPBEHIMja cyna He Ou Owua
JOIYIITeHa, CTpaHe O, y cTpaxy Ja he uMm ce ,HaBaIMTH Ha Jjeha™ mocriemuie TakBUX
HEOYCKMBAHUX IPOMEHA OKOJHOCTH, Owiie NMpuHyheHe 1a pelnoBHO yroBapajy oapeade o
pacKuLy Wi npuiiaroljaBamy yroBopa HoBoHacTamuM nprankama.’” OBakBuM Kiay3yzama
YrOBOPHUIIM, ca jelHE CTpaHe, n00ujajy MoryhHocT ga CBOj MpaBHU OJHOC y CIIy4ajy
POMEHECHUX OKOJIHOCTH ypeJie M0 CBOjOj BOJBbH, 300T yera He MOCTOjU MoTpeda 3a MelambeM
tpehux numa. Mehytum, ca apyre cTpaHe, 3alITHTHHM KIlay3yjlaMa C€ 4YecTO HEe MOry
0o0yxBaTHTH CBM MOTYhW clieHapuju, ma JIOIIe cacTaBJbeHE OJpen0e MOTY OBECTH CTpaHE y

hOpCOKaK. HpeMa TOMC, IIpaBHU HpO6JICM IMPOMCHCHHUX OKOJIHOCTHU HE Tpe6a Yy NOTYyIIYHOCTU

™8 Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 499.

™ Pietro Trimarchi, Commercial Impracticability in Contract Law: An Economic Analysis, International
Review of Law and Economics, Volume 11, Issue 1 (May 1991), ctp. 65. ¢bu 9; Joseph M. Perillo, Force
Majeure and Hardship Under the UNIDROIT Principles of Internationals Commercial Contracts, Tulane
Journal of International and Comparative Law, Volume 5, Spring 1997, ctp. 23. Tako Hrmp., 360r epymiuje
BYyJIKaHa HCIyHEHhE YTOBOPHE 00aBe3e MOXKeE 3a jellHy CTpaHy IOCTaTd MpeTepaHo OTEXaHO, ajld, OCHM Y
HEKMM [IeJIOBUMa CBETa, TO HHUje TaKBa OKOJHOCT Jia C€ OJi IIPOCEYHO IaXJbUBOI yroBapaua MOXe
OUEKHMBAaTH Jla y BpeMe 3aK/bydea YroBopa O HOj Boau pauyHa. (Bua. MBuma Jankosewn, JlejcTBO
NIPOMEHEHUX OKOJIHOCTH Ha yroBopHe onHoce (Ilokyiiaj xapMmoHHM3alMje IpaBa €BPOICKUX 3eMalba),
Pesuja 3a esponcko npaso, 6p. 1/1999, ctp. 137) ¥ UNIDROIT Hauenuma ce HaBOJe IBE WIyCTpalyje.
IIpBa ce omHOCH HA YrOBOp O NpOJaju cupoBe Hadte, u3 ApxaBe X, M0 (HUKCHO] IIEHHU, 3aK/bYYCH Ha
MEPUOJl O TET TOIWHA, ,,yIPKOC aKyTHHM IIOJIMTHYKAM TEH3WjaMa y peruoHy. J[Be roawHe KacHHje, y
CyCeIHHM 3eMJbaMa M30HO0 je paT IITO je JOBEJIO IO JAPACTUYHOT CKOKa IIEHE M CBETCKE CHEePreTCKe KpH3e.
IIponasan ce He Moxe mo3Batu Ha hardship mpasuna, jep moeehawe HeHe cupoBe Hadre HHUje OHIIO
,HETIpeABUANBO. JIpyru mmpumep THYE ce yroBopa O IpOJaju y KOME je ILieHa Omia n3paxkeHa y BaIyTH
apxkase X, Koja je Ipe 3akjbyderma yroropa Beh crnopo ry0uia y BpPEeAHOCTH Yy OJHOCY Ha Apyre IiIaBHE
BayryTe. Mecel JaHa KacHHje, MOJIMTHYKA Kpu3a y IpxaBu X JloBena je 1o o0e3BpehuBama meHe BaIyTe y
n3Hocy o1 80%. Ako Apyre OKOJHOCTH He OW Hajarajie CympoTaH pe3yiTar, OBaj CiIydaj MpeacTaBibao Ou
npasHo peneBanTHy hardship curyarujy.

890 ‘Bophe Yobessuh, IIpoMemeHe OKOTHOCTH y IpUBpeAHOM 1 rpahanckom mpasy (clausula rebus sic stantibus),
Beorpan, 1972, ctp. 4.
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IPENyCTUTH ayTOHOMHJH BOJbE CTpaHA YTOBOPHHIIA M CaMOperyJalyju Tpxkuiira, seh Tpeda
o6e36eautu u oxrosapajyhy 3akoncky peryiarusy.®®t

Kaga je y mnHramy CHOJBHOTPTOBHHCKO IIOCIOBaWme, Mopa ce, Mehyrum,
MIPETIOCTABUTH JIa YICCHHITH TTOCEAY]Y MPOPECHOHATHY KOMIIETEHTHOCT (COMUCTHIIMPAHOCT)
noTpeOHy 3a CHOUICHE JOJATHUX PH3MKA KOj€ TakBa JENATHOCT HYXXHO Iojapa3ymeBa. Y
Mel)yHapOJHUM TpaHCaKIMjaMa je Mame BEPOBATHO Jia CTPaHE HHUCY OWJIE CBECHE pHU3HKA
Oynyhux €BEHTYaJIHOCTH WM Jla HUCY Owie crocoOHe wiM y MoryhHoctu ma dhopmyaumny
3alITUTHY Kiay3yniy. 300r Tora ce ,,hyrame’ Hajuemhe Tymaunm Kao OJJIyKa Jia ce Mmpey3Me
pu3HK pomeHe okoiHoctu. Hardship u force majeure npasuiia npuMeryjy c€ peCTPUKTUBHO
y MelhyHapoaHO] apOUTpaXHO] TPAKCH, jep HE MOTY CIYXUTH Kao ,,IpaBHU JIeK* 3a
HEMapHOCT cTpaHa y (asu nperosopa.’*

»lIpenBunpuBomhy Huje odyxBahen camo oxapehenu norahaj, Beh u meros 3Hayaj,
OJTHOCHO, TIpEIM3HHje, OOMM HEroBOI HETAaTHBHOT YTHUIlaja HA HCHYHEHE yroBopa. Y TOM
CMHCITY, IPUIMKOM YTBphHBama /1a JIi je MOTYhHOCT IpOMEHE OKOJIHOCTH OWJiia TakBa Ja je
pasyMHO Morja OWTH y3eTta y 003Mp y BpeMe 3akibyuekha YroBOpa, HEOMXOIHO je

803
pa3IMKOBATH ,,0/1ary* oJ ,,akyTHe" IPOMEHEe OKOJIHOCTH.

4. HpOMeHa OKOJIHOCTH BaH KOHTPOJIE noroljeﬂe CTPpaHe U TECT pacioaecjec pusuKa

[Tpema UNIDROIT Hagenuma, norahaju Mmopajy OUTH 1 BaH KOHTPOJIE CTpaHE Koja ce
Ha wux nosusa.’® Huko ce He Moxe mosuBaTH Ha camowmsasBane Teukohe (Self-induced
hardship), koje cy pesyarar comcrBeHuX paamu win mnpomycra. Mako ce y Hauenuma

€BPOIICKOI yroBOpHOT IpaBa M HaupTy 3ajenHHYKOr OKBHpa 3a ynyhuBame U3PUUUTO HE

801 Egidijus Baranauskas, Paulius Zapolskis. The Effect of Change in Circumstances on the Performance of
Contract, Jurisprudencija/Jurisprudence, 2009, 4(118), ctp. 201. u 204.

802 Klaus Peter Berger, The relationship between the UNIDROIT Principles of International Commercial
Contracts and the new lex mercatoria, Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium
LInternational Uniform Law Conventions, Lex Mercatoria and UNIDROIT Principles®, Verona University
(Italy), Faculty of Law, 4-6 November 1999), ctp. 163.

803 Ewan McKendrick, Article 6.2.2, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 818. map. 13.

Hup. mponasan je mpeyseo o0aBe3y Ja KyIIy HCIIOPYYH PoOYy KOjOM y BpeMe 3ak/bydeia YroBopa HHje
pacrnonarao. Jla je omMax mopy4mo poOy, MOrao je 1a je mpuOaBH 1Mo IIeHH Koja OW Mpenpojajy YIuHHIIA
HCIJIATHBOM. YMecCTO Tora, mmekynuiyhu ga he mohu 1o cHmkema HabaBHE IIEHe, HUje TIPeay3e0 HUKaKBe
Mepe Kako Om je 00e30emmo. Hakon Tora, a 300T mpoMeHe TPXKHUIIHHUX YCJIOBa, Mpou3Bolhadke MeHe Cy
noBehaHe y MepH J1a je HCITyhemhe MpoiaBueBe obaBese Omino moryhe camo y3 3HadajHe ryoutke. [Ipogasaig
ce HE MOXE Cca YCIEeXOM IT03UBATH Ha MPOMEHCHE OKOIHOCTH, ¢ 003UpOM Jia uX je Morao u3zdoehu na je Oe3
oJUlarama 3aKJby4ro yroBop ca mpousBohauem miu guctpudyrepom. Joseph M. Perillo, Force Majeure and
Hardship Under the UNIDROIT Principles of Internationals Commercial Contracts, Tulane Journal of
International and Comparative Law, Volume 5, Spring 1997, ctp. 24.
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3axTeBa Jla IPOMEHA OKOJHOCTH MOpa OUTH ,,CrIoJballlhba™ Y OHOCY Ha cepy pU3uKa CTpaHe
norol)eHe MPOMEHOM OKOJHOCTH, OB3j YCJIOB CE€ MOXE YTBPAUTH CUCTEMCKOM U JIOTUYKOM
aHAJIM30M HUXOBUX oz[pez[a6a.805 Y MHOrmMm ciiydajeBuMa Ouhe JIako JT0OKa3aTH Ja je OBaj
3aXTeB UCIymheH. OUurieIHu MPUMEPH Cy MpUpoaHM Aorahaju, nubujame pata, rpahaHcku
HEMUpH, yIpaBHE Mepe. MelyTuM, MOTy HACTYNIUTH | CIOXCHH]e CUTYyaluje. JemHa o \bHuxX
je mrpajk. Kama y mrpajk cryne 3anocienu ko tpeher nuia, mrpajk he HauenHo OutH BaH
KOHTPOJIC YTOBOPHHX CTpaHa, HAPOYUTO aKO CE pajiv O MTPajKy Koju noraha Tpancmopt, HIIp.
WTpajK KoHTponopa j1eta.”*® Al Kaja IpeKu | paja OpraHu3yjy 3aloCiIeHH KO CTpaHe Koja
Ce TI03UBa Ha MITPajK, HAYEIIHO, TO Hehe OUTH cydaj, ¢ 003UPOM J1a ce€ MOKE CMATpaTH Aa Cy
OKOJIHOCTH KOje ojipel)yjy pu3HK TakBOT IITpajka YHYTap HEHE yIpaBibauke KoHTpoue. Ilo
NpaBUly, OHA je MOIJla Jia PelId CIOop, aKo je HEONXOJHO W HCIyHhaBambeM 3axTeBa
3aII0CIICHNX, HAPOYMTO Kaja Ce OHM THUy ycloBa paxa.” Yak W Kaua je y IHTamy WTPajK
KOju je ce Huje Morao m30ehm mocTaBba ce MHUTamkE Aa JIM Cy HEroBe MOCIequIe Owuie
Hen30eXKHe, OJHOCHO Ja JIM Cy C€ MOIJIE CaBIQJaTH MpPEoy3UMameM pa3syMHHX Mepa
NPEJOCTPOKHOCTH HIIM alITCPHATHBHUX paJbU, Yy CMHCIY CTBapama 3ajdxa pode WM
aHraXOBamba APYror 0c06Jba, OJHOCHO CHabaeBaua. ™"

He cme ce cmaTpaTé na je pu3MK HBUXOBOT HACTyINama, U3PUYUTO WK IpehyTHO,
npeysena mnoroheHa CTpaHa.809 To Moxe Outh mpenBulleHO YroBopoMm (HIIp. MPEy3UMamE
pHU3UKa MPOMEHE JIEBU3HOT Kypca), a MOXKE MPOU3HMJIA3UTH M U3 OKOJHOCTH CiIydaja HIIH
NpUPOJIC TPABHOI TOCia (HIp. YroBOp O OCUTYpamy WU MpOjaja Ha TPXKHUINTY T3B.

djyuepca).?® Hauena npysxkajy yroBopHHM CTpaHaMma IIMPOKY ayTOHOMH]y 1a CBOj TPaBHH

85 Egidijus Baranauskas, Paulius Zapolskis. The Effect of Change in Circumstances on the Performance of
Contract, Jurisprudencija/Jurisprudence, 2009, 4(118), ctp. 208.

808 Pnm aKo je mTpajk OpraHU30BAH y HEKOj APYroj FPAHH MM JIENATHOCTH, PEIEBAHTHO] Y KOHKPETHOM CIIydajy
(HIIp. WITPAjK 3aMOCIICHNUX Y MOLITH WM LIAPUHH), WIIK Ka0 FeHEPaHU LITPajK.

87 Ewan McKendrick, Article 6.2.2, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 818. nap. 14.

808 Bun. Pascal Pichonnaz, Article 7.1.7, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles
of International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 875. map. 31.

809 Y Hauenmima eBPOIICKOT YTOBOPHOT IPaBa je IPELM3HPAHO [, npeMd y2080py, Taj PU3HK He Tpeba 1a CHOCH
CTpaHa Koja ce Mmo3uBa Ha npoMeHy okoiHoctd (wi. 6:111 cr. 2(11)). Jlok ce y Hanpty 3ajeqHrHuKOr OKBUpa
3a ynyhnBame HaBOAM Jia je OTPEOHO JIa OYICHUK HUje npey3eo, HUmu ce Modice pa3ymMHo cCMampamu od je
npeyseo, pu3nK Takse nmpoMere okoaHocTH (Mozen npaswio 111 —1:110 cr. 3(1)).

810y jemmom ciyuajy, Tyxenu, ysrajusau mospha u3 Mekcuka, 06aBe3ao ce yroBOPOM Ja y TOKY TOIMHY 1aHa

npousBenie ojpeheHy KonuuMHy OyHJEBE M KpacTaBalla M HCHOPYYH HMX TYXKHOILY, TUCTpUOyTepy u3

Cjemumennx Amepnukux Jlp:xapa, koju he nx mponaBatu Ha Tpxkumty Kamudopruje. Kaga je Tyxmman

MIOJHEO 3aXTEB 3a pACKUI YroBopa M HaKHAAy INTeTe 300T HEWCIyHema, TY)KEHH Ce II03Ba0 Ha

MereopoJomku heromen mo3Hat kao Ex Humo (mm. El Nifio), TBpaelin na usBanpenso onyjHO HEBpeMe U

MoIUIaBe Koje Cy HacTymuie mpeicrasibajy hardship curyanmjy. ApOutpakau nedrap Mekcuka (Iim.
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OJTHOC ypeZie TI0 CBOjOj BOJbH. Y TOM CMHCIIY OCHOB 3a IMO3MBamb€ Ha MIPOMEHEHE OKOJIHOCTH
MOY€E YTOBOPOM OMTH MPOIIMPEH WK CYXKEH, U Ha Taj HAUWH NpuiiaroheH cneunpuyHocTuma
KOHKPETHOT IIPAaBHOT Mocja. Y IINeKyJIaTUBHUM TpaHCaKIMjama, CTpaHe ce HE MOTY M03BaTH
Ha IPOMEHEHE OKOJIHOCTH, YaK M KaJia BbUXOBO JIEJCTBO JIAJIEKO MPEBa3UiIa3yi OHO HITO Cy OHE
MOTJIE J]a 04YEKY]y Y BpeMe 3aKJbyuerha yroBopa, Oyayhu a ce cMarpa Jia cy mpeysene BUCOK
pmuk nocma.™t 'V jmreparypu ce, Meljyrmm, HaBOAM M omIyKa ApOHTPaKHOT Cyia
MehyHnaponHe TProBUuHCKE KOMOpE y K0joOj j€ OACYCTBO ILIIMEKYJIaTUBHUX HaMepa cMaTpaHO
,.yOnaxaBajyhom okonHomhy*, y KOPUCT II03MBamba Ha poMereHe okonHoctr.® Kana cy y
NUTalky AYTOPOYHM YrOBOPH, IOCTOjH TEHJACHIMja TyMauema HHUXOBE ,,IINEKyJaTHBHE
NpUpOJIC W HEyroBapama OJAroBapajyhe 3amTUTHE Kiay3ylne Yy TMpaBiy mnpehyTHor
IPUXBATalba PH3UKA IPOMEHE OKONHOCTH."™ OBAaKBHM IOKyLIajd, MehyTHM, HpoTHBpede
eleMeHTapHOj Joruuu.>* Ako ce yroeapame hardship kiaysyma cmarpa yoGuuajeHoM
npakcoM y MeljyHapoJHOj TproBuHH, HeMoryhe je TymauuTH je HeratuBHO. [IpomycT na oBa
onpenda Oyne U3pUIUTO IpeaBUleHa yroBOpOM HE MOXKE Ce CXBATUTH Kao HeHa Heranuja u
nckspyuerse.t’® Takolje, ako y BpeMe 3aKibyderba YroBOpa HHUje GHIIO Pa3yMHO y3eTH Y 003Hp
onpeheHu pusuK, He MOXKE ce HM O4YeKMBaTH Ja obe3z0eheme Oyne cagpkano y yrosopy. U
nopeji MPUWIMYHO pecTpukTuBHE MehyHapomHe apOutpaxse mnpakce, npema UNIDROIT
Hauennma nyropouHocT yroBopa cama 1O ceOM HE CTBapa MpPETNocTaBKy mnpehyrHor
npuxsatama pusnka.t’® CympoTHo MuLLbeme BOAMIO 61 3aKibydKy ga hardship mpasuia He

Mory outu IMPpUMCHCHA YIIPABO Y OHUM CHy‘lajeBI/IMa KOjI/IMa Cy IIPBCEHCTBCHO HaMeI—beHa.817

Centro de Arbitraje de México) ombuo je mpuroBop TyxeHOT, cMarpajylin ma, HAPOUUTO y KOHTEKCTY
yroBopa 0 JUCTPHOYIIHjU KOJU CE OJHOCH Ha CHaOaeBame oapejeHOM KOJIMYHUHOM PoOe, MOBPTAp THIIHMYHO
npey3rMa pU3HMK YHHINTEmA yceBa 300r kumre u norwase. Centro de Arbitraje de México (CAM), Arbitral
Award, 30.11.2006, JIOCTYITHO Ha:
http://www.unilex.info/case.cfm?pid=1&do=case&id=1149&step=Abstract, 29.06.2018.

811 By UNIDROIT Hauena, KomenTap 3(n) y3 wi. 6.2.2.

812 Bun. Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 500.

813 By, Guenter H. Treitel, Frustration and Force Majeure, London, 1994, crp. 255.

814 Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 500.

815 Buyn. Konpenmuja YH o yroBopuma o MelyyHapoaHoj poaju pobe, w. 9.

816 Joseph M. Perillo, Force Majeure and Hardship Under the UNIDROIT Principles of Internationals
Commercial Contracts, Tulane Journal of International and Comparative Law, Volume 5, Spring 1997,
ctp. 24; Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 501.

817 Bux. UNIDROIT Hauena, Komenrap 5 y3 uir. 6.2.2.
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IrTaBume, moryhe je mo3Batu ce Ha OBa MpaBHJIa U KOJ AYTOPOYHUX YroBopa ca (PUKCHOM
LIEHOM, C THM ILITO j¢ OTPeOHa JAIeKO ,,030HIbHIja* IPOMEHA OKOJTHOCTH. o

Hu y UNIDROIT Hauenuma, kao Hu y Hauenuma eBpoIiCKOT yroBOPHOT TpaBa, HUTH
y Haupty 3ajeqHuukor okBupa 3a yrnyhuBame, U3pHUUTO C€ HE 3aXTeBa Jia OJ1 CTPaHe Koja ce
N03HBa Ha IPOMEH-EHE OKOJIHOCTU HHje OMIIO pa3yMHO OYEKMBATH J1a U30EeTHE U caBjaja Te
OKOJHOCTH HIIM FbHXO0BE mocimeauie.” OBaj 3axTeB, MelyTHM, HHje JOJATHH y MPAaBOM
CMHUCITy T€ pe4H, C 003UPOM Jla c€ MOXKE cCMaTpaTH 1a je oOyxBaheH ycioBoM jaa gorahaju
Mopajy GuTH BaH KoHTpone rorohene crpane.’”® Ipannia npeay3nMarma IPeBEHTHBHUX, 2

822 .
OIHOCHO AJITCPHATUBHUX MCEpa 1IOoCTaBJbCHA J€ CTAHAAPAOM PA3YMHOCTH.

88 Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 501. Kaza je peu o npomenu
LIeHe Kao OKOJIHOCTH O] 3Hauaja 3a mpuMmeHy uHctutyTa hardship, cruue ce yrucak na ce y UNIDROIT
Havennma, y KojuMa ce OHa 4ecTO HaBOJM Kao MPUMeED, IieAa HemTo (QICKCHOMITHIjE Ha BEIUKH MaJ WIH
CKOK IIeHa, a TOCeOHO Ha BHCOKY HMH(JIANHN]y KOja MPOy3poKyje mopemehaj yroBopHEe paBHOTEKE, Y OTHOCY
Ha 3HAuYajHy pe3epBHCAHOCT KOja Y TOM IIOIJIEAY IOCTOjU KAaKO y HAIMOHAJIHUM IpaBHMa, TaKO H Y
MehyHapoaHO] cyznckoj u apOuTpaxkHoj mpakcu. MelyTtum, na Ou TakBa cuTyaluja yTHLAla Ha J€jCTBO
yroBopa, MOTPeOHO je Ja Oyay UCIymeHa U 4eTupu nocebHa (momataa) yenosa. (Bun. Ipenpar lynejuh,
WHCTUTYT NMpOMEHEHUX OKOJHOCTH y HOBHMM HM3BOpHMMa MeljyHapoJgHOr mnpuBpenHor mpasa, [lpaso u
npuepeoa, op. 7-8/1995, crp. 7. u 8) Ilpema HaIlOj CyACKOj MpakCcH, MPOMEHA IICHA HA TPXKHIITY je€
HOpMaJIaH PU3UK C KOjUM YTOBOPHE CTpaHe MOpajy pauyHaTH Y MPOMETY poOOM, M Kao TakBa HemMa 3Hayaj
u3BaHpeHOT norahaja 300r Kojer OU ce MOTIIO TPAXKUTH PaCKHIAke WIN H3MEeHa yroopa. Vcro Tako, nma
npecyaa nmpemMa KojuMma ce MpoMeHe [ieHa y Tpal)eBHHapCTBY HE MOTY CMaTpaTd TaKBUM OKOJIHOCTHMA KOje
u3Bohauy majy mpaBo Ha packuz yrosopa. (Bun. Omtyka BpxosHor cyna Xpsatcke, y: Hrgpopmamop, TO1.
35 (1987), op. 3436, ctp. 5) Amu, Tpeba umatu y Buay na cy y wi. 636. u 637. 300 cagpxaHe moceOHe
oapende 0 U3MEHH LIeHe U3 yroBopa o rpaljerby 300T MPOMEHEHNX OKOJHOCTH. Y HH()IATOPHUM yCIOBUMA
naJi BpeIHOCTH HOBLIA HHUje OKOJHOCT 300I' KOje ce MO)Ke TpakuTu packup yrosopa. (Bua. Ilpecyna
BpxosHor cyna Xpsatcke, Pe — 1700/88 ox 9. debpyapa 1988. roaune, y: IIpuspeda u npaso, ToauuiTe
29, cBeszak 1-2 (cujeuams — Besbaua 1990), crp. 121) IloBehame JTHUYHOT TOXOTKA PAIHUKA jEIHE YTOBOPHE
cTpaHe Takol)e HUje OKOJHOCT 300r Koje OM ce MOrJa 3aXTeBaTH U3MEHa YroBOpa, OCHM aKo MpeCcTaBiba
0JIpa3 ONINTUX KpeTama Ha TPXKHUIITY ¥ IPOMEHE TPOIIKOBA XHMBOTA. Tako Ka/ia je eKBUBAJICHTHOCT OMTHO
HapylieHa 300T OKOJIHOCTH KOje Cy HacTaye MOclie 3aKjbydelmha YroBopa, Koje ce y BpeMe 3akibydera
YroBOpa HHUCY MOTJIE Y3€TH y 003Up, HUTH CY CE MOIJIC OTKJIOHUTH, a Y TAKBE OKOJIHOCTH CIIajajy U H3MEeHe
JPYIITBEHHX MHCTPYMEHaTa KOjU yTH4y Ha moBehame IIeHe, MOXE Ce TPaKHTH packupa yrosopa. (Bun.
Bpxosuu cyn Cpouje, I'x. 1490/79, y: 36upra cyockux odnyka uz obracmu epahanckoe npasa (1973-1986),
Cenrenna Op. 273, ctp. 68) ¥V tom cmuciy npod. Fomamraju uctuue ,Henpensuljene rtemkohe y
U3BPIICHY YrOBOPa WM MaTepHjalHA I'yOUTaK HE MOTY OMTH Pa3Jjior 3a MPOMjEeHY YroBopa, a joll Mame 3a
ocnobahame ox yropopHux obaBesa. [IpaBo Ha MpOMjeHy yroBopa IpH3HAje ce CACBHM H3Y3€THO, aKo Ce,
HauMe, PajJd O TaKo paJUKaIHUM IPOMjeHaMa OKOJHOCTH Aa Ou OHJIO CYNpOTHO BOJbM CTpaHaka (ma u
NPaBHOj €THIM) MH3UCTUpPATH Ha W3BpLICHY yroBopa“. Asekcannap ['ommmiraju, [Ipuspeono yzosopho
npaso, 3arpeod, 1967, ctp. 184.

89 yi. UNIDROIT Hauena, un. 7.1.7 cr. 1; Hauena eBporckor yroBopHor mpasa, wi. 8:108 cr. 1; Hampt
3ajeIHUYKOT OKBHpa 3a ynyhusame, Monen npasuio 11 —3:104 cr. 1.

20 Byn. y tom cmmcny Pascal Pichonnaz, Article 7.1.7, y: Stefan Vogenauer (ed.), Commentary on the
UNIDROIT Principles of International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp.

871. map. 18, ctp. 872. map. 22. u ctp. 873. map. 23.
%21 Hnp. Mepe NpeocTpokHOCTH Mpey3eTe y by H30erapara MoMIaBe Wi BeHHX MOCTeIMIIA.
822 Hup. y cnyuajy 610kae TpaHCIOpTHOT npasia, kopumhere apyror oarosapajyher myra.
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[To3uBame Ha MPOMEHEHE OKOIHOCTH Moryhe je camo y ofHOCY Ha o0aBe3e Koje joI
YBEK HUCY M3BpIIEHE. JeIHOM KaJa CTpaHa MCIIYHH YrOBOp BHILE CE€ HE MOKE I03MBATH Ha
3HATHO MoBehame TPOIIKOBA HCIYHEHha, OJHOCHO CMambeHhe BPEAHOCTH MPOTUBIIPECTAIIH]E,
Kao MOCJIEAMIIE MPOMEHE OKOJHOCTH KOja jé HACTyNWIa HaKOH TAaKBOT HCIYHEHma. AKO
HAaBOJIHO OWMTHO HapylIaBake YrOBOPHE PAaBHOTEKE HACTYIU y BpeMe Kajaa je obaBeza Beh
JeTUMHUYHO M3BPIICHA, IIPHU YTBpHHUBAIY /a JIM Cy UCIYHEHU MPOMHUCAaHU yCIoBH, y3ehe ce y

003up camo MpeocTaliv Je0 KOju TeK Tpebda na Oymae I/ISBpH_IeH.823

5. [loHOBHM TIperoBoOpu

3a pa3nuky of pemema npuxpaheHux y BehnHu HAIMOHAJIHUX MpaBa, Y CBa TPH CKyMa
NpaBHUX MpaBwiIa, npenBul)ene cy ase ¢asze nocrynka. Llena npoueaypa je oCMHUIIIIbEHA KaKO
Ou ce yroBopHe cTpaHe ,,0xpadpuiie® 1a MmoCTUTHY ,,[IPUjaTeIbCKO HOpaBHaI-Le“.824 Crpane ce
nozcehajy a, Mako je caMo jeHa Ol BbHX MoroheHa NpoMemheHUM OKOJIHOCTUMA, ,,00€ Cy Ha
ucTomM Opoxy u OoJbe MM je Ja ympaBibajy y moopum oxnocuma (en bonne intelligence)
YMECTO Yy CYIPOTHUM npaBuHMa“.825 Y yroBopy HECYMIBHBO IIOCTOjU HPOTHBPEYHOCT

UHTEpeca, ajld YroBOp CaJpKu U yjequbaBajyhu eIeMeHT, KOjU ce H3pakaBa y capalmbu

CTpaHa y HCITyHberbY Iiiba yrosopa.®

IIpBy (asy umue moHOBHK mperosopw (renegotiations).®”’ ¥ UNIDROIT Hauennma®”®

829

u Hauennma eBpomcKor yroBOpHOI IpaBa, Mpe CYACKOr IOCTYIKa, —~ HpeaBuheHu cy

823 Bun. UNIDROIT Hauena, Komenrap 4 y3 4. 6.2.2.

824 principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by The Commission
of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, KomenTap A y3 un. 6:111, ctp. 324.

825 Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of Law
and Economics, Volume 25, Issue 3 (September 2005), ctp. 423.

826 Hparopy6 CrojanoBuh, Casechocm u nowmerse y npomemy, beorpan, 1973, crp. 118.

27 . .
827 TloHOBHM MPEroBOPH MMajy HHU3 CIIMYHOCTH Ca MPErOBOPMMA KOjH MPETXOJE 3aK/bydetby yroBopa, Ia ce Ha

BUX NPUMEYjy HCTa WM CIMYHA MpaBuia. MeljyTum, 3a pasiiuky oj MPETXOJHHUX IPEroBopa, KOju He
00aBe3yjy 1 KOje CBaka CTpaHa MOXe MPEKUHYTH Kaj roj xohie (0cuM ako je 1Mo 3aKOHY WM IPEayrOBOPY
o0aBe3Ha Ja 3aksbyun ojapeljeHn yrosop), nperoBopu npeasuljeHr y yHHGOPMHUM MPAaBHINMA 33 CIy4aj
MIPOMEH-EHUX OKOJIHOCTH BOJIE C€ Ha OCHOBY yHampen yTBpheHne obaBese. M3Bop Te obaBese Moxe OUTH U
yroeop ako je yroopeHa 13B. hardship kiaysyna. CBakako, yroBOpHE CTpaHe MOT'Y MPEroBapaTu y LHJbY
TIOHOBHOT yCIIOCTaBJbarha YIOBOPHE PAaBHOTEXKE M Kaja TakBa oOaBe3a Huje npensuliena. HeobaBesHoCT
MIPEroBOpa NPOU3MIIA3K U3 OCHOBHOT NPHHIMIIA cJI000/e yroBapama, Koje je, Iak, H3pa3 ayTOHOMHje BOJbEe
Kao omnuItuje uaeje. Hadenno, nmojeauHnu cy cioO0JHM Aa IMIPOU3BO/IE M OOJIHMKYjy CBOj€ IpaBHE OJHOCE TI0
cBojoj Bosbu. Ty ciobony 3akoHonaBan, omoryhyje QUCHO3MTHBHUM ojpendamMa Koje ce HyJe caMo Kao
HeoOaBe3aH o0pasall M JOIyHa KOHKPETHOr criopazyma. MelyTuM, W Kaja cy TH OJHOCH peryJHCaHH
MMIEpaTHBHAM IIPaBHUM HOpMama, CTyName y HX 3aBHCH, Hajuemhe, o]l CI000AHOT ompenebema
cybjekara. To, u3mely ocranor, mojpasymeBa cao00Iy Ja ce MPEroBOpH OTIOYHY, all M CIo0ody Ja ce
MIPErOBOpHU TPEKUHY, Ma Makap OWnmm M y oaMakioj ¢asu, cBe JOK ce yroBop He 3akibydud. Camo Tako
YroBOp MOXE IMPEACTaBJbaTH CIIOOOAHY CarjlaCHOCT M M3pa)kaBaTH IpaBy BOJbY YTOBOPHHX cTpaHa. (Bui.
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JakoB Pamummh, O6aueayuono npaso: onmwmu oeo, 7. m3name, beorpam, 2004, ctp. 73-75; Muonpar
Opnuh, OAroBOpHOCT 3a MPEKUA MpEroropa, y: Yeosopu y mehynapoonoj mpeosunu 1V, Beorpan, 1987,
ctp. 386. u 387) HeobaBe3HOCT nmperoBopa opakaBa ce U y TOME IITO IOHY/1a, KOja je YUnheHa HAKOH HIIH
y TOKY IIPEroBopa, HaueJIHO, MOXKE CaJpKaTH U JOIYHCKE WK HOBE €JIEMEHTE, Tj. eleMEHTE O KOjUMa HHje
0110 peur TOKOM IIPEroBopa, Kao U eJieMEHTE KOjuMa ce MEeHa OHO 0 YeMy ce pasroBapano. Hapasno, mro
caJip)KMHA TOHYZAE BHIIE OJICTyNa OJl CaJpXXHMHE IPEeroBopa, MamM Ccy u3riean na he yrosop Outu
3akspydeH. (MBuna Jankosen, [IperoBopu 3a 3akibyueme yroBopa, lIpugpedno-npasuu npupyunux, Op.
9/1986, ctp. 4) Naxo mperoBopu He 00aBe3yjy, He MOXKe ce pehn aa ce mperoBapadn, jelad MpeMa APyroMe,
HaJlaze y MmojioXkajy T3B. Tpehux nmma, Tj. na m3Mel)y BHX HE NOCTOjH HHKaKBa NpaBHa Be3a. (Miagen
Hpamxkuh, 3axwyuusare yeosopa o xynonpooaju, beorpam, 1972, ctp. 10) Crtpana koja je Bommia
mperoBope 6e3 HamMepe Ja 3aKJbydd YTOBOp OJAroBapa 3a IITETy HacTaly BohemeM mperosopa. Oxnrosapa 3a
IITETy ¥ CTPaHa Koja je BOJMIA IPErOBOPE y HAMEPH Ja 3aKJbydH yTrOBOp, IIa OAyCTaHE Of T Hamepe 0e3
OCHOBAHOT pa3jiora W THME APYyroj cTpaHu mpoyspokyje mrery. (Bmg. UNIDROIT Hawena, wn. 2.1.15;
Hauena eBponckor yroBopHor mpara, wi. 2:301; Haupr 3ajemHuuxor oxBupa 3a ymyhuBame, Mogen
npasuio Il — 3:301) Mehyrum, npyra crtpaHa He MOXKe 3aXTeBaTH Ja ce YroBop 3akjbyud. IIperoBapaun
Mory OMTH Iy>KHH U Jla 4yBajy Kao TajHy oJpeljeHe mojaTke Koje cy Ca3HalIu TOKOM IIPEroBopa, Ja UX He
caommraBajy Tpehum JMIMMa, HUTH KOPHUCTE y CBOM IIOCJOBamy, aKO CE THME MOXE OCTBApUTH
HEOCHOBaHA KOPHCT WJIM C€ JPYroj CTPaHHM MOXKE MpPOYy3poKoBaTH InTeTa. Huje on 3Hayaja ma nau Cy
IIPEroBOPHU MPEKUHYTH ca WK 0€3 ONpaBAaHOr pas3Jiora U Aa JIH jeé yroBOp pajiu Kojer Cy Bol)eHH 3aKibydeH
win He. TajHOCT mperoBopa MoXke ce ypeautd u nocebHuM yrosopom (confidentiality agreement) wiu
VHOILICHEM Y MpEeIMMUHAPHH CHOpa3yM Kiay3yie moBepsbuBoctu (confidentiality clause). (Buie o Tome
Bua. MBuna Jankosen, OuyBame TajHe M3 IPEroBOpa paaM 3akibydewma yrosopa, [Ipaenu owcusom, Op.
11/2005, ctp. 455-458) Pasmuka je m y campikajy CBECTH, IITO CE MOXE OIPa3HTH Ha CIIPEMHOCT 3a
NIPUXBaTamke MPEAJiora JIpyre CTpaHe, OJAHOCHO OAyCTajame Ol COICTBEHMX MHTepeca. Kon mperxomHmx
NPEroBopa, CTpaHe Cy CBECHE Jia ako ce He carjiace 0 OMTHHM cacTojiuMa yroBopa, yroBop Hehe Hu
Hactatu. JIok Koja Boljerma MOHOBHHX MPEroBOpa, MOCTOjU CBECT Ja aKO OHH ,,HE YPOJE ILUIOJOM™, YTOBOP
OoCTaje Ha CHAa3W OHAKaB KakaB je NpBOOMTHO 3akibyueH. (Muoxpar B. Opuuh, 3axmwyuerwe yeosopa,
Beorpan, 1993, ctp. 11) Ako pasroBapamo 0 pa3Bojy, 3Ha4YH Jla CMO jOIII yBeK y Opaky. (Bua. y Tom cmucity
Helen Mountfield, ,,Yes, we’ve thrown the wedding ring at the EU. But divorce isn’t inevitable, groctymHo
Ha: https://www.theguardian.com/commentisfree/2017/oct/19/uk-thrown-wedding-ring-eu-divorce-not-
inevitable-brexit-change-minds, 27.11.2017) IlperoBopu mo cB0joj MPHPOIM MPEACTABIbAJY y H3BECHOM
CMHCITy IPOTHBpEeYHOCT. CBaKM MperoBapay HACTOjH Jla 3a/Ip>KH CONICTBEHY CJIO00Y, a y HCTO BpEME KEIH
Jla ce MOKe TOYy3JaTH y JpKame apyre crpane. [IperoBopm ce 4ecTo 3amoummy ca y3ajaMHO BEOMa
yIaJbeHUX, WM YaK CYNpOTCTaBJLEHUX, MOo3ulHMja. Jla Om ce mocturao muib, 00jalImaBajy ce MpeaHOCTH
COTICTBEHMX IIPEAJIOra, Jlajy ce HoBa obehama MM ce, Mak, YMHE YCTYNIH. Y TOME CY JI03BOJbEHA MHOTA,
anu He ¥ cBa cpeactBa. (Muoapar Opauh, OAroBOpHOCT 3a MPEKUI MPETroBopa, y: Yzogopu y mehynapoonoj
mpeosunu 1V, beorpax, 1987, ctp. 386. ,,1I mro Huje 3abpameHo, Moxe na He Oyae mormreHo.” OmmTu
HMOBHMHCKH 3aK0oHHK 3a Kibaxeruny Lpuy ['opy, wi. 999) Tokom mperosopa, cTpaHe Barajy. AKo 3akjbyde,
a JIOBOJBHO j€ /1a TaKO OLICHHU M CaMo jeJlHa CTpaHa, Jia pasiiuKe Koje UX JieJie MPeTeKy Hall TauKaMa Koje uX
cnajajy, BUX0oBHU Haropu Hehe OuTH kpyHucanu ycrnexom. MehyTum, u y 0BOM citydajy mperoBopu J0BOAE
JI0 U3BECHOT pe3yJiTara, KOju Ce CacTOju y Ca3Hawy CTpaHa Jia ce MpH MoCTojeliuM craBoBHMa HE MOTy
ycarnacutd. M3 mpoTHBpedYHE NpHpOJEe NMPOUCTHYE Hen3BeCHOCT. Hu Ha modeTKky, HM y TOKY, HUTH Ha
caMOM Kpajy, He MOXe ce ca curypHomhy NpeIBHAETH HCXOJ HperoBopa. AJEaTOPHOCT IIPEroBopa
HapOYMTO je HarjlalleHa y aHTJIIOCAKCOHCKOM CXBaTamy, KOje IOYMBa Ha CTPaxy O] OrpaHHYema ciobose.
Cge je 6a4eHO Ha KOIIKY YCIICIIHOT HCXO0/ia IIPEroBopa, aji Ce U CBE T'yOH aKo MperoBopH Oyay MPEKUHYTH.
VY nojeanHUM KOHTHHEHTAJIHO-EBPOIICKUM MpaBHMa OBAaKBa OJICEYHOCT j€ JOHEKJe yOlakeHa yKa3UBamEeM
Ha eJIeMEHTe capaJihe M 3allITUTE CTpaHa y nperosopuma. (Bux. Muoapar B. Opmuh, 3axsyuerse yeosopa,
Beorpan, 1993, crp. 14) Kana nperoBope Boje cTpaHe Koje MOTHYY W3 Pa3IMYUTHX MPAaBHUX MOJApYYja M
Kajia JjoNase 70 u3paxaja pasjinke y MEHTAIUTETy, oO0M4YajuMa U CXBaTambuMa O TOME IITa je J03BOJHEHO, a
LiTa He, MOCTaje OYUIVICJHO KOJIMKO je TEUIKO MOMHPHUTH CI000y MpeKHIa MperoBopa u 3allTHTy Apyre
CTpaHe oJ1 MTeTe KOjy je ycaea npekuaa npetprena. Muoapar Opmuh, OAroBopHOCT 3a MPEKU I MPETOBOPa,
y: Yeosopu y mehynapoonoj mpeosunu IV, beorpan, 1987, ctp. 386. n 387.

828y moBoM KomenTapy 5 y3 um. 7.1.7 (Force majeure) UNIDROIT Hauena u3 2016. roaune, HHCIIHPHCAHOM

Hagesom favor contractus, HaBoau ce ma cTpaHe y IYrOpOYHOM YrOBOPY, Y CBETIy Tpajama H TPHPOIE

OJIHOCA M, €BEHTYaJHO, BETMKNX WHUIMjaJTHUX MHBECTHUIINja Koje O1 ce peann3oBalie caMoO TOKOM BpEeMeHa,

,,MOX/Ia JKeJie Jia TIPEeJIBUJIE Y CBOM yrOBOPY HACTaBaK, Kaj roJl je TO U3BOJJBHBO, MOCIOBHOI OHOCA YaK U

y ClIydajy BHIIE CHJIe, a IPEKUJ caMo Kao Tocienme cpeactBo. TakBe oapende MOTYy UMATH Pa3IUuNTE
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https://www.theguardian.com/profile/helen-mountfield

MIOHOBHHM TIPErOBOPH CTpaHa y IMJbY OTKIIamama nopeMehaja yroBopHe PaBHOTEKE U3MEHOM
YroBOpa WJIH HETOBUM paCKI/I,ZLOM.BSO Y tom cmucny UNIDROIT nauena osrnawhyjy cmpany
nozolieny npomerenum oxoamocmuma Ia 3axTeBa mperosope,’>’ nok Hawema eBporckor
YIOBOPHOT IIpaBa obasesyjy obe cmpane na mpuctyie nperosopuma.®®? Iperosopu ce He
MOTy 3axTeBaTu Kajga y yroopy Beh moctoju oapenda kojom je mpenBuleHO HEroBO
npuiarohaBame MPOMEHECHIM OKOJIHOCTHMA (HITP. MHACKCHA Kiay3yila WM KIU3Ha CKala),
OCHM aKO 3alITUTHOM KJay3yJoMm HHje oOyxBaheH morahaj kKoju je y KOHKPETHOM CIIy4ajy
JI0BEO 110 GUTHOT HapyILaBamba YTOBOPHE PaBHOTEKE.>>> MosKe ce [OKa3aTH H 1a je YroBOpHa
onpenda OECKOpUCHA, J1a HUjE Y CTamy Ja ,,JIOKpUje™ TPOIIKOBE. Y TaKBOM CIy4ajy, aKko je
ped O U3BAHPEAHOM TEPETy, aKO j€ HCIYHEHmE MOCTalo ,,IIOTyOHO CKymo™, Tpebamno Ou

834
OACTYIIUTHU O ,,peHCBaHTHe“ KJIay3YyJIC U JO3BOJIMTU U3MCHY UJIK PACKU YTOBOpaA.

o0nuke. Hmp. myropoyHu yroBop MOKe CajapkaTH KiIay3ydy Mpema Ko0joj ce, OCHM Kajaa je Ol camor
MOYEeTKAa jaCHO Jia je CMETHa y HCIyHmeHhYy TpajHe Mpupoje, obaBe3e IOroljeHe CTpaHe MPUBPEMEHO
CYCHEHAY]Y 3a BpeMe Tpajamba CMeTHe, anu He nyxe on 30 aaHa, y KOM IEpUojy Ipyra cTpaHa He MOxe
BPILINTH TPaBO Ha packua yroeopa. Ilo MCTeKy TOr pOKa, akO CMeTHa U Jajbe IOCTOjH, cTpaHe he
NperoBapaty y by MpOAYKeHa CYCIIeH3Hje MoJ yCIoBHMa O KojuMma ce MelhycoOHo noroBope. Ako ce
TaKaB CHOpa3yM He MoOXe MOCTUhH y onpel)eHOM BpeMEHCKOM INepHony, CIopHA nuTtama Ouhe ymyhena
oxbopy 3a cropoBe y ckiiaay ca npaswinma Melynapoane tprosuncke komope (ICC Dispute Board Rules)
u ctpane he 6utu 06aBe3aHe THM HOCTYITKOM.

829 HapaBmo, cTpame ce MOry 00aBe3aTH, GO ApPOUTPAKHOM KIAY3ylIOM CaIpKaHOM y YrOBOpY, OHIIO
CaMOCTaJIHUM apOUTPaXHUM cropasymom, na he cBoje Oyayhe cmopoe, ogHocHo Beh HacTamu crop,
pemmata apoutpaxkom. [Ipema wn. 1.11 UNIDROIT Hauena u un. 1:301 Hagenma eBporickor yroBopHOT

paBa, M3paszoM ,,cyn" ooyxBaheHa je u apOUTpaxa.

830 JNakme, npaBHa mOCHEHMIA MPOMEHEHHX OKONTHOCTH HHje AyTOMATCKH PACKH yTrOBOPA, HHTH HHErOBO

npuiiarol)aBame HOBOHACTAJIUM TPHIMKaMa, HUTH, T1aK, 0cjI000leme 01 0IrOBOPHOCTH 300T HEHCITYHeHba,
Beh oBnamheme moroheHe crpaHe Jia 0/ CBOT CayrOBOpPHHKA 3aXTeBa mperosope. Takolhe, u apyra crpaHa,
ako je 3a0puHYyTa 3a O4yBale€ YrOBOPHOI OJIHOCA, MOKE TPaKUTH mNperoBope. Maeja on koje ce monasu
jecte ma Temkohe Koje cy ce TojaBUIle y UCIYEBCHY yroBopa cTpane Tpeda, Ha IMPBOM MECTY, Ja peliaBajy
cniopasymHo. (Bua. VBuna Jankosen, [lejcTBO IPOMEHEHUX OKOJHOCTH Ha yroBopHe omHoce (ITokyruaj
XapMOHHM3allMje MpaBa eBPOICKUX 3eMalba), Pesuja 3a esponcko npaso, 6p. 1/1999, ctp. 141; Centro de
Arbitraje de México (CAM), Avrbitral Award, 30.11.2006, JIOCTYITHO Ha:
http://www.unilex.info/case.cfm?pid=1&do=case&id=1149&step=Abstract, 29.06.2018) W napyru 1ub
MOHOBHUX MPEroBOpa, Takolje, MPOM3UIIa3H U3 Pa3yMHOT IIOCIOBHOT Pa3MHUIIIBbAha: aKo YrOBOP MOpa OUTH
packuHyT, 60JbE je TO YIHMHUTH CIIOPa3yMHO, HETO CYICKUM ITyTEM.

8! Pako ce y cr. 1. wn. 6.2.3 UNIDROIT Hauena apyra crpaHa m3pmumto He oOaBesyje 1a ydecTByje y
MIOHOBHUM IPErOBOPUMA, TO ITPOM3MIIA3H M3 HaUesa CABECHOCTH U ToITema (Wi. 1.7) U Ay>)KHOCTH capajmbe
usmely crpana yropopauna (wi. 5.1.3). Bua. Ewan McKendrick, Article 6.2.3, y: Stefan Vogenauer (ed.),
Commentary on the UNIDROIT Principles of International Commercial Contracts (PICC), Second Edition,
Oxford, 2015, ctp. 819. map. 1.

532 Hauena €BPOIICKOT YTOBOPHOT IpaBa, uil. 6:111 ct. 2.

833 Bux. UNIDROIT Hauena, Komenrap 1 y3 . 6.2.3.

84 Buy. Alexei G. Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 500.
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Y UNIDROIT Hauennma je u3puunto mpeasuleHo ga 3axTeB™° MOpa OHTH ydHECH
6e3 neonpasdanoe 001azara’’ W 1a ce y WMy MOpajy HABECTH Pasio3H Ha KOjHMA Ce
sacunBa.®®’ Mopmynarmja ,,6e3 HeopaBLIAHOT OUIAraA 3HAYH IITO je mpe Moryhe HakoH
BpEMEHa 3a KOje C€ TBP/H Ja j€ JIOILIO0 IO MPOMEHE OKOJHOCTH. Y TUM OKBHpHUMA, TPEIH3aH
POK y KOME je MOTpeOHO HMHHUIMPATH MPEroBOpe IMpPEICTaBiba (PAKTHUKO MHUTAEmE KOje ce
ollebyje IIpeMa OKOIHOCTHMA CBAKOT KOHKPETHOT cinydaja.®®® 3aBucHo ox mpupose norabaja,
Ol TPEHYTKa KaJia je CTpaHa ca3Halla 3a MPOMEHY OKOJHOCTH MOXKE OWUTH MOTPEOHO HEKO
BpeMe 3a TpOIeHy MOTYhHOCTH Ja HeHe mocienuie Oyay W30erHyTe WM caBliajaHe
npeny3uMameM pa3yMHHX Mepa. HakoH Tora, Mopa ce 6p30 pearoBaTH, jep BUIIIEC HE TIOCTOje
pasiio3u 3a 4Yekame ca o0aBelITeHheM Apyre cTpaHe. Hadueno caBeCHOCTH M IMOIITEHAa MOXE
3aXTeBaTH M J[Ba CYKIECHMBHa oOaBeriTema. HeOiaroBpeMeHu 3axTeB HHjE ayTOMAaTCKU
UCKJbyYeH. MelhyTuM, y MHTEpecy je moroheHe cTpaHe Jga ce IITO Mpe YCTaHOBH MPOMEHA

OKOJIHOCTH 300T KOje Ce ’heHa CUTYyallrja noropiaia. [I[paBHa mocieania mpomnymirama Ja ce

835 3axreB Moke GMTH yuHEEH y OHIO K0joj GOPMH, HA HAYMH KOjH Ce cMatpa oxrosapajyhmm y natim
okosHocTHMa. [IpoM3BoIYM MpaBHO JAEjCTBO O TPEHYTKA Kaja CTHTHE JHIY Kome je ymyheH. ,,Cturao je
NPUMAOoIy KaJia My je CaolIITeH YCMEHO WM Ha APYTH HaYHMH ypYydYeH HeMY JIMYHO MM aKo je mpenaT y
BETOBOM MECTY IIOCIIOBaKa WIIM Ha HErOBY MNOIUTAHCKY aApecy, WM, ako HeMa MECTO II0CIIOBama,
OJTHOCHO TIOIMITAHCKYy ajapecy, y meroBoM pemoBHoM Oopasumty. Bua. UNIDROIT Hawena, @i 1.10;
Hauena eBponckor yroBopHor mpasa, ui. 1:303.

836 Y. Crpana Kkoja Huje M3BpIIMIA CBOjy 00aBe3y JAy)KHa je Ja 00aBECTH APYTY CTPAaHY O CMETHH M yTHIA]Y
CMETHC Ha BbeHy MOTYNHOCT Ja u3BpIH 00aBe3y. AKo 00aBeIITEHEe HE CTUTHE APYTOj CTPAHU Y PA3YMHOM
POKy TIOWITO je CTpaHa Koja HUje W3BpIIMiIa 00aBe3y cazHalia WM MOpaJia Ca3HATU 32 CMETHY, Ta CTpaHa
oJTrOBapa 3a MITETY A0 Koje je momuio 30or Hempujema oOaBemrtema. (KonBernuja YH o yrosopmma o
MelyyHapoauoj mpoxaju pobe, wi. 79. cr. 4; UNIDROIT Hawena, un. 7.1.7 ct. 3; Hadena eBporckor
yroBopHor mnpaea, wi. 8:108 ct. 3) V mpakcu, pok 3a obasemiree o cmetiu (impediment — force majeure)
U YTHIA]y CMETHE Ha MOTYHHOCT HCIymeHma 00aBe3e He Mopa OMTH IyKH Oj oAaroBapajyher poka Kon
hardship curyarmje. Pasyman pok moxe 6ut u kparak. OKOJHOCTH MOTY 3aXTE€BATH YaK U J1a 00aBeITehe
Oylle y4MIEHO 0JIMax HAKOH IITO je CTpaHa ca3Halla MM MOpajla Ca3HaTH 3a CMETHY, TaKo Jia pa3yMaH POK
nojipa3ymeBa CaMoO BpeME KOje€ je pEelOBHO NOTpeOHO 3a NpeHoc obOaBelTewma 10 Mpumaona. Bun.
Principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by The
Commission on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh
Beale, The Hague, 2000, Komenrap @ y3 un. 8:108, crp. 383; Pascal Pichonnaz, Article 7.1.7, y: Stefan
Vogenauer (ed.), Commentary on the UNIDROIT Principles of International Commercial Contracts
(PICC), Second Edition, Oxford, 2015, ctp. 877. nap. 37.

87 OGaBewTeme Tpeba 1a Gy/e AeTabHO y MepH KOjoM ce oMoryhaBa apyroj cTpaHu 1a OLEHH Ja JIM je 3aXTeB
3a MMPEroBOpe OCHOBaH. 3axXTEB y KOME HHCY CaJpXKaHH IIOMEHYTH Pa3jio3H TPETHpa ce Kao 3aJ0LHEH
3aXTEB, OCHM aKO CY OHM Y KOHKPETHOM CJIy4ajy TaKO OYHUIJICIHH JIa HX HHje MOTPeOHO MOCEOGHO HABOJHUTH.
(Bux. UNIDROIT Hauvena, Komenrap 3 y3 wi. 6.2.3) Mako oBakBa oapenda Huje caapxkana y Hauenuma
€BPOIICKOT YTOBOPHOT MpaBa, OHA ce U3BOJAHU M3 JY)KHOCTH MPHIPKAaBamka Havyesla CaBeCHOCTH U MOIITEHaA.
C TUM IITO ce y KOMEHTapy HABOAM [a CE MPEroBOPH MOpajy WHULMPATH Yy PasyMHOM pOKy. Bun.
Principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by The
Commission on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh
Beale, The Hague, 2000, Komenrap 11 y3 uin. 6:111, cp. 326.

838 Hmp. BpeMencKH mepro1 Moxe GHTH Jy’KH aKO Ce POMEHa OKOJTHOCTH OJIBHja mocTeneHo. Bux. Komerrap 2
y3 wr. 6.2.3 UNIDROIT Hauena.
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IPEroBOpU TOKPEHY Yy OBako ojapel)eHoM poky HHUje TyOWTak IpaBa Ja ce IperoBopu
3axTeBajy, ajld TO MOXKE YTHLIATH Ha yTBphHUBame Ja M Cy W KaJga IPOMEHEHE OKOJHOCTH
HACTYIIMJIE H, aKO jeCy, KAKaB je IHXOB yTHIA] Ha H3BPIIeHe yrosopa.®*

Onena WCIyHEHOCTH TPETXOAHMX YCJIOBAa 3a HAcTaHaK o0aBe3e IperoBapamba
IpenyuITeHa je YTOBOpHUM CTpaHama, rna mehy muma Moxke outu criopHo Beh na mu mocroje
MPETIIOCTABKE 32 OTIOYMIbame MperoBopa. Jla Ou m3derie oBakBY CHUTYaIUjy, CTpaHE MOTY
yrosoputi 1a he crop pemmry tpehe nnue, kao Henpuctpacku apGutap.®** V Tom ciyqajy,
aKo yroBOpOM HHje JpyK4Hje IpenBul)eHo, cTpaHe He MOTY IIOKPEHYTH IOCTYIIaK MPe CyI0M
WIN JPYTUM HaJUIEKHUM TEJIOM JOK MPETXOJHO He MpUubaBe 0JIyKy MMEHOBAHOT JIMIA, OCHM
aKko oHO ox0Hje xa je ma.*

BaxxHo murtame je Aa 1M CTpaHa Koja Ce MO3MBa HAa NMPOMEHCHE OKOIHOCTH MOXKE
00yCTaBUTH M3BPLICHE CBOjUX 00aBe3a 04eKyjyhH MCXO/ MOHOBHUX IPETOBOPA MU PEIICHE
criopa CyAckuM ImyTteM. Pamy ouyyBama OCHOBHOI Hauena 00aBE3HOCTH YroBopa u 300r
0ojasam on Moryhe 3ioymotpe0e mpaBa Ja ce 3axXTeBajy NMPEroBOPH, a THME M CTBapamba
HECUTYPHOCTH W HemoBepewma Mel)y yroBopuum crtpanama, y UNIDROIT Hauenuma je
Mpeln3upaHo Ja 3aXTeB cam no cebu He oBiamihyje cTpaHy koja ra ymyhyje ma 3aapxu
ncnymeme cBoje obasese.®”? Jlakie, mperoBopy e MMaTH CYCIICHSHBHO IEjCTBO CAMO Y
M3BaHPEIHNM OKOTHOCTHMA. > OBO TpaBHIIO MOJKE TOroljeHy CTpaHy HEOPABIAHO JOBECTH
y BeoMa Temky curyauujy. Crora, mpaBHy CyAOHHY yroBopa 3a BpeMe IPeroBopa CTpaHe
Mory U Jpyrauuje oipeautd. OHe MOTY yHalpex WM Ha MOYETKY MOHOBHHUX IPEroBopa
npeaBuaeTH Aa he y TOKy mperoBapama IMpaBHO JI€jCTBO YroBOpa OWTH CYCIIEHJOBAHO Y

LHeJIMHA WM TOjeAMHUM JeJoBUMa. AKO ce o0Baj mpoOieM mocMarpa ca CTaHOBMILTA

839 UNIDROIT Hauena, Komentap 2 y3 . 6.2.3.

840 Mapko Byphesuh, ObaBe3a mperoBapama 0 H3MEHHA YroBOpa yCiea MPOMEHCHUX OKOJHOCTH — Kiay3yJie
,Hardship*, Ilpaenu srcueom, 6p. 9-10/1993, crp. 1217.

81 By, y ToM cmucity 300, uin. 102. cT. 2 — BaHCYJICKO TyMademe yroBopa.

842 UNIDROIT Hauena, . 6.2.3 cr. 2. Y Hauemima eBpONCKOr YrOBOPHOT PaBa HHje H3PHUYNTO NpeBHheHo
Jla ce TO YHMHH ,,Ha CONMCTBEHM PH3MK", all ce 3aTO HaBOAM y KoMeHtapy. Bua. Principles of European
Contract Law, Parts | and 1l — Combined and Revised, Prepared by The Commission of European Contract
Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The Hague, 2000,
Komenrap A y3 . 6:111, ctp. 324.

83 UNIDROIT Hauena, Komenrap 4 y3 . 6.2.3. Mmak, cTude ce yrucak a he y mpakcu mojam ,,u3BaHpeHo"
6utn mmpe tymadeH. (Bua. IIpenpar Ilymejuh, UHCTHTYT pOMEHmEHNX OKOJHOCTH y HOBHM H3BOpHMA
MelyHapoHOT TipuBpeaHOT TipaBa, [lpaso u npuspeda, 6p. 7-8/1995, ctp. 11) Tome y mpuior roBopu u
WITYCTpalyja Koja ce HABOJH y KOMEHTapy, Koja ce OIHOCH Ha ,,pefoBHY hardship cutyauujy y ciydajy
yroBopa o rpahemy. HoBu 0e30eqHOCHM NpONHMCH 3aXTeBajy yrpaamy AOJaTHE ompeMe. Y INpuUMepy ce
yKazyje na u3Bohau pazoBa MOXE OJUIOXKHMTH HCIIOPYKY ypehaja cBe mok oaromapajyhe mpuiarolaBame
nene He Oyne norosopeHo. Bua. UNIDROIT Hauena, Komenrap 4 minycrpaunja 4 y3 wir. 6.2.3.
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NPaBUYHOCTH, BHIIE je apryMeHara y HpWIOT peliema Ja YroBOpHE CTpaHe JOK Tpajy
NPEroBOpH, WK 0apeM HAaKOH LITO c€ MOTBPIU Ja je 300r MpOMEHE OKOJHOCTH YrOBOPHA
paBHOTE)Xa OWTHO HapylleHa, HUCY Jy)KHE Jla HacTaBe ca M3BpIICHEM 00aBe3a, jep Ou y
NPOTUBHOM YTOBOpDHA HEMpaBla HacTaja 300r NPOMEHEHUX OKOJIHOCTH Omia camo
npoxyGsena.

[Tpunukom ymyhuBama 3axTeBa, OArOBOpa Ha Taj 3aXTEB, KA0 M TOKOM IPEroBopa,

CTpaHe Cy AyXKHE 1a ce NPUAPKABAjy HAaYela CABECHOCTH M IOLITCHA

U Ja TOITY]y
o0b6aBe3y capaz[H>e.846 YroBop HHje camMoO Tayka y KO0joj ce cycpehy cymnporcraBbeHU

MHTEPECH, Y U3BECHOj MEPHU, MOpa Ce MOCMATPaTy U Kao 3ajeJHUYKU MPOjeKaT y KOMe CTpaHe

844 Mapko Byphesuhi, ObaBe3a mperoBapama 0 W3MEHH YroBopa YCiel MPOMEHEHNX OKOIHOCTH — KIIay3yile
,Hardship®, IIpaeénu scueom, 6p. 9-10/1993, crp. 1220.

Haueno caBecHOCTH M molITeHa, KOje MPOXKKUMa YrOBOPHO IMPaBo, MpUMaja 3ajeJHHYKOM je3rpy (Common
core) mpasuux cuctema Civil law semasa. [Ipuxsahiero je u y JeanooGpa3nomM TproBaukom 3akoHuky CAJI-
a (Uniform Commercial Code, 8§ 1-304, 1-201(6)(20), 1-103(6) u 2-103(1)(6)) u dpyrom PucrejTmeHTy 0
yroBopuma (Restatement (Second) of Contracts, § 205), anmu u y ApyruMm apkaBama Koje NpHUIanajy
common law cucremy, kao mro je HOp. Aycrtpanuja. BpxoBHn cyn Hemauke ra je HasBao
,,HATHAIIOHATHIM MPaBHUM MPHUHIIAIIOM KOjH je CBOjCTBEH cBMM NpaBHUM cucteMuma‘ (German Federal
Supreme Court, NJW (1993), 259, 263), a cBoje mecto je Hamao u y wi. 7. Kousennuje YH o yroopuma o
MelyHapomHoj mpomaju pobe. C mpyre cTpaHe, CHIVIECKH W UPCKH CYIOBH CY OJOAMIHA HUAC])y O OIIITOj
IYy>)KHOCTH MPUAP)KAaBaba Hayela CaBeCHOCTH U MOIITemha. MelyTum, MHOTe pe3yirare, KOju ce OCTBapyjy
y IPAaBHUAM CHUCTEMEMA Y KOjHMa Ce 3aXTeBa MOIITOBAKE OBOT Hayella, OCTIKY IPIMEHOM HU3a MOCEOHNX
mpaBuia 0e3 ymyhinBama Ha KOHIICNIT CABECHOCTH U MOINTEHa. Tako Cy Kao OAroBOp Ha ,JI0Ka3aHH'
npoOiieM HENpaBeAHOCTH, pa3BWIM MaplyjalHa peliewma. Y TOjelUHAM ClIy4ajeBHMa, JYKHOCT
NpU/IpKaBamka Havyesla CaBeCHOCTH U MOIITEeHa CMaTPajy UMILUIMIIMTHEM YCJIIOBOM YTOBOpa, YUME HOCPEIHO
NIPU3HAjy BEroBO INOCTOjale Y OCTBapHBamy IpaBa u oOaBe3a. Mnak, oBaj MPUCTYII, KOjU CE 3aCHHMBA Ha
TyMayewy yroBopa, je ,,cnaduju™, jep He MOXeE ,,HaJBJAJaTdu’ CyNpOTHE yroBOpHE ojpeade, ma 4ak HU
jacHe MMIUIMKaLMje M3 OKOJNHOCTH ciiydaja. Moxe ce, crora, pefin a Ha4yelo CaBEeCHOCTH W IMOIITCHA
MIpeJICTaBJba CaBpIleH MMPUMEp MPUCTYIA KOjU ¢y panHe rpyre npuMmermie npwinkoMm mpage UNIDROIT
Havena u Havena eBporickor yroBopHOr IpaBa, yBeK (paBopu3yjyhu mparMaTHYHOCT y OJHOCY Ha YHCTO
JOTMAaTCKA METOJ. YTIPKOC CBOM OIIUTEM KapakTepy, Moxe ce cMmarpard MarHa Kaprom (Magna Carta)
Mel)yHapoHOT TPrOBUHCKOT TpaBa. HaBoljemeM, y OmmuTeM CMHUCIY, 1a Cy CTpaHe AyXKHE 1a MOCTYNajy y
CKJIQy ca OBHM IPaBHUM CTaHAAPAOM, jaCHO Ce CTaBjba JO 3HAWa Ja, YaK M Yy OJCYCTBY IOCEOHHX
onpenaba, NoOHallake CTpaHa y TOKY Tpajamkba YroBopa Mopa MCIYHHTH ojpeljeHe yciioBe Koju cy
ommrenpuxBahenn yHytap mMehyHapoaue mociosre 3ajequuie. Bung. Klaus Peter Berger, The relationship
between the UNIDROIT Principles of International Commercial Contracts and the new lex mercatoria,
Uniform Law Review, Volume 5 (2000), Issue 1 (Symposium ,International Uniform Law Conventions,
Lex Mercatoria and UNIDROIT Principles“, Verona University (ltaly), Faculty of Law, 4-6 November
1999), crp. 157-159; Principles of European Contract Law, Parts | and Il — Combined and Revised,
Prepared by The Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole
Lando and Hugh Beale, The Hague, 2000, YBoa, ctp. Xxiii 1 Hamomene 1. u 3. y3 un. 1:201, ctp. 116-118.

88 By, UNIDROIT Hauena, Komentap 5 y3 wn. 6.2.3; Principles of European Contract Law, Parts | and Il —
Combined and Revised, Prepared by The Commission of European Contract Law — Chairman: Professor
Ole Lando, Edited by: Ole Lando and Hugh Beale, The Hague, 2000, KomenTap 11 y3 wi. 6:111, cp. 326.
IMpaBHU craHmapau Kao mro Cy caBecHocT U momrembe (bona fides, Treu und Glauben, good faith, bonne
foi) u myxHoct capamme (duty to cooperate) cmaTpajy ce cacTaBHUM JEIOM KOpIyca caBpeMeHor lex
mercatoria, kao u3Bopa MeljyHapoAHOT TProBHHCKOr mpaea. Bun. Anekcanmap [onmmraju, [peuenenrtu
Mel)yHapoaHMX TProBaukux apOMTpPaKHMX CyIOBa Kao HW3BOp NpaBa (mpwior omnhoj TEOpHjH IpaBa),
36opnux Ilpasnoz haxynmema y 3azpeby, op. 4/1988, ctp. 472.
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Mopajy MehycoGHo ma capalyjy.®*’ IloHOBHM mperoBopu He MOTrY MpPEACTABIHATH MYKH
,,TAaKTHYKH MaHeBap“, Beh crpaHa koja ymyhyje 3axTeB Mopa HCKpEHO BEpOBaTH Ja je
YrOBOpHa paBHOTEXa OWTHO HapymieHa. O0e cTpaHe Cy JIyXHE Ja y NMPHUMEPEHOM pOKY,
HCTPajHO M HAa KOHCTPYKTHUBAH HAa4YWH, Hpel"OBapajy,848 HapOuYMTO Cce y3aAprkaBajyhu ox Ouio
KOT 00JIMKa ONCTPYKLHMje U y3ajaMHO ce obOaBemTaBajyhu o CBUM 4HMIbEHUIIAMa KOj€ CY OJl
3Hauaja 3a Boheme M YCIENIaH UCXO 1 MPEroBopa, Kao U 0 YHkECHUIIaMa Koje ,,CTOje Ha MyTy"
IOCTH3abY CArJIACHOCTH. >

Ha ce obaBe3a mperoBapama He OM cBela Ha 4YUCTY (opManHOCT, MOpen
NpoKJIaMalije NpuApKaBama Havelda CaBeCHOCTH M MOLITEHa, MOTPEOHO je MPENBUACTH U
OJI'OBOPHOCT 3a Clly4aj MOBpE/ie OBE AYXKHOCTH. Y TOM cmuciy, y Hadenuma eBporickor
YrOBOPHOT IIpaBa je cajpraHa ojapenda Jia CyJ MOXe JIOCYIUTH HaKHAIy IITETE KOjy je jeaHa
CTpaHa mpeTpriena 36or Tora IITo je Apyra CTpaHa’ " oGHIIa IPEroBoOpe MM 3aTO IITO HX je
NPEKHHYIIa IPOTHBHO HAYENTY CABECHOCTH M MOLITEHa. " MaKo 0BO NPABHIO HUjE M3PHUHTO
onpeheno y UNIDROIT Hauenuma, oHO ce MOXKe M3BECTH M3 OJATOBOPHOCTH 32 Boheme Win
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npeku nperosopa y Joinoj Bepu (bad faith).” Jloma Bepa he mocrtojatu, HapouuTo, Kaja

87 UNIDROIT Hauena, Komentap 1 y3 un. 5.1.3. HMako je oGaBesa capaame GopMylIicana Ha OMIITH HAYKH, Y
MPAaKCH je MOCeOHO BaKHA Y KOHTEKCTY AYTOPOYHHX YTOBOPA, HAPOUHTO OHHUX KOjUMa C€ IPEy3uMajy
obaBe3ze KoMIUIeKCHe Tpuponae. la Ou TakBe TpaHCAaKIHje ,,paawie’, TOKOM FHBHXOBOT Tpajama, CTpaHe
Mopajy capahuBaTh, Maza yBeK y rpaHumnamMa pazymHux oueknBama. Bun. UNIDROIT Hauena, Komenrtap 2
y3 wr. 5.1.3. Bua. takohe Principles of European Contract Law, Parts | and 1l — Combined and Revised,
Prepared by The Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole
Lando and Hugh Beale, The Hague, 2000, 4. 1:202 u Komenrap, ctp. 119-121.

88 OGaBesa mperoapama je o cBOM npeaMery obimrarmja cpencrsa (duty of best efforts), a ve wupa. Crpane
Cy IyXHe Ja 030WJBHO NIPEroBapajy, y HaMepH Ja ycarjace CBoja, IO NpPaBHILy, Pa3iMyuTa, a 4ecTo U
CYIPOTCTaBJbCHA CTAHOBHUINTA, & Ja NMPUTOM LHJb EHXOBHX Hamopa Moxe mu3ocratd. [lakie, 3a mojam
NperoBopa Huje OMTHO Jia ce OCTBapW LIMJb KOME CTpaHe Texe, Beh Hacrojame na ce 1o pesynTaTta gobe.
(Bun. Muonpar Opnuh, 3axmyuere yeosopa, beorpan, 1993, ctp. 13) Melhytum, HUje ITOBOJFHO camo
caciyliaTH Jpyry CTpaHy, Beh je, y HaMepH IOCTH3aba MPUXBATIBUBOI CIIOpa3yMa, NOTPeOHO HACcTOjaTH
pasyMeTu HCHE Mpelyiore, 4yak M Kaja TO MOApa3yMeBa y H3BECHO] MEpH OJyCTajame O]l CONCTBEHHX
unrepeca. Bua. Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and
Legal Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 502.

89 O6agesa mHpopMICarsa ce cacToju U3 1Be oGaBese: 1) MO3HTHBHE — A Ce YTBPAE U caommiTe Meljy Mo3HATHM
YHIbEHUIAMA OHE KOje MOry OWTH OHMTHE 3a APYTy CTpaHy; M 2) HeraTHBHE — Jla Ce CBaKa CTpaHa CY3JIpXKH
0]l OHaIllaka KOJUM OM ce MOrJia CTBOPHUTH 3a0iyna koa apyre crpaHe. Muanes [pamikuh, 3axsyuusarse
yeosopa o kynonpooaju, beorpan, 1972, ctp. 10. . 16.

0 Mperma cankmujom ymyhena je obema crpanama, Maia je IPBEHCTBEHO YCMEpPEHA Ka CayroBapady CTpaHe
norohene mpomeHoM okonHocTH. Mapko Byphesuh, OGaBe3a mnperoBapama 0 W3MEHH YroBopa ycien

NPOMEHEHUX OKOJIIHOCTH — KJIay3yne ,,Hardship®, Ilpasuu scusom, 6p. 9-10/1993, ctp. 1214.

1
81 Hauera eBporckor yroBopHor npasa, wi. 6:111 cr. 3, mocie/ma pedcHHnIIa.

82 By, UNIDROIT Hauena, wn. 2.1.15 cr. 2; Alexei G. Doudko, Hardship in Contract - The Approach of the
UNIDROIT Principles and Legal Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3,
ctp. 502; Anna Veneziano, UNIDROIT Principles and CISG: Change of Circumstances and Duty to
Renegotiate according to the Belgian Supreme Court, Uniform Law Review, Vol. XV (2010), Issue 1, ctp.
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CTpaHa CTYNM Yy IpPEroBOpe WJIM MX HAcTaBU 0e3 Hamepe Ja 3aKJby4d YrOBOp O KOME ce
853

nperoBapa.- ~ OAcycTBO Hamepe Jla ce€ 3aKJbydd YrOBOp MOXE €, JaKje, UCIOJbUTU Y JBa

oGimka. Y mpBOM Clydajy HaMepa HEZOCTaje Of caMOr MOYeTKa, ™' 0K je y APYroM OHa

JIOZLyIIIe [OCTOjala, Ay je CTpaHa O e JIOLHH]e OACTYIHMIA 0e3 OCHOBAHOT pasiora.’

147. C gpyre crpane, y UNIDROIT Hauennma HucCy mpenBuljeHe mpaBHE CaHKIHjE 3a CTpaHy Koja je
onbmia na BOAW mperoBope. UMHHU ce Ja, Y 0OACYCTBY YTOBOpHE oapende y TOM MOTIIeAy, Of0Hjame Ipyre
CTpaHe Jia CTYIIH y TperoBope He Tpeba Outn mpaheHo o0aBe30oM Ha HaKHAIy IITETE, ¢ 003UPOM Ja O TO
OWJIO IPOTHBHO HAadYeNly ayTOHOMHjE BoJbe. MelyTuM, To He 3HaUH Ja je OBAKBO MOCTYHAkE JIMIICHO CBAaKe
mpaBHE Tmocienune. Y ciay4ajy AehUHUTHBHOT O0Wjama Ipyre CTpaHe Ja CTYIH Yy IPEroBope, CTpaHa
noroeHa NMpoMemEHUM OKOJHOCTUMAa MOXE Ce OJMax oOpaTHTH cynay, 0e3 uekama Ja UCTEKHE pasyMaH
pok. Bun. Jenena Ileposuh, Packun u n3mMeHa yropopa kao IpaBHE HOCIHEIUIE TPOMEHEHUX OKOJHOCTH,
Ipaso u npuspeoa, 6p. 4-6/2012, ctp. 635. u 636; Christoph Brunner, Force Majeure and Hardship under
General Contract Principles: Exemption for Non- Performance in International Arbitration. Alphen aan
den Rijn, 2009, ctp. 489.

83 UNIDROIT Hauena, w1 2.1.15 cr. 3. Y 0BOM ciy4ajy ped je o yroBopy O H3MeHH WM packuay Beh
3aKJbYUCHOT YTOBOPA.

84 OBo mpaBmIIO je roToBO OmmITenpHXBaheHO Y YIOPEIHOM TPABY H CMaTpa ce KAapaKTEePHCTHIHEM CIydajeM
necaBecnoctu. (Bua. Friedrich Kessler, Edith Fine, Culpa in Contrahendo, Bargaining in Good Faith, and
Freedom of Contract: A Comparative Study, Harvard Law Review, Volume 77, Number 3 (January 1964),
ctp. 419. 1 420) Mehytum, To je MOHEKa TEIIKO JOKA3aTH, jep je Y MUTamky OKOIHOCT KOja He MOpa UMaTh
cnojbHe Manu(ectanuje. MBura Jankoser, [IperoBopu 3a 3akibyucme YroBopa, IllpuspedHo-npaeHu
npupyunuk, 6p. 9/1986, ctp. 5.

85 TIpexnn nperoBopa Ge3 0OCHOBAHOT pas3iora MOXKe YKasHBATH M Ja Cy IIPErOBOPH BOheHH Ge3 Hamepe ja ce
yroBop 3aksbyuu. I[IpeoBnaljyje cxBarame ma, MOLITO Ce MPETIOCTaBJba ja animus contrahendi mocroju
Kajia Cy MperoBopu oTno4eTH (Baxku mpaBHO Hadeno QUivis praesumitur bonus donec probetur contrarium),
omrehienu he MopaTu aa qoKasyje OJICYCTBO Hamepe Jia ce yroBop 3akibyun. OBO MpEICTaB/ba U3Yy3eTaK 01
OMIITEr TpaBHWja y HalleM NpaBy NpemMa KOMEe Ce KpPHMBHUIA NpeTIocTaBiba 0e3 003HMpa Ja JiM je ped o
JCTUKTHO] Wi yroBopHoj oarosoproctu (300, win. 154. cr. 1. u un. 263). (Bua. Mnanen [panikuh,
Komenrap y3 unan 30, y: Komenmap 3axona o obaueayuonum oonocuma |, pemaxropu: bopucnas T.
bnarojesuh, Bpneta Kpysm, beorpax, 1980, ctp. 113) Kaga ce yTBpam oxaycTajame O HaMmepe 3a
3aKJby4YCHE€ YroBOpa, TY)KEHH CE€ MOXE OCIO0OJUTH OJrOBOPHOCTH 32 INTETY aKO JOKaXe Jia je MMao
OCHOBaH pasiior 3a mnpekuj nperosopa. Koju he ce pasnor cmarpaTi OCHOBAaHUM, OJIHOCHO HEOCHOBAHHM,
(dakTHuKo je muTame Koje he cyn neHnTH y3uMajyhu y 003up cBe OKOJHOCTH KOHKPETHOT CIIydaja, HIIp. J1a
M je y NHTalky CaMOBOJAHO HAMYIITAWkE MPEroBopa Koje HHjeé MOTHBHCAHO HUKAKBHM O30HUJBHUM
pas3ioroM, OJHOCHO HUje HUYUM 00jalllleHO WITH je Y MUTAMY Pa3ior KOjU ClpevyaBa 3aKJbydeHe yroBopa.
YommreHo ce Moxe pehin na je mpekun nperopopa OMO OCHOBaH ako Huje Omio Moryhe moctihu pasymHO
MPUXBATJbUBY HM3MEHY WIIM PACKUJ YrOBOpPa, OIHOCHO aKO je MOCTU3amhe CArjJacHOCTH IMOpa3yMeBalio
Hecpa3MEepHO OZIpHIIake 0/l MHTepeca jenHe ctpane. [lompasymeBa ce He camo Jia je mocrojana MoryhHoct
n300pa, HEro W Ja je anTepHaTtuBa Owia moctymHa Oe3 3HatHOr moBehaBama TpoinkoBa y mopehemy ca
yroBOpeHUM yciioBuMa. He Moxe ce TpaXuTH o]l y4eCHHKa Y IIPEroBOpHMa Ja Ce MaKCUMAJIHO XKPTBYje He
6u nu yroguo apyrome. Hema pasiora 3amro Ou cTpaHa, KOja jeé y TaKBO] CHTYyaldjd OAyCTajga O
nperoBopa, Ouja XyKHa Ja JApyroj crpaHu HakHaau mrery. OAroBOPHOCT 3a MpeKH] mperoBopa 0e3
OCHOBAHOT pasjiora crapa ce 0 TOMe Jia clioboja mperoBapama He Oyje cpeacTBO 6€3003UPHOCTH, alld He
TaKoO Jla OMACHOCT CTaBJbakha HA TEPET OJyCTAHKA OJ1 HaMepe Jia C€ YyroBOp 3aKJby4H MOCTAHE MHCTPYMEHT
NIPUHY/HOT CaMOXpTBOBamka M onpuiama. C THM MOpa padyHaTH CBakO KO CTyla y IIPETOBOpE.
ExcTeH3uBHA ONTrOBOPHOCT 3a MPEKUA IperoBopa Morna 6u mmatu .edekar xmahemwa™ (chilling effect),
onspahajyhu crpaHe na 3amo4Hy nperoBope. AKO je jeZiHa CTpaHa BOJIWIIA IIPEroBOpe Maja je 3Hania 1y cy
HBEHW MHTEPECH TOJHMKO Pa3IMYUTH O] MHTEepeca Jpyre CTpaHe, /a HE MOCTOjU peajHa IIaHca aa Oymy
ycarjamnieHH, OHa y CTBapHy HHje HU MMasla HaMepy Jia 3aKJbydn yrosop. [IperoBope Tpeda MmpeknHyTH YuM
3a TO HACTYIM OCHOBaH pasjior, nHadye he mocrojaTy oOaBe3a Aa ce HAKHAAM IITeTa IPYroj CTPaHH YCIIel
okneBama. (MBuma Jankomen, [IperoBopu 3a 3akibydeme yroBopa, [lpuspeono-npasuu npupyynuk, Op.
9/1986, ctp. 6) Mnak u y oBOM cTy4ajy OATOBOPHOCT j€ U3y3eTakK, 0K je ci1000/1a mperopapama MpaBuio, y
CMHCIy Jla HE TIOCTOjM JYKHOCT Jia C€ YrOBOP 3aKJby4H, I1a C€ HaBeJCHA OJpenda O OJrOBOPHOCTH MOpa
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BepoBarHoha na he nperoBopu OMTH yCIIENTHO 3aBpIICHH UMa CMHUCIIA CaMO IOJ YCIIOBOM Ja
o0e cTpaHe nMajy 030MJbHY HaMepy Jia 3aKJbyde yroBop. AKO Ta Hamepa HeI0cTaje, OHAa He
IOCTOjH HHMKaKBa BepoBaTHoha, Beli M3BECHOCT 1a IPEroBOpH He Mory ycmerd.” Huje
HEOIXO/HO JIa je Y MHCJIMMa IIperoBapaya mocTojaia HeKa Ipyra Hamepa, HIIp. Jia ce JpyroMe
npoy3pokyje mrera. CacBUM je JOBOJbHO WITO Cy TPEroBOpd BoheHH Oe3 uBpcre U
dopMHpaHe Hamepe, HEOMIYYHO W HECIPETHO, He 3Hajyhu mra ce y crBapu xohe.™
OAroBOpPHOCT HHjE YCIIOBJbCHA CYOJeKTHMBHHM ejeMeHTOM. OHa MpOUCTHYE M3 MOpAIHE
HETPUXBATIFUBOCTH TIOCIIENIIA KOjuMa Ou Ouiia M3JI0KEHa JApyra CTpaHa Y leHOM OJICYCTBY.
Ca npyre cTpaHe, o IperoBapaya ce He 3aXTeBa ,,Jla CBETIYLAjy HaJJOM Y CKOPO 3aKJbYUeHe
yroopa““. OHH HE cMe]jy MOHAIIAKkEM CYITPOTHHM CBOJUM IPAaBUM HaMepaMa HaBECTH APYTY
CTpaHy Jia y IUJbY 3aKJbY4CHa YrOBOPa YYMHHU TPOIIKOBE HITH JIa CE Y3JIPKU O] IPeTy3uMamba
HEKUX palmu. Pajau ce o moBpenu Ay)KHOCTH Jia C€ He CTBapa IMOrpeIiaH IPUBHU]L O TIOCTOjamby
Hedera IITO y cTBapH He moctoju. Ommre®™ Haueno caBeCHOCTH M MOITEHA HANAKE MM Ja

moctymajy 036mbHO. JI0 IITeTe 0743 3aTo mTO je omrelieHH pasyMHO BepoBao> y

PECTPUKTHBHO TyMa4HTH U npuMemuBaTtH. C Apyre cTpaHe, IPH OUTyYHBakBY O (HE)OCHOBAHOCTH pasliora
3a MPEKUI MPEroBopa, Mopajy ce MPUMEHUTH CTPOXKH KPUTEPHjyMHU KOJ TIOHOBHUX IIPETOBOpPA y OIHOCY Ha
MPeroBope KOju TpeTXolle 3aKJbydermhy yroBopa, crora mro Mely crTpaHama mocroju Behm cremeH
moBepema. CBakako, CTpaHa KoOja TPEKUAa IMPETOoBOpe MyKHA je Ia Opyry CTpaHy oimax o0aBecTH O
paszno3uma cBoje omiyke. llITo mperoBopu Buile Hampenyjy, TO je ,,HECHI'YpHHje“ U3 HBHX MoByhu ce.
Friedrich Kessler, Edith Fine, Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of Contract:
A Comparative Study, Harvard Law Review, Vol. 77, No. 3 (January 1964), ctp. 412.

8% Muonpar B. Opmuh, 3akwsyuere yeosopa, beorpan, 1993, ctp. 96. u 97.

87 Muonpar B. Opnuh, 3axsyuerwe yeoéopa, beorpan, 1993, ctp. 97.

858 ,,y 3acHuearby O6J'II/IFaI_[I/IOHI/IX OJHOCaA U ocmeapusearsy npasa u obasesza U3 THX OAHOCA CTpaHE Cy AYKHE J1a

ce TIpHUIpXKaBajy Havena caBecHocTH H momrtema.” 300, uwn 12. (ucrakao J. B.) Jlomamaj Havena
CaBECHOCTH U IOLITEHHa, Kaja MOCTOjU MOCEOHO MPaBUIIO O OJrOBOPHOCTH 3a MPEKU] IIPEroBopa, He MOXKe
OuTH MCTH Kao ImTO OM OMO Kaja TAaKBO MPaBUJIO He Ou mocrojano. [lojeauHu ,,jyrocIOBEHCKU ™ ayTopu
NPWINYHO CY Y3Ap>KaHH KaJa je ped O IpPaBHO] BPEJHOCTH IIPELHU3HUjer Mepuia (0JICYCTBO Hamepe Jaa ce
3aKJbY4d YrOBOpP) M OJWXU Cy CXBaTamky Ja Ou Tpebasio MmHpe MPUMEHHUBATH HAYEIO CABECHOCTH H
momTema. (Bug. Mmagen [pamkuh, [IpemyroBopra oaroBopHOCT, [Ipugpedno-npasHu npupyunux, Op.
1/1989, ctp. 42-46; bopuc Busnep, Komenmap 3axona o ob6gesnum (obrueayuonum) ooHocuma, xruea 1,
3arpe6, 1978, ctp. 169 u 170) Tpeba nomgatu na, Wako Cy IMmojia3Ha CTAHOBHINTA HABEJCHUX KOHIICIIIHja
MIPWINYHO yAaJbeHa, Oyayhu ma ce Haueno caBeCHOCTH M MOIITEHAa y3UMa Y 00jeKTHBHOM CMUCITY, a Jia je
HaMmepa 3a 3aKJby4eHEe YroBopa CyOjeKTHBHE NpHUpoje, Hajuemhe HeMa BENUKUX pa3jivKa Y MPaKTUIHUM
pe3yntatuma. CirydajeBH KOjU ce HaBOJE Kao IMPUMEpPH HECaBECHOT IMOHAIIama IMperoBapada OIroBapajy
OCHOBaMa IMpPEIyroBOpHE OATOBOPHOCTH NpeaBuleHMM y 3akoHy O OONHMralioHHM OjAHOocHMa. Bum.
Muozapar Opiuhi, OAroBopHOCT 3a MPEKU IPEroBopa, y: Yeosopu y mehynapoonoj mpeosunu IV, Beorpan,
1987, ctp. 388.

89V um 6. cr. 3. Ckure 3a 3aKkoHHK 0 ObiMrammjamMa H yroBopuMa Omio je mpemsubjeno: ,,Oxrosapa 3a
MIPOY3POKOBaHy IUTETY U OHaj KOjH je BOJMO IPETOBOPE Y HAMEPH J1a 3aKJby4H YrOBOP I1a TOIITO je CBOjUM
Jp>KambeM HaBeo JIpyTy CTpaHy Ha ryOWTKe, 0JycTao oJ Teé Hamepe 0e3 ocHoBaHOT pasiora.” Tekct 3akoHa
0 obmurarnonnM oxHocuMa (wi. 30. ct. 3) pasiuKyje ce y MajoM, Majaa BaXHOM Jeny. M3ocTaBibeHo je:
114 TIOIITO je CBOjUM Ap)KamkeM HaBeO JAPYrYy CTpaHy Ha ryourtke”. 3Hademe NpaBmia HHje 300r Tora
U3MEHEHO, AN j€ Mamkhe YOUJbHUB HeroB cMucao. Muoapar B. Opiuh, 3axwyuerse yeosopa, beorpan, 1993,
ctp. 98. ,, Ko camo pujeun 3akoHCKe 3HaJlle, Taj jOIl 3aKOHA HE 3HA, JJOK MYy HE CXBaTH pa3yM W CMHUCAo0.“
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yCIIEIIaH UCXO/ MPEeroBopa M MOHAIIA0 ce caryiiacHo ToMme. Pazyme ce na u omrehenn mopa
OWTH caBecTaH, Tj. J]a HHMje 3HA0 HUTU MOpA0 3HATU 3a OJCYCTBO HAMEpe Jpyre CTpaHe Ja
3aKJbY4d yroBop. Jep, ako je 3Hao 3a OBY OKOJIHOCT, a UIaK C€ YIyCTHUO Y MPETOBOPE, CBECHO
je pusukoBao aa he Bohemem mperoBopa mperpneru mrery. OAroBopHoOCT 3a mTeTy Hehe
HACTATH HU aKo 06a MperoBapaya HHUCY MMalla HaMepy Aa 3aKjbyde yropop.”> IlperoBapaun
Cy MperoBope BOAWIM HEO30MJbHO M 3aTo He Tpeba aa YKWBajy TNpaBHY 3alITHUTY.
OAroBOpHOCT ce OBJIC 3aCHMBAa Ha IOBEpEHY, Na aKO OHO HHjE€ H3a3BAHO MOKpPETAHEM
NPEroBopa, HUTH je ¢ 003UPOM Ha OKOJHOCTH OHMJIO OCHOBAHO, OJTOBOPHOCT 3a IITETy Hehe
nacrarn.®® TIpaBuIIO 0 0IrOBOPHOCTH HEMA 3a IHJB 1A IITHTH HEONPE3HE MM HEOOABCIITCHE
nperoBapade, Beh na o0e30ear HeCMETaHO OJIBUjalbe¢ MPEroBOpa M HEMPECTAaHO MPHUCYCTBO
HAMepe J1a Ce YroBop 3aKibydn.

[ITera ce cacroju y pa3iuiy u3Mel)y HIMOBHHCKOT CTama y KoMe Ou ce omreheHa
CTpaHa Hajla3Wia Jja HHj€ BOMJIA IPEroBOpe M MMOBHHCKOT CTama y KOME ce Haslazu 300T
TOTa IITO Cy MPETOBOPH CKPHUBJHEHO MpeKuHYTH. Hajuemhe je ped o mpeTpribeHoM T'yOUTKY
(obuuna mrera, damnum emergens). Y TakBOM Cilydajy IITETa CE MOXKE PEIATUBHO JAKO
YTBPAMTH, 2 BACKHA HAKHAJIC Y HOBIY MPEIHU3HO OAPEAUTH. AJIM TO HE 3HAYU Ja CE OCTAJIH
OGIININ MaTepHjaHe > mTeTe He MOy MPOY3POKOBATH PEKHIOM MperoBopa. YsuMajyhiun y
003Mp CBE OKOJHOCTH KOHKPETHOT Cilydaja, cya he ma yTBpOM y KOjUM C€ CBE BHIOBHMA

864
mTeTa MaHI/Iq)CCTOBaJIa. C Apyre CTpaHe, U YMamCHhC HMMOBUHC omrrehene CTpaHE HE

Ommrn IMOBMHCKH 3aKkoHUK 3a Kmaxesuny Llpray Topy, uin. 993. Scire leges non est verba earum tenere,
sed vim ac potestatem.

80 Manien Hpamxwuh, [IpenyroBopHa oaroBopHOCT, [lpuspedno-npasnu npupyynux, 6p. 1/1989, ctp. 39.

8! Muanen Hpamkuh, Komenrap y3 wian 30, y: Komenmap 3axona o obnueayuonum oonocuma |, penakropu:

Bopucnas T. bnarojesuh, Bpiera Kpyss, Beorpan, 1980, ctp. 113.

862 Muonpar B. Opnuh, 3axsyuere yeoéopa, beorpan, 1993, ctp. 98.

Ko npyrome mnpoy3pokyje ImTeTy IyXaH jeé HAKHAQAWTH je, INTO Ha4yelHO MOJpa3yMeBa LEJIOKYIHY
MaTepHjaliHy ¥ HeMaTepHujalHy MITeTy. Y NHUTalky je y3pouHn oxHoc. CBaka HITETA KOja je HacTana yclen
CKpUBJbEHOT IPEKUAa MPEroBOpa MOKE Mpe/ICTaB/baTH HEraTUBHU YroBOopHH uHTepec. Y. 300, ui. 266.

cr. 1. m 2. y Be3u ca ui. 262. cr. 2.

4 .
84 Mako oma Hmje Tako Yecta y CTPYKTypH HEraTHBHOT yrOBOPHOT MHTEPECA, IIperoBapauy Moxe usmahu u

KOPHUCT M3 YroBOpa 3aKJby4eHOr ca TpehnM JHieM, a KOjU je PACKUHYO 3apaj MPeroBopa ca ITETHHUKOM.
Moryha je u cutyanmja y kojoj je omreheHa crpana, 1a Ou npeycMepHia cpecTBa, OIyqniIa 1a HAIyCTH
nperoBope ,,koju cy obehaBanu™ ca tpehum nuuem wim na ondbuje monyny tpeher ocnamajyhm ce Ha
yBepaBama Koja je JoOmia oJ] CBOT camperoBapada. Y TakBHM CIy4ajeBHMa, 3aJlaTak CyJa M TyXHOIa je
3HATHO JeNMUKaTHUjU. McnuTuBameM aa nu je oapeheHn nodurak Morao OMTH OCTBApEH W KOJIUKO OW OH
N3HOCHO, Kao U yTBphHBameM y3pouHe Beze n3Mel)y MITETHUKOBE pakhe U HallyIITaka OBOJEHE MPHIINKE
KOja je TmocTojana Ha JAPYroj CTPaHHW, YMECTO M3BECHOCTH YBOJU C€ €IEMEHT BepoBaTHohe W oTexaBa
nokasuBame. Pazyme ce, Hehe ce y3etu y 003up cBaku nobutak kome ce omrTeheHa ctpaHa Hamana, Beh
camo OHaj KOjU Ce MOrao OCHOBAaHO OuYeKHBATH. HapouuTy maxkiy NpHBIayM NHUTamE Ja Ju ce omrehenn
3aucTa Moy3/ao y CBOI' callperoBapaya, Kao M Ja Ji je mpemMa Ipuinkama To 0uino onpasjaaHo. U oBxe je
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UCII0JhaBa CE€ YBEK y JEIMHCTBEHOM OOJIMKY. Y MUTamy Cy OpOJHU M Pa3sHOBPCHU U3IAIN KOje
CTpaHe YMHE Yy TOKY IIperoBapama (TPOIIKOBUM KOPECHOHJCHIIM]je, IMyTOBamka U OOpaBKa y
MecTy Boljema mperoBopa Kaja ce OHM BOJE W3BaH CEIMINTA, OJHOCHO MECTa MOCIIOBamba
nperoBapaya, IPOBHU3HjE IOCPEJHMKA M 3aCTYIIHUKA, Ka0 M TPOIIKOBH OPraHH30Bamba
nperoBopa (TpOUIKOBH romhema, TEXHHYKE CiIyx0e, mnpeBohema W CI.), TPOLIKOBH
NPETXOAHUX M TMPHUIPEMHUX PaaibU, TPOIIKOBM HAaKHA/IE M3 yroBopa ca Tpehum JuieM u
napuuaan Tpourkosr).®®® Cyx he nocymurn omrrehenrKy HaKHagy OHHX TPOIIKOBA KOJH CY
a/IeKBATHH Y3POKY, Tj. CPAa3MEPHH CKPHBJHEHOM IPEKHIy IperoBopa.’° Y obpauym nehe yhnu
TPOIIKOBU KOJU CE€ CMAaTpajy AEJIOM PEJIOBHOT MOCIOBaa TY)KUOILA HUTU HU3JAIHM Koje Ou OH
VYHHHO U Jja IperoBopa Huje 6mno. C 063HPOM [a je OCHOB OBE OATOBOPHOCTH YroBop,>®’
OJIHOCHO 00aBe3a IITETHHKA Koja je MoCcTojaia Mpe Hero MITo je ITeTa nacraia,®®® y IUTaby

: 869
J€ yroBopHa OAroBOPHOCT. YK0IUKO Cy NperoBOpHU OKOHYAHHU YCIICIIHO HIIM CC€ O BHUX

ped o moBepemy Ha Koje OM ce Yy UCTHM OKOJIHOCTHMA OCJIOHIJIO Pa3yMHO JIMIIE, & He OHO KOj€ OJaKO HIIH
JIAKOMHUCJICHO JIOHOCH OJUTyKe. Y OCHOBHM OBOT BHa IPaBHE peakiidje je morpeba MpaBHOT MOPETKa Ja
3alITUTH oApel)eHu creneH noBepewa y ogHockMa Mely JbyiiuMa, MOTYRHOCT MOy34aTH ce Y H3IJIe/l CTBapH
KOjer ApPYrH MPOY3pOKyje CBOjUM MOHaIIameM. V3Makia KOPUCT M3 HaMEpPaBaHOT yroBOpa j¢ CYBHIIE
JlaJieka ¥ HeM3BeCHa IOCJeuIa MPeKnaa MperoBopa, u 3aTo je He Tpeba y3eTu y 003Hp IpU oMepaBamy
HakHaze mrere. OrpaHu4ere o0MMa HakHaJE M3Makjie KOPUCTH, Ka0 YOCTaJoM M OOWYHE ILITeTe, Kao
CacTaBHMX JI€JIOBA TO3UTHBHOI YTOBOPHOT HMHTEpEca, Ha BUCHHY KOjy je OYXKHUK y BpeMe 3aKjbyuera
yTroBOpa MOpao MpeaBUACTH Ka0 MOTYy HOCIIeIIly OBpeIe YroBopa, a ¢ 003UpoM Ha YHE-EHHIIE KOje Cy
My Taja Omiie O3HATe WIM MOpajie OWTH MO3HATe, He BaKU KO ACTHKTHE oAroBopHOCTH. (Bua. Muonpar
B. Opmuh, 3axwyuere yeosopa, beorpan, 1993, ctp. 85. u nawe, ctp. 105. u gasee u ctp. 112) [ocroju u
CXBaTame Jla HaKHAJa Y CBaKOM Cllydajy Tpeba Ja oO0yXxBaTH caMo W3HOC OOWYHE INTETE, a He M M3MAaKIy
kopuct. (Bua. Mnagen pamkuh, Komenrap y3 unan 30, y: Komenmap 3axona o obnueayuonum ooHocuma
I, pemnakropu: Bopucnae T. baarojesuh, Bpiera Kpysm, beorpam, 1980, crtp. 114; Jakma bap6wuh,
OnaroBopHOCT 3a BOljere MpEeroBopa paju CKiamama yrosopa, IIpuspeda u npaso, 6p. 1/1982, ctp. 22;
WBuna Jaukogerl, [Iperosopu 3a 3akibyueie yrosopa, Ilpuspeono-npaenu npupyunux, op. 9/1986, ctp. 7)
3a KpUTUKY OBOT rienumta Bui. Muojpar B. Opnuh, 3axsyuere yeosopa, beorpan, 1993, ctp. 115-117.

85 Byime o Tome B, Muogpar B. Opmuh, 3axsyuerwe yeosopa, beorpan, 1993, ctp. 83. u nasse.
866 Muonpar B. Opnuh, 3axsyuerwe yeoéopa, beorpan, 1993, ctp. 104.

87 Kay ce y KOHKPETHOM CiIy4ajy kao meponaBHo npaso npumernyjy UNIDROIT Hauena, Hadyena eBporickor
YrOBOPHOT TIpaBa, OJIHOCHO HEKH APYTHM M3BOP Koju mpeiBulja 00aBe3y MOHOBHOT MPEroBapama y Ciaydajy
MIPOMEHEHUX OKOJIHOCTH, Ta 00aBe3a MOCTOjH M OHJAA Kaja HHje ojpeljeHa BOJbOM CTpaHa M NpEJCTaBiba
YrOBOPHHM OCHOB OJTOBOPHOCTH 3a IPEKH] NperoBopa. Mnak, uako je ped 0 yroBOpHOj OATOBOPHOCTH, HE
MOXKE CE 3aXTEeBaTH HaKHaJa MO3UTHBHOI YrOBOPHOT MHTEpeca, jep Huje mpeaBuljeHa oOaBe3a 3aKkibyuerha
yroBopa, Beh camo obaBe3a Boljerma MperoBopa caBeCHO U y JA00pOj BEpPH, Y CMHUCIY yiarama HajoobuX
narnopa (best efforts) xa nohe 10 u3Mene yroBopa i BEroBOr ClOPasyMHOT PacKUIA.

88 Tlocroju cxBarame mnpema kome je rpaljaHCKONpaBHA OATOBOPHOCT yYBEK jeAMHCTBEHA. IlpHcTaimie
MOHHCTHYKE (YHHTAPHCTHYKE) T€3€ CMATpajy Ja ce OJrOBOPHOCT YBEK 3aCHMBA Ha IOBPEIN HEKE paHHje
obaBese, 06e3 oO3mpa Ha WeH m3Bop. Kopx menmmkTHe onroBopHOCTH 0OaBe3a je mpeaBHl)eHAa 3aKOHOM
(3a0bpaHa TpOy3pOKOBama INTETE), a KOJA YrOBOpHE, CaMHM YroBopoMm. Bume o Tome Bua. Crmoboman
ITeposuh, KomyTraTuBHa npaBaa u HakHana mrete, [lpasuu scusom, 6p. 9-10/1992, ctp. XXXI.

89 Pasrpannuere YroBOpHe M BaHYTrOBOPHE OJATOBOPHOCTH 3HAYAjHO je W3 Buiue pasmora. Hajmpe, o6um
HaKHaJe INTeTe HHUje WCTH (TMPEeIBUAJBHBOCT INTETE, OJHOCHO Boleme padyHa O HMMOBHOM CTamy H
MOOpPOYMHCTBY CTpaHaka). 3aTUM, TPEHYTaK OJ KOTa 3acTaperiocT Mounmke Tehw W BpeMe moTpeOHO 3a
3aCTapesiocT HUCY UCTH Y CUCTEMY YrOBOPHE W BaHYrOBOPHE OJ'OBOPHOCTH 3a IITETY. Pasnuke nocroje u y
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OJlyCTaHe M3 ONpaBAAHUX pazjiora U 0 ToMe 0JaroBpeMeHO 00aBECTH JIpyra CTpaHa, MPaBHIIO

je, ako He TOCTOjH Jpyradywju CIopa3yMm, Ja CBaka CTpaHa CHOCH CBOje TPOIIKOBE OKO

: : 870
IIpuIpeEmMa 3a 3aKJbyUCHhC YIroBopa, a 3a)€AHNYKE TPOIIKOBE CHOCE Ha J€AHAaKE ICJII0BE.

[IperoBope omnmukyje mnpuBpemeHocT. CaMO BpPEMEHCKO Tpajame jOII HUINTa HE
rOBOPU O HUXOBOj CyIITHHU. M Kajga ayro Tpajy, HBHXOB CMUCA0 HHjE y HBbUMa camuma. bes

o03upa kakaB he UM OMTH UCXOJI, IPETOBOPH Cy O MOYETKa ,,0ocyl)eHn Ha HecTajame™. AKO

6y/ly IIPEeKMHYTH, HIIYe3aBajy, a aKO ce YCICIIHO 3aBpIle, IPEpacTajy y YTOBOPHH OIXHOC.

Y npyroMm ciydajy, obaBe3yje camMoO caJp>KMHAa yroBopa, a MpPeroBopH ,,0CTajy Kao HEKHU

872 873 .
npehern myt*.”'“ Jla Ou ce cipedmsio MpeKOMEpHO ,,0Te3ame’ MPEroBopa, — mpeaBuheHo je

874 875
Jla YTOBOPHE CTpaHE, YKOJIHMKO C€ Yy PasyMHOM POKY ~ HE ycarjiace, MOr'y MOJHETH CYIy

MoTJIely KPUBHIE, TEPETa [OKa3MBarba, MOCIOBHE, OJHOCHO JEIHKTHE CIIOCOOHOCTH, OJrOBOPHOCTH 32
JpYyror, MOryhHOCTH UCKJbY4eHa WM OTPaHHUYCHha OJTOBOPHOCTH, COMHIAPHOCTU AY)KHUKA, HAJUICKHOCTH
cyma utd. Bua. o mpobnemy kBamudukanuje y mel)yHapoIHOM MPUBATHOM MpaBy AJjiekcanmap Jakiumh,
KBanugukanuja yroBopHe U BaHYrOBOPHE OATOBOPHOCTH 3a 1utery, [Ipasnu scusom, 6p. 9-10/1992, crp.
1210-1224.

870300, un. 30. ct. 4. V 3ajeJHHYKE TPOIIKOBE CIa/Iajy TPOIIKOBHU CaCTaBJbama YTOBOPA, HCIyHema GopMe u
perucTpanyje yroBopa, Kao M NPOBU3HMja MOCPEAHMKA. 3ajeJHHYKUM On TpebGasio cMaTpaTH M TOIIKOBE
npudaBibamka 0J00pema ako je OHO MOTPEOHO 3a IyHOBAXKHOCT YrOBOpa, i HE M YBO3HUX M H3BO3HHX
JI03BOJIa, jep Cy OHE Be3aHe 3a HCIYHCHE yroBopa. TpOIIKOBH KOjH HUCY 3ajeHHWYKH o0yxBaheHH Cy
Mpey3eTHUUKUM PU3MKOM U CBaka CTpaHa CHOCH cBoje. Bunm. Muanen JIpamkuh, Komenrtap y3 wian 30, y:
Komenmap 3axona o obaueayuonum oonocuma, xruea npea, riaBHH pemaktop: Crnobdoman Ileposuh,
Beorpan, 1995, ctp. 74.

g7 Muonpar B. Opnuh, 3axmwyuere yeosopa, beorpan, 1993, ctp. 14. Wmak, nperoBopu TuMe He Ty0e MOTITYHO
cBOj mpaBHHU 3Ha4aj. Tako hie ce, MPUIMKOM TyMadema yroBopa, OJHOCHO M3jaBa U IPYTHX MMOHAIIAkA jEIHE
CTpaHe, 3ajelHMYKa Hamepa yroBapaua, OJHOCHO Hamepa jelHe CTpaHe WM IOMMame Koje OM HMMmaio
pasyMHo Juue, yTBphuBatu y3umajyhu y o03up 1oceOHO IperoBope Koje cy CTpaHe Bojuie, jep oBa (asza
MMa BeJIMKH YTHIa] Ha (hopMHpame BOJbE CTPaHaKa U 4eCTO MOXKe OMTH KOPEH WIIM UHMIIKja OHOTa IITO Cy
one xtene ga mocturHy. (Bua. Koneenmnuja YH o yroBopuma o meljynaponmuoj mpomaju pode, wi. 8)
Taxole, y3poke MaHa BOJbE KOje MOTY JIOBECTH 10 PYLUUBHBOCTH YroBopa TpeOa, Ipe CBera, TPaXKHTH Y
¢a3u nperosopa. (Bun. Mnanen dpamxuh, 3axsyuusarse yeoeopa o kynonpooaju, beorpan, 1972, ctp. 7. u
8) Moke ce AecuTH U J1a YTOBOPHE CTpaHe IOCie MOCTUTHYTE CariacHOCTH O OMTHHM CacTOjIMMa yroBopa
ocTaBe HEKe CIIOpe/He TadyKe 3a JAOUHHUje. YToBop he ce cMarpaTH 3akJbydeHHM, a CIIOpeIHE TauKe, ako ce
caMM yroBapauu O BHMa He carylace, ypexuhe cyn Bogehm padyHa, n3mely ocranor, W O IPETXOIHHM
nperoBopuma. Buz. 300, un. 32. ct. 2.

872 CnoGonan [TepoBuh, KomenTap y3 unan 30, y: Komenmap 3axona o obaucayuonum o0HOCUMA, Kibuead Npéd,
penakropu: Crnoboman I[leposuh, [Jparossyd CrojanoBuh, ['opmu MunanoBan — Kparyjesar, 1980, ctp.
195.

873 OBO MOYXe yKa3HBATH M HA OICYCTBO HAMEPE JIA CE YrOBOP 3aKJbYUH.

874 Komuko myro cTpama Mopa ja yeka Ipe Hero mro ce oGpati cyay, 3aBucihe 01 CI0XKEHOCTH MHTamba Koja
Tpeba pemmnTH M NMoceOHUX OKOJIHOCTH ciydaja. Ilpema um. 452. I'pahanckor 3akoHuka Pycuje, crpaHa
MOXe€ ITOJTHETH Cy/Iy 3aXTEB 3a PacKHI MM U3MEHY YroBOpa TeK HAKOH IITO Apyra cTpaHa oj0uje Mmo3uB 3a
MPEroBOpe WM MPOIYCTH Jia OJrOBOPH Y POKY KOjU je HaBelleH y MPeyIory, OAHOCHO yTBpHEH 3aKOHOM
WJIM YTOBOPOM, a aKo POk Huje oapehen, y poky oa 30 naHa.

87 Mojmom ,,cyn obyxsahen je u apburpaxun tpubysar. Bug. UNIDROIT Hauena, wr. 1.11 u KomentTap 1 y3
ui1. 1.11; Hagena eBponckor yroBopHor mpasa, ui. 1:301 rau. 2.

221



3aXTeB 3a M3MeHy WM packup ° yrosopa.’’’ Pasmor 36Gor kora CTpaHe HHCY IIOCTHIIC
criopasyM Huje GuTaH 3a 0By cBpXY.®’® To MO GHTH 3GOr TOTa IITO CE APYra CTpaHa HHje
oJla3Bajia MO3WBY WM j€ M3PUYHMTO OAOWIA Ja CTYyNH y TperoBope, a Moryhe je u nma cy
nperoBopu BoheHu, anu 6e3 ycrexa.

HaBenena texHuka 00aBe3HOT TIOHOBHOT IIPErOBapama j€ KPUTHUKOBaHA Kao
,,HEIIOXKEJbHO KOMILIMKOBaHA ¥ Temka®.® VY3umajyhu y 063up oBe mpumende, y Hampry
3ajeITHUYKOT OKBHpa 3a ymyhuBame mnpensBuheHo je MHOro Ojake MpaBWIIO INpeMa KOMe
CTpaHa moroleHa MpoOMEHOM OKOJIHOCTH Tpe oOpahama cyay Mopa MOKYIIATH, pa3yMHO U Y
n00poj BepH, J1a MPEeroBapameM MOCTUTHE Pa3yMHO M MPaBHYHO MpuiarohaBame onpenada
YIOBOpa KOjuMa je peryimcana meHa oGase3a.’® Jlakie, Ge3ycreman OKyIaj 1yKHUKA 1a
npo0JIeM pelIy MPEroBOprMa ca IPyroM CTPAHOM caMo je jelaH OJ1 YCIIOBa 32 MHTEPBEHIIN]Y
cyna. M3 tora JIOTMYHO Cleny W J1a HENPHUCTYIAalke MPEroBOpUMa WM MPEKH MPeroBopa
IPOTHBHO HAa4elly CaBECHOCTH M TOIITEHa HEMa 3a MPaBHY IOCIEAMIY OATOBOPHOCT 3a

IITETY KOja je THME IIPOY3POKOBAHA JPYTr0j CTPaHH. >

6. Cyacku mocrynak

[Mpensubhena cy, gakie, 1Ba, OJHOCHO, TP MPaBHA CPEICTBA 33 CIIy4aj MPOMECHCHUX
OKOJIHOCTH W ojipeh)eH je pemociies] ’BHXOBOT KOpHIIhema. 3aXTeB 32 M3MECHY WIH PaCcKU]]
yroBopa IIOJHET, a Ja IPETXOJHO IIOHOBHU IIPETOBOPYU HUCY ITOKYIIAHHW, OJHOCHO pa3syMHHU
POK HHje UCTeKao, ¢yl He Tpeba na onduje, Beh 1a 3actaHe ca MOCTYIKOM U YITYTH CTpaHe Ha

882 . . . .
nperosope. - PeliemeM 0 3aCTOjy MocTynka cya he oapeauTu u BpeMe Tpajama 3acToja, ymja

876 Crpama koja ce mo3MBa Ha NPOMEH-EHE OKOJHOCTH HE MOYE jEIHOCTPAHO, CBOjOM H3jaBOM, PACKHHYTH
yroBop. Bun. ICC International Court of Arbitration, Arbitral Award 10021, 2000, moctymHO Ha:
http://www.unilex.info/case.cfm?pid=2&do=case&id=832&step=FullText, 18.06.2018, tau. 32. u 33.

87 UNIDROIT Hauena, wr. 6.2.3 cr. 3; Hauena eBporickor yroBopsor npasa, @i 6:111 cr. 3. Ha mpomemene
OKOJIHOCTH CY/[, AaKJie, HC Ia3u 10 CJ'Iy)K6eHOj AYKHOCTH, Beh camo 110 3aXTCBY 3aMHTCPCCOBAHE CTPAHC.
Bun. takohe ['pahancku 3akonuk Pycuje, wi. 451. cr. 2.

878 Ewan McKendrick, Article 6.2.3, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 820. map. 5.

879 Bu. Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference
(DCFR), Prepared by the Study Group on a European Civil Code and the Research Group on the Existing
EC Private Law (Acquis Group), Edited by Christian von Bar, Eric Clive and Hans Schulte-Nolke, and
Hugh Beale, Johnny Herre, Jérdme Huet, Peter Schlechtriem, Matthias Storme, Stephen Swann, Paul Varul,
Anna Veneziano and Fryderyk Zoll, Komenrap 11 y3 Mogaen npasuio 111 —1:110, crp. 325.

880 Haupr 3ajenunukor oksupa 3a ynyhusame, Mozen npasmio |1 — 1:110, cr. 3(x).

881 ‘Bypha Bomanua Kekes, [IpaBuu 3Hauaj kiay3yse rebus sic stantibus y npusatsom npasy, Ilpasna pujeu, 6p.
43, rox. XII (2015), crp. 311.
Bua. Christoph Brunner, Force Majeure and Hardship under General Contract Principles: Exemption for
Non- Performance in International Arbitration. Alphen aan den Rijn, 2009, crp. 488. u 489; ICC
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he myXuHa 3aBHCHUTH OJI CIOXXCHOCTH NMHTama Koja Tpeda PelIMTH M MOCEOHUX OKOJIHOCTH
ciyuaja. Cyn he ,,BpaTuTu cTBap® cTpaHKaMa Kako OM YYHHHUIIE ,,[IOCIEIHU HAMOP® Y MUY
pemraBama cropa caMo ako, [0 TPHjeMy OATOBOpa Ha TYXOY WM IOCIE OAPKAHOT
TPUTIPEMHOT POYMIITA, OLEHH [ M JaJbe MOCTOjH MIAHCA 1a CE YTOBOPHH OHOC cadyBa.
AKO CTpaHKe MOCTHTHY CIIOpPa3yM Ipe HETO IITO CyJ HACTaBU MOCTYIAK, TPOIIKOBE MOCTYIKa
cHocuhe Ty)XHJiall, OCUM aKo C€ CTpaHKe Jpyraurje Cropasymejy.

Cyncku nocrymnak tpeba aa Oyae Kpajie mpaBHo cpeactBo (Ultimum remedium). Ako
ce y pa3yMHOM pOKy HE ycarjace, OWIo Koja ctpaHa Moxe ce oOparutu cyny. Cyn mma
mupoka oBnamhema. AKO YTBpAM J1a Cy UCHYHEHU HMPETXOJHO HABEJICHH YCIOBH, MOXE, Y
CYUITUHU, WM pacKuHyTH win m3MmeHutd yroBop. Hu y UNIDROIT Hauenuma, HE Yy
Hauenmma eBpoIrcKkor yroBopHOr npaBa, HUTH Y Haupty 3ajeqHuukor okBupa 3a yrmyhusame,
npaBHE CaHKIMje HUCY paHrupane, Beh je n300p ocraBibeH cyny. Mnak, y ckiagy ca CBpXoM
onpenaba 0 MPOMEHEHUM OKOJHOCTHMA, HErOB MPBEHCTBEHH LUJb Tpeba na Oyne ouyBame

. 4
yroBopa kaj rox je To Moryhe.?®* Yroop tpe6a msBpmmTH, ocuM ako ce pam o (pHKCHOM

885 886
nociry rAC¢ HEMa MECTa HUKAKBOM OJlIaramy.

International ~ Court  of  Arbitration,  Arbitral Award 10021, 2000, gocTymHO  Ha:
http://www.unilex.info/case.cfm?pid=2&do=case&id=832&step=Full Text, 18.06.2018,  Tau. 33.
EBeHTyanHo, MoXe ce mpomucaté ga he cyn TakaB 3aXxTeB OJ0AIMTH Kao MpeypameH, Maja Ou TakBO
pememse Omto cyBuiie HOPMaTUCTHIKO.

83 Bux. Principles of European Contract Law, Parts | and 1l — Combined and Revised, Prepared by The
Commission of European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh
Beale, The Hague, 2000, Komenrtap A y3 ui. 6:111, ctp. 324. u komenrap JI y3 un. 6:111, cp. 326.

84 Principles of European Contract Law, Parts | and 11 — Combined and Revised, Prepared by The Commission
on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, KomenTap | y3 un. 6:111, crp. 326. Uako ce y ct. 3. wi. 6:111 Ha npBoM MecTy (y Ta4ukH a)
HaBOJM JIa Cyll MOXe packuHyTH yroop. Y Haupry 3ajesnuukor okBupa 3a ynyhusame, oBnamihema cyaa
cy HaBeneHa oOpHyTuM penom (Bua. Moxen npasuwio 11 — 1:110 ct. 2) U xaga cy y nuraey UNIDROIT
Hauena, usmena yroopa cmarpa ce ocioniem hardship npasmwra. (Bugx. UNIDROIT 1992, P. C. — Misc.
18, ctp. 130; Ewan McKendrick, Article 6.2.3, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT
Principles of International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 820-821.
map. 6) 3a pa3nuky ox Hadena eBporckor yroBopHor mnpasa, y 3sanugHoM Komerntapy UNIDROIT Hagena
OBO Ce M3PHYUTO HE HaBOIM. MIak, TakaB 3aKkijbydak C€ M3BOJIM CHCTEMCKOM aHAIU30M. JedaH O OIIITHX
npunnuna Ha kojuma cy UNIDROIT Hauena 3acHoBana je favor contractus. UNIDROIT Hauena caapixe
OpojHe ozapende Koje cy MHCIHMpPUCAHE OYyBamEeM YroBOpHOr oxHoca, a hardship mpaBuia HeCyMEBHBO
cnanajy y Ty Kareropujy. Bua. rtakohe Pagomup Byposuh, Bymumup Crakuh, 3axsyyusare
CHO/LHOMP2OBUHCKUX Y2080pa Ca 02le0HUM npumepuma yeosopa, beorpan, 1991, ctp. 50; Cunsuja [etpuh,
M3mjena wmu packua yroBopa 300T TMPOMHjEHEHHX OKOJHOCTH IMpeMa HOBOM 3aKOHYy O OOBE3HUM
oxaHocuma, 36opnux Ilpasnoe axynmema Ceeyuuruwma y Pujeyu, 6p. 1/2007, ctp. 147; XKemumup
IImanmess, Hamomene y3 Heke oapende Omher aujena 3akoHa 0 00Be3HUM onHOcHMa, Hauia 3akonumocm,
op. 9 (pyjan)/1978, ctp. 14; Kapno Kopau, Bumma cuia u mpoMemeHe OKOTHOCTH y Harie noba, [ nacnux
Aoeoxamcke komope y A. n. Bojeoodunu, 6p. 10 (okro6ap)/1966, ctp. 3; bpanko [aBenun, Clausula rebus
sic stantibus (mosutuBHONpaBHa perynatuea), Hawa zaxonumocm, 6p. 2 (Bespaua)/1980, ctp. 159. Y.
Amin Dawwas, Alteration of the Contractual Equilibrium Under the UNIDROIT Principles, Pace
International Law Review Online Companion, VVolume 2, Number 5 (December 2010), ctp. 19.
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AKO packuHe yroBop,”' cyn he ofpemuTH yclIoBe pacKuga, Kao H OX Kaia PacKui
TPOM3BOIM IIPABHO JAECTBO, > mMajyhu y BHay moTpeby na ce Melyy cTpaHkama mpaBHYHO
pacrioziesie TPOIIKOBHU Y BE3U Ca UCITYHEHEM YroBopa. Y 3aBUCHOCTH O]l OJUTYKE Cy/a, PACKHU]I
MOXXE€ TPOM3BOIUTH IIPaBHO JEjCTBO caMoO 3a yOymyhe (eX NnuUNC), y KoM ciydajy ce
pPECTHTYIIHMja OJHOCH caMO Ha 00aBe3e KOje Cy M3BPIICHE HAKOH JaHa KOjH je CyI OJIpPEeauo

889
Osnautheme

Kao JIaH pacKuia yroBopa WiH, aK, MO)Ke UMaTh IOBPATHO AEjCTBO (EX tunc).
Cyla Ja OJpead yCJIOBE IMOJ KOjuMa Ce YroBOp pacKuja, MojpasymMeBa jJa CyJ MOXe eX
officio®® o6asesarn crpaHy Koja ce I03MBa Ha MPOMEHCHE OKONHOCTH [a MCILIATH APYIOj
cTpaHu oaroBapajyhe oGemreheme, Ka0 mpaBUyYaH €0 IITETE KOjy Tpmu 300r packuma. M3
OBOTa IMPOM3MWIIA3U Ja CyJ PAacloyia)ke M3BECHUM CTEICHOM JMCKpeIHje, 300T Yera pacKu
yroBopa 300T MPOMEHEHHX OKOJIHOCTH ,,HHj€ HCTH" KA0 PACKH]I 300T HCHCITYIHCHA.

Ykoauko CC, IaK, OIYy4HU 3a U3MCHY YroBOpa, MOpa je HU3BPLIUTU Ca IUJBEM Ja CC

BOME OOHOBH YrOBOpHA PaBHOTEXa, OJHOCHO Jla ce Mel)y cTpaHama MpaBUYHO pacrojelie

C nmpyre crtpate, y mpaBy Pycuje HIp., packua yroropa je pelJoBHa IpaBHa IMocjiequna OWTHe (CYIITHHCKE)
npomeHe okoiHocTH. Cyn he H3MEHNTH yroBop y M3y3€THHM CilydajeBnMa, Kaja Ou packuj yroBopa Ouo y
CYHPOTHOCTH Ca JAPYIITBEHMM HWHTEpeCMMa WM INTETHO CTPaHKamMa 3HATHO BHINE OJl TPOIIKOBA
HEONXOHMX 33 HCIYHCHhE YroBopa MoJ npoMmemeHnM ycioBuMma (I'pahancku 3akoHmk, wi. 451. ct. 4).
Kaxo neMHHTHBHO IOCTOje MPAKTUYHE TPAHHULIE ,,CIIOCOOHOCTH CyZa J1a MPUJIAr0AH YTOBOP IIPOMEHEHIM
OKOJIHOCTHMa, HOTIIYHO je OECMHCIICHO MOCTaBJbaTH JOJATHE NpaBHe Oapujepe, a Priori orpaHnYaBameM
mpaBa cyjga a u3abepe MpaBHY CaHKIM]y KOja HajBHUIIE OJAroBapa OKoJHOCTHMa ciydaja. Alexei G.
Doudko, Hardship in Contract: The Approach of the UNIDROIT Principles and Legal Developments in
Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 504.

885 Kox oGmummx YTroBOpa, TEPMHUH AYKHUKOBE YHHUAOE 3HAYM CaMO TEPMHH FhCHE JIOCIICIOCTH, TaKO Ja je
ucnymeme Moryhe W HakHAIHO. 3a[OIHENI0 UCHYHEHhEe OAroBapa, HadelHO, jOII YBEK IWJbY YroBopa H
CITy’)KH MHTepecy mosepuona. MeljyruMm, kox ¢pukcHOTr yropopa, oapehiBame TepMrUHA 3HAYN U CaTrJIacHOCT
ctpaHa ((pUKCHH KapakTep Moke mpouctehn u3 cropazyma cTpaHa YTOBOPHHIA HIIM U3 MPUPOJIE MOCIa) O
TOME Jla c€ YrOBOPHH HWHTEpeC IMOBEpHOlla OrpaHWYaBa Ha OjmaroBpeMeHy 4yuHUAOY, JOK 3aJ0IHela
YHHKA0a HEMa 3a Bhera HUKAaKBY BPEIHOCT, Ia 3aTO OH HE Mopa HH Ja je mpumu. Bua. Jako Pamumuh,
Bpeme 1 pOKOBH y YTOBOPHUM OOJIMTAIIMOHUM OJHOCHMA U MPABHE MOCIIEIHIIC BUXOBOT HEIPHUIPIKABaIha,
360pnuk padosa / [lpasno-exonomcku axyrimem y Huwy, 0p. 8, 1969, ctp. 114. u nasme.

886 TloBepruam MoXe H3MEHHTH (PMKCHI KapakTep yroBOPa, W MPe JOCIENOCTH, HHCHCTHPAEM Ha HCITYEbCHbY.
OH MOXe OIpKaTH YTOBOP Ha CHAa3H M aKo 10 UCTEKY pokKa, 0e3 oarama, 00aBeCTH JyKHUKA Ja 3aXTeBa
UCIymbemhe yropopa. TakaB yunHak Moxe ce MmocThy M Criopa3yMoM CTpaHa YroBOpHHIA (na u mpehyTHo,
MIPUXBATAkEM 3aJI0IHENE YHHUAOE), Al ce MOBEPHOIly HE MOXKE HAMETHYTH Jla OCTaHE NPH UCIYHEeHhY U
ocyie MpoTeKa poKa.

8 erBOp CC pacKkyga OAITYKOM Cyda, HITO 3HAYU JIa OHAa MMa KOHCTUTYTHBHO I[CjCTBO, 34 pa3jidKy oJ] pacKkuja
yrosopa 300r HEUCITYHCHha WJIN IPECTaHKa YroBopa 300r HCMOFthOCTI/I HUCIYHBCHHA.

888 UNIDROIT Hauena, un. 6.2.3 cr. 4(a); Hauena eBporckor yrosopHor mpasa, wi. 6:111 cr. 3(a); Hanpr
3ajeIHUYKOT OKBHpa 3a ynyhusame, Mogen npaswio 111 —1:110 cr. 2(6).

89 MoryhHocT 1a M3MeHa W PAacKHI yroBopa 300T MPOMEH-CHHX OKONHOCTH HMajy PETPOAKTHBHO JEjCTBO
M3pUYHTO je TpeaBuleHa y wi. 6:258 XomaHackor rpahaHCKOT 3aKOHUKA.

80 yi1. 300, wn. 133. cr. 5.
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IYOHMIM ¥ EBEHTYAIHH JOOWIM KOjH Cy MOCIEIHIA IPOMEHEe OKONHOCTH. - Ibux He cMe
CHOCUTH CaMO jelaH YroBOPHMK. BUTHO je HarinacuTé Ja ce HE MOXKE OYEKHBATH Y
MOTHYHOCTH ,,Bpahame y npehaime crame, ¢ 003upoM J1a ce IpH AUCTPUOYIIH]U TTOCIICINUIIA
POMEHECHUX OKOJHOCTH MOpa BOJUTH padyyHa M O PHU3HMKY 3a KOjU c€ cMaTpa Jia ra je
noroljeHa cTpaHa mpeysela 3akibyuemeM yroBopa.’”’ 3a pasmEky ox pH3HKAa IOTIyHE
HeMoryhHOCTH Hcymhema 300r gorahaja 3a Koju HUje OATOBOPHA HU je/IHA HU JIpyra CTpaHa,
PU3HK MPOMEHCHUX OKOIHOCTH Tpeba na Oyxe momesbeH.> IIpaBHuHa pacioiena Tepera
MO’KE 3HaYUTH U PAaBHOMEPHY IUCTPUOYIIH]Y, AT OHA HE MOpa OMTH paBHOMEpHA J1a Ou Omiia
npasnuna. > Tako moroljena crpana MosKe, 3aBHCHO 07 OKOJHOCTH CIIy4aja, padyHaTH CaMo
Ha OJNAKIIAEe y MepH Koja e HCIymbeme mheHe 06aBe3e YUMHHTH ,,[O0HOMIBHBAM . >
KibyuHo muTame je na ju, y ciaydajy KaJa YyrOBOPHE CTpaHE HHCY ycIIele Jia CIIOpa3yMHO
NpUIaroJie yroBop TIPOMEHCHHM OKOJHOCTHMA, CYJACKH HW3MEHCH YroBOpP MOXE

% 4 5ma nm gpyra crpaHa Koja mpuMa

NpECTaBIbATH IpaBHH OCHOB Oyayhe capasme®
UCIylBeme 00aBe3e MMa U Jajbe 3a TO MHTepec. Jla MU je y KOHKPETHOM CIydajy M3MeHa
yroBopa pa3yMHO PelICHE, 3aBUCH OJ1 MPUPOJIE MPABHOT MOCJIa U O] BOJbE CTpaHa Jla HaCTaBe
ca yroBopHum ojaHocoM. HoBuane u apyre MepsbuBe 0OaBe3e Cy, y NPUHIIMITY, MOJA00HE 3a
pesusnjy. [orahaju, xao mro cy wHIaNMja, ACTpEIyjaryja Wikl OCIIIAIM]e [IeHa, YCIIe
KOjUX JT0J1a3u J0 mopeMehaja yroBopHE paBHOTEXeE, MOTY ce mpeBazuhu, Oyayhu na cyn Moxe
pETaTUBHO JIAKO YTBPIWTH TOBehame TPOIIKOBA MCIYHCHA, OJHOCHO CMAambEhe BPEAHOCTH
NPOTHBIIPECTAIMje, MOMONY 3BaHMYHHMX CTAaTHCTUYKUX IOJIaTaKka WM JPYTUX METoja

7 : .
exoHOMCKe aHanmse.” MeljyTum, Kaga Cy y NHTamby YrOBOPH KOjH MOAPa3yMeBajy BHCOK

81 UNIDROIT Hauena, ui. 6.2.3 cr. 4(6); Hauena eBporckor yroBopHor mpama, wi. 6:111 ct. 3(6); Haupt

3ajeTHHYKOT OKBHpa 3a yrmyhuBame, Mogen mpasmio 111 —1:110 cr. 2(a).

892 By, [penpar lynejuh, MTHCTUTYT IpOMEHEHUX OKOJHOCTH Y HOBUM H3BOpHMa Mel)yHapOAHOT IPUBPEIHOT

paBa, [Ipaeo u npuspeoa, 6p. 7-8/1995, ctp. 12.

83 Principles of European Contract Law, Parts | and 11 — Combined and Revised, Prepared by The Commission
on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, KomenTap [I y3 wi. 6:111, ctp. 327.

84 Ewan McKendrick, Article 6.2.3, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 821. nap. 7.

85 Christoph Brunner, Force Majeure and Hardship under General Contract Principles: Exemption for Non-
Performance in International Arbitration, Alphen aan den Rijn, 2009, ctp. 499.

8% Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 505.

897V Besu ca THM, TIPEJUIaXKE Ce U CXOJIHAa NMPUMEHa CTaHaap/a 3a yTBphuBame IieHe Kaja OHa HHje Y YrOBOpY
onpeheHa HUTH y BeMy UMa oJpeaOu Ha oCHOBY Kojux Om ce morna oapenutu (UNIDROIT Hauena, .
5.1.7). Bua. Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and
Legal Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 505.
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HUBO TMOBepema u3Mely cTpaHa (HIp. crmopasyMH O capaliibd, 3ajeJHHYKH ITOCIOBHU
NOIyXBaTu M Ci.), NpuiarohaBame HUXOBUX OJpenada ce MOXKe IMOKa3aTh Kao HepaszyMHa
omnyka.’® TIpaBo cyma na usmenu yroeop je orpanmdeno. Bpuehu ra, cyn He Moxe
KPEHpATH IOTIYHO HOB yroeop.> V ToM cMmucity, H3MeHa MOpa GMTH NPEABH/NBA U y BE3U

ca TpPBOOUTHUM YrOBOPHHM OKBHpOM.900

M3mena ce He Mopa YBEK cacTojatd y
npuiarolaBamy 1eHe, Beh ce MoXe OHOCHTH U Ha Ipyre obaBese, OJHOCHO IUXOBE acleKTe
Ha Koje Cy mpomemeHe okonnoctr yruuane.®r Hmp. cym Moxe moehatw mim cMambuTH
KOJIMYMHY POOE Koja ce Oyryje WM TPOAYKUTH POK 3a HCIyHCHE 00aBe3e, OIHOCHO
omo0puTH T3B. rpejc nepuos (grace period). Osnamiheme cyaa ga U3MEHH YTOBOP j& CPEICTBO
KOje JOIpHHOCH yeremmHocTH nperosopa.”®? Takohe, miMe ce MoGoJbIIaBa U PEroBapayka
NO3WIIMja CTPaHE KOja ce M03WBa Ha MPOMEHCHE OKOJHOCTHU. ,llpemymiteHe came ceOu*,
cTpaHe Hehe yBek OWTH CIpeMHE Ja OJyCTaHy OJl YrOBOPEHUX YCIOBa Kaja IMpPeroBOpU
»3almagHy y hopcokak“. UYumeHHIa Ja TMOCTOJU MOTYNHOCT ,HaAMeTama™ CYACKU
npriIaroheHor yropopa Jeiyje Ha CTpaHe Kao IMOJCTHIIA] Ja 1ojadyajy CBOje Harmope Kako Ou
ce ,,JIOMEepuJIe ca MPTBE Tauke™ W MpeBa3uIIlIe 3acTOj y nmperopopuma. Miu, npyrum peunma,
Kaja cya He Ou Ouo oBiamiheH ja MHTEPBEHHMIIE, KOHICNT IperoBopa y 106poj Bepu (good
faith) ocrao 61 ,,MpTBO CI10BO Ha manupy*.>*

Hagenena pemiema cy, mehyruMm, camo onuuje. OKOJHOCTH MOTY OUTH M TaKBe Jia ce
HU M3MCHA, HUTH PACKHUJ YTOBOpa HE MOTY cMarpatu pa3yMHuUM. Cyll MOXKE U OJJOUTH 3aXTEB
W OJpXKaTH YroBOp Ha CHAa3W TakaB KakaB je, KaJa OIlCHM Ja Ou JApyraddja oOJyIyKa
« 904

nojapasymMeBayia Behy IITETy HEro IITO je OHa KOjy je Tpebano naa ,Jseun’.”  [loTBphuBame

noctojehux yropopHux ojapenaba BepoBatHo he 6uTu perkoct, Oyayhu na je BUIE y CKIamy

8% Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 505.

89 Principles of European Contract Law, Parts | and Il — Combined and Revised, Prepared by The Commission
on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, KomenTap [ y3 wi. 6:111, ctp. 327.

%0 Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 505.

%1 By, 3a MecTo nemymerba yrosopa UNIDROIT Hauena, Komentap 7 Miycrpanmja 5 y3 wi. 6.2.3.

%2 Bun. Denis Tallon, Hardship, y: Arthur Hartkamp, Martijn Hesselink, Ewoud Hondius, Carla Joustra, Edgar
du Perron, Muriel Veldman (eds.), Towards a European Civil Code, Third Fully Revised and Expanded
Edition, Nijmegen, 2004, ctp. 504.

%3 Alexei G. Doudko, Hardship in Contract - The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, cp. 503.

%4 principles of European Contract Law, Parts | and | — Combined and Revised, Prepared by The Commission
on European Contract Law — Chairman: Professor Ole Lando, Edited by: Ole Lando and Hugh Beale, The
Hague, 2000, KomenTap /1 y3 wi. 6:111, ctp. 327.
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ca oxcycreom hardship curyammje.’® Takole, oBaksom Moryhnouhy mMoxe ce ,,0XxpabpuTH
CTpaHa Ha YHjH IOJIOKA] IPOMEHEHE OKOJHOCTH HHMCY HETaTHBHO YTHIIAJNE /1a Y TIOHOBHUM
nperoBopumMa He mpucraHe Ha kommpomuc. Cya Moxe, y CKiIaay ca ojpeadama CBOT
HAIIMOHAJTHOT TIpaBa, YIYTUTH CTPaHKE W Ha MEAMjalldjy, OJHOCHO yKa3aTH CTpaHKama Ha
MOTYNHOCT 3a BaHCY/ICKO pelllaBame CIopa MEAMjalldjoM WM Ha JIPYTU CIOpa3yMaH Ha4MH.
Opnyka cyna fa cTpaHe ymyTH Ha IperoBope 3aBucuhe oj pasnora 300T Kora ImpeTxogHO
nucy nocrurie cropasym.’®® Kana je y mperoBopuma koje Cy CTpaHe BOXHIE OLLIO IO
3acToja, peajgHuje je na cya cam nponahe ,,u3na3 u3 nat no3uimje’. Mehyrum, kama nocroju
OCHOB 32 BEpOBAE JIa C€ CTpaHE MOT'Y yCarJIaCUTH, CyJl MOKe OMTH ONMXH OUTyLHd Ja MX
MOJCTaKHE Jla YJIOKE JOAATHU HAmop y LWJbY IpeBa3HIaXemha HOBOHACTAJIE CHUTYyallHje.

VYKOIUKO ,,[TOKYIIIa] MUpEma“ He ycne, ¢yl he Mmopatu 1a JoHece MEpUTOPHY OJTYKY.

%5 Ewan McKendrick, Article 6.2.3, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, crp. 821. map. 10.

%% Ewan McKendrick, Article 6.2.3, y: Stefan Vogenauer (ed.), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp. 821. nap. 10.
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I''/IABA V
YI'OBOPHO YPEBEIGHE ITIPABHUX ITOCJIEANIA ITPOMEBEHUX
OKOJIHOCTH

1. IToTpeda yropapama 3alITUTHUX KJay3yJia

300r pa3NMYUTHX M, O TMpaBHIly, PECTPUKTUBHUX CTaBOBa mpuxBaheHux y
HAIIMOHAJTHUM IPaBUMa, U3BOPHMa YHU(POPMHOT YrOBOPHOT MpaBa M Mel)yHapOIHO] CYACKO)]
U apOWTPaKHO] MPaKCH O MOTYNHOCTH W yCJIOBHMa NIpYyKama MpaBHE 3alITUTE Y CIIy4ajy
MPOMEHEHUX OKOJHOCTH, TIOCIOBHA 3ajefHHIIa Ouiia je NpUMOpaHa Jda yCTaHOBHU
anTepHaTHBHE METO/IC U TEXHUKE MpuiarohaBama yropopa HOBOHACTAIUM MPHIMKaMa. Y TOM
CMHCIy Tpernopydyje ce ,0J XHTHO™ yroBapame NaXKJbUBO CACTABJbEHHX 3aIITHTHUX
KJIay3yJia, Kako O6u ce mosehasia mpenBUIJBMBOCT Y MOCIOBAKBY U U30ETIIM CIIOPOBU M CKYIH
CYJICKH TMOCTYIIU KOjU CE MOTY IMOjaBUTH ,,HU3 MYT", TOKOM HCIyHEHha YTOBOpa, y BE3U ca
TymaueweM u npumeHoM ui. 79. Kousenuuje YH o yroBopuma o mehyHaponHoj mponaju

907

po6e.”" YV MehyHapoIHOM TProBHHCKOM MpPOMETY y HIMPOKO] yrmotpebu cy T3B. hardship

KJlay3yJe, Ka0o HauuH CyodaBama ca IpoOJIeMOM MPOMEHEHUX OKOJIHOCTH, MoceOHO Mehy
NPUBPEHUIIMMA Ca JIyTOTOJUIIOM CapaJikboOM M y3ajaMHUM MoBepemeM. KoHceH3yc o
,»0JI00paBamy OJAaKIIMLA®“ y CIy4ajy KaJa HUCHymeme oOaBe3a mocTaHe OMTHO TEpeTHH]e

908

YTHIA0 je Jla ce OfipKaBame YTOBOPHE paBHOTEXE cMaTpa HadenoM lex mercatoriae.” Mnak,

%7 By, Jennifer M. Bund, Force Majeure Clauses: Drafting Advice for the CISG Practitioner, Journal of Law
and Commerce, Vol. 17 (1997-1998), Issue 2 (Symposium — Ten Years of the United Nations Sales
Convention), ctp. 383, 387, 393, 405. u naswe; Joern Rimke, Force majeure and hardship: Application in
international trade practice with specific regard to the CISG and the UNIDROIT Principles of International
Commercial Contracts, Pace Review of the Convention on Contracts for the International Sale of Goods,
Kluwer, 1999-2000, nocrynuo Ha: http://cisgw3.law.pace.edu/cisg/biblio/rimke.html, ctp. 241. u 243.

%8 Alexei G. Doudko, Hardship in Contract — The Approach of the UNIDROIT Principles and Legal
Developments in Russia, Uniform Law Review, Volume 5 (2000), Issue 3, ctp. 484. Bun. Takohe u3Bope
HaB. y ¢H. 7. [IpaBuno je lex mercatoriae na unHuade Ha QUHAHCH]CKOM IUIaHY OCTaHY YPaBHOTEKCHE U
3aTO y CKOpO CBakoM MeljyHapoiHOM yroBopy IieHa ce ozpelyje mpema ycioBHMa KOjH MOCTOje Y BpeMe
3aKJbyueHa YrOBOpa y3 MO3MBAE Ha apaMeTpe KojuMa ce 0JjpaXkaBajy BapHjalije BPeJHOCTH PasIHuUTHX
eneMeHata Koju 4yuHe mpeaMer ucnymema. (Bug. ICC Award No. 2291/1975, Clunet 1976, crp. 989.
JocrymHo Ha: https://www.trans-lex.org/202291/ /icc-award-no-2291-clunet-1976-at-989-et-seq/,
17.04.2018) Mehytum, y apyroj omnynu, Apobutpaxkau cya MelyHapoaHe TPproBUHCKE KOMOpE OJ0HO je
npumeny UNIDROIT Hauena 3a melyyHapoaHe TProBHHCKE yroBope, ca o0pasioxemem, usmel)y ocraiior,
na hardship npasuna, ,,0apem TpeHyTHO®, HE OAroBapajy MehyHapoaHO] TProBaykoj MpakcH, KOjy Ou
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nako cy hardship kmay3yne uecre y MelyHaponHO] TProBUHHM, OHE HE MpPEICTaBIbajy
MeljyHapoaHe TproBauke obwuaje y cmuciy wi. 9. cr. 2. beuke koHBeHIyje, ma he Outu

909
MIPaBHO PEJIEBAaHTHE CAMO aKO UX CTpaHEe U3PUUUTO WM MpehyTHO yroBope.

2. Tepmunosoruja

N3pa3 hardship motuue u3 eHrieckor jeauka. HberoBo I0CIOBHO 3Ha4YCHE OHIIO OU

: 910 .
,Temkoha® wiu ,,orexaBajyha okomHocT™.” VY pnomahoj jauTepaTypu NpPEeBOAM c€ U Kao

,KIay3y/a O HEelpPeIBUABHBOCTA, OZHOCHO ,KIdy3ylla O MPOMEHCHHM OKOJIHOCTHMA*. !
HaBenenu Ha3uBH, Mel)yTuM, HUCY oaroBapajyhu. TepMuH ,,kiay3ysaa 0 HepeABHI/bUBOCTH
je mporuBpedaH. CrTpaHe yromapajy oBe ojpeade ympaBo aa Ou wu30erjie HeraTUBHE
MOCJICANIIC MPOMEHE OKOJHOCTH, MPOMEHE KOjy OYeKyjy WU OapeM y3umajy y o03up
moryhHOCT /1a 110 e ohe. Y cBakoM cirydajy, Moxe ce pehu J1a cy oHe y BpeMe 3aKJbyuea
yroBopa HMMaje HEKakBy MpeiCcTaBy O MOryhoj MpOMEHH OKOJHOCTH, KOja je H3pakeHa
yroBapameM oBe ojapende. 30or tora ce He Ou morio pehu ma je morahaj xoju je KacHUje

HACTYIHO 3a BUX 010 HenpeaBubuB. OCHM TOTa, Ha3WB ,,KIay3yJia O HEMPEIBUAJBUBOCTH

acouupa Ha Teopujy umIpeBusuje (théorie de ['imprévision) Kojy TpUMEHY]y YIpaBHU

apOuTpaxka Mopaia Jia y y3Me y 003Mp Yak ¥ Kaja cy CTpaHe n3adpaje KOHKPETHO Hal[IOHAIHO MPaBO Kao
MepoIaBHO 3a BuxoB yrosop. (Bua. ICC arbitration, Case no. 8873, 1997, Uniform Law Review, Volume 4
(1999), Issue 4, ctp. 1010) Kako y mehyHapoHoj apOUTpakHOj MPAaKCH MOCTOjU TEHAEHIHMja TOCMATpamba
UNIDROIT Hayena xao onuyema OMIITHX Hadeida Mel)yHapOJHOT MpaBa M TProBayKUX oOWYaja, OBAKBE
OJUTyKE MOTY C€ CMaTpaTH Kao ,,Henm3OexHe 00opOe kojuma ce tmrutu oxacrymuuna®. (Alexei G. Doudko,
Hardship in Contract — The Approach of the UNIDROIT Principles and Legal Developments in Russia,
Uniform Law Review, VVolume 5 (2000), Issue 3, ctp. 508) ¥ Be3u ca tum, Apoutpaxkau cya MehyHapoane
TProBUHCKE Komope je, y npeamery Islamic Republic of Iran v Cubic Defense Systems, Inc., ynyhyjyhu na
npumeny hardship mokrpuHe, UcTakao ja je y MHOTMM MPAaBHUM CHCTEMHMa yCTAHOBJBEH HM3Y3€TaK O]
OCHOBHOT' Havesa pacta sunt servanda 360r Tora mTo TO 3aXTeBajy MOIITEHE U MPaBaa Kaja ce OKOJIHOCTH
6utHO IpoMeHe 30or poralaja Koje y BpeMe 3aKJbydeHha YyroBOpa HUje OWIo pasyMHO y3eTH y 003Hp U KOjU
cy Omu BaH KOHTpoJie moroljere crpane. Mako ce yCBOjeHH KOHIICHTH y BEJIHKO] MEPHU Pa3iHKyjy, HUiaeja
Npy’Kama NpaBHe 3alITUTe Y CIIy4yajy NPOMEHhEHUX OKOJIHOCTH je HIMPOKO npuxBaheHa Kao OMIITe MPaBHO
Haueslo ¥ Kao TakBa MOXe OWUTH MPUMEHECHA Y KOHKPETHOM CIIy4ajy 4ak M ako He YMHHU JIe0 MEpOIaBHOT
npasa. Bua. ICC arbitration, Case no. 7365/FMS (final award) 05.05.1997, Uniform Law Review, Volume 4
(1999), Issue 3, ctp. 797. u 798.

%9 Ingeborg Schwenzer, Article 79, y: Ingeborg Schwenzer (ed.), Schlechtriem & Schwenzer Commentary on the
UN Convention on the International Sale of Goods (CISG), Fourth Edition, New York, 2016, ctp. 1153.
map. 58.

9 Bux. Mapko bByphesuh, O6aBeza mperoBapama 0 M3MEHH yroBopa Yciel HPOMEHEHHX OKOJHOCTH —
kiaysyne ,,Hardship®, Iipagnu scusom, 6p. 9-10/1993, ctp. 1211; Bypha Bonanya Kekes, [IpaBHu 3Ha4aj
Kiay3yne rebus sic stantibus y nmpuBatHoM mpaBy, [lpasua pujeu, 6p. 43, roa. XII (2015), ctp. 308; Denis
Tallon, Hardship, y: Arthur Hartkamp, Martijn Hesselink, Ewoud Hondius, Carla Joustra, Edgar du Perron,
Muriel Veldman (eds.), Towards a European Civil Code, Third Fully Revised and Expanded Edition,
Nijmegen, 2004, ctp. 500.

1 Bun. Hpexpar Ilynejuh, 3uauaj IpOMEHEHNX OKOIHOCTH y YrOBOPHMA Mel)yHapOIHOr NPHBPEIHOT MpaBa,
Ilpuspeono-npasnu npupyunux, 6p. 6/1990, ctp. 3. u nasse.
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cynosu y @paniryckoj. M3pas ,,ipoMemeHEe OKOJIHOCTH 32 03HadaBame hardship kmaysyse
je, Tmak, HeTpenu3aH, ¢ 003MPOM Ja ce Yy JINTEpaTypH HEPETKO KOPUCTU U Kao 30MPHH HA3UB 32
CBE HAKHAJHO HacTaje OKOJHOCTH KOje YTUYY Ha UCIYHEHhE YroBopa, 0e3 o03upa ja i ra
oHemoryhapajy wm ,camo” pemere mnoctojehy yroBopHy paBHoTexy. Ilomazehu on
HaBeJIeHUX MPUMeA0H, TOCTOjH MULIUbEHE 1a OM HajaeKBAaTHHjH, HAKO MOKA IIMPOK, HA3UB
3a OHO IITO YWHM CymTuHy hardship kiay3yne Ouo ,kiay3yia o 00aBe3d IMperoBapama O

912
W3MEHHU yroBOpa yciel IPOMEHEHIUX OKOJIHOCTH .

3. Jonymrenoct hardship kiay3y.ie u mbeH 0HOC IPeMa OCTAJIMM 3aIITHTHHM

oapendama

Kaxko oBe oxpende Mory moapazyMeBaTy OBOJBHU]H TI0JIOKA] 32 YTOBOPHY CTpaHy Ha
KOjy ce onxHoce, y mopehemy ca HmEeHUM CTaTyCOM Y NPAaBHOM OJHOCY HCTE BPCTE y KOMeE
TakBa KJay3yna HHje yrOBOpEHa, ™ MHMTama MHXOBE IOMYIITEHOCTH Ca CTAHOBHIITA
KOHKPETHOT MO3HTHBHOT MpaBa ™ M ycioBa ™ 3a FHHXOBY HPHMEHY CY O HECYMEHHBOT
NPaKTUYHOT 3Ha4aja. Y MPHUHIHUITY, CBaKa CTPaHa je cI000Ha MPH OAITyYHBaky y KOM 00HMY
he mpeysetu Ha cebe obaBe3e U oAroBopHocT. Mehytum, y npakcu, ciabuja cTpaHa je 4ecTo

yclel HelocTojamba alTepHaTuBe ,,IpUMOpaHa‘ a MPUXBaTH yCIOBE Koje, TuTehu cBOje

MHTEpece, jeJHOCTPAHO Ipe/JlaKe jaya cTpaHa. 3aKOHOM O OOJMTallMOHUM OJHOCHMA

12
s Mapko Byphesuh, ObaBe3a mperoBapama 0 H3MEHH YroBOpa yCiea MPOMEHCHUX OKOJHOCTH — Kiay3yJie

HHardship®, Ilpaenu scueom, 6p. 9-10/1993, crp. 1211. n 1212.

3 OBo BaxcH 3a cBe KJIay3yJie HEOArOBOPHOCTH (Er30HEepalldje), Ma BUXOBO MPUCYCTBO Y KOPHUCT jeTHE CTPAHE
je, Hajuemthe, u3pa3 HEHOI EKOHOMCKOT MpenMyhcTBa y KOHKPETHOM IOCIOBHOM ojHOocy. [loceban BuA
er3oHepalyje MpeAcTaB/ba YrOBOPHO HPOIIUPEHE MojMa ,.Buile cuie. Kiaysynae o OKONHOCTHMa Koje
crpeuaBajy U3BpILICHE YrOBOpA MMOCTalle Cy HajpallupeHuje CPEelICTBO M HaYKMH yroBapama ociobdohema of
oxaroopHoct. (Bun. Anexcamnmap hupuh, Knaysyne HEoAroBOPHOCTH y yNOPEAHOM NpaBy M HHXOBA
3nmoynotpeba, y: Paqmmuna Kosauesuh Kymrpumosuh (yp.), 3roynompeba npasa: 360puux padosa, Hum,
1996, ctp. 162. u name; Anexcanmap hupuh, Knaysyrne erzonepanuje y cBemity IIpuHIHIIa eBPONICKOT U
YIIOpEHOT YTOBOPHOT IIpaBa, y: Hauena esponckoz y2osopHoe npasa u jy20Ci08eHCKO NpABO. NPUNOE
xapmonuzayuju domakiez 3akonooaecmea, npupenno Pagosan /1. BykammuoBuh, Kparyjesam, 2001, ctp.
227. u paspe) OcHoBHM Wb hardship knaysyma Huje, MeljyTUM, caMO HCKJbYYeHE WM OTPaHUUYCHE
OJITOBOPHOCTH 3a HEUCHYHEHhEe WIM HEYpPEeJHO HCIyHheme Ipey3eTux obaBe3a, Beh NPBEHCTBEHO
npeaBulambe o0aBe3e IMOHOBHOT MperoBapama y LWbY INpuiarohaBamba yropopa HpPOMEHEHHM
OKOJIHOCTHMA.

4 Crpane mory mckspyuntn npuMeny Konsenmmje YH o yroBopuma o MeljyHapoxHoj mpojaji pobe miid, Tox
pe3epBoM opeadu wi. 12, oncTynuTH o1 OWIO KOje O] ’heHUX OIpe0U WIIM M3MCHUTH EBHUXOBO JI€jCTBO.
Kongennyja, 4. 6.

%1% TTpema cremeHy ompeljeHOCTH OKONHOCTH YMjHM CE HACTYMAmeM (YKOIMKO MMajy mpeiBuljeHe mociennie)
aKTUBHpa 00aBe3a MOHOBHOT MPEroBapama, pa3jiuKyjy ce CIielijaiHe U TeHepatHe Kiay3yie. Kox npBux ce
T€ OKOJIHOCTH HalOpajajy, MOK ce KOJ IPYTHX TO BPIIM HAa YOIIITEH Ha4YWH. [ eHepallHe Kiay3yie ce
Hajuenrhe KOpHCTE Kao JOJaTaK CICHHUjaIHUM, TaKO IITO ce Mmocie HaOpajama Jonaje u3pas ,,i CBE JAPYre
OKOJIHOCTH UCTE BpCTE™.

230



JI03BOJHEHO j€ yroBapame pasIMuuTUX ojpenada KojuMma ce BpIIM yckiahuBame yroBopa ca
HOBOHACTaJIUM IpuwiMKama. Muciam ce, mpe cBera, Ha Kijay3yJe O OCUT'ypawmy BpPEOHOCTH,
KOjUMa C€ Yy M3BECHOM CMHCIY HOCPEIHO OJACTyHa O] MPBOOMTHO Mpey3eTux obaseza (y
MorJiely HbUXOBE BI/ICI/IHe).916 BanytHOM m 37maTHOM Kiay3ysnoM (4. 395)917 IITUTA CE O]I
IpOMEHE BPEJHOCTH BajyTe Iuiahama y OIHOCY Ha Jpyre BalyTe, OJHOCHO 3JIaTO, JIOK ce
WHJIEKCHOM Knay3yn0M918 U KJIM3HOM CKajaoMm (4. 397)919 HACTOjH OJpKATH KyHmoBHA Moh
HOBYAHOT MOTpakuBama. Mmajyhu To y BuIy, MOXe ce 3aKJbyUMTH Ja y HalleM IpaBy,

HAYeJIHO, He I0CTOje MperpeKe y morneay gonymreroctu hardship knaysyna.*® Takobe, ¢

003UpOM J1a ce CTpaHe MOTY YroBOpoM yHarmpen oapehu mo3uBama Ha ojpeleHe IpoMemheHe

%% Hhuma ce MTOBEPHOIIM HOBYAHUX IyroBa MITHTE OJ oOe3BpehuBama HoBHA. TO Cy COpa3syMH IO KOjuMa ce
JQYTOBaHA cyMa peBalopu3yje MOMONy YHHMIAA KOJH UMajy 32 OCHOBUILY YHYTPAIIkhY WIH (PYHKIHOHATHY
BpenHocT HoBua. Bun. Jakos Papummh, Obaueayuono npago: onwmu deo, 7. u3name, beorpan, 2004, ctp.
65; Report of the Secretary-General: clauses protecting parties against the effects of currency fluctuations
(AJCN.9/164, 20 March 1979), y: Yearbook of the United Nations Commission on International Trade Law,
1979, Volume X, ctp. 48-60; Bpnera Kpysw, [lpasua dejcmsea monemapnux npomena u melyHapoona

nraharea, beorpan, 1963, ctp. 37-129.

917 . :
,,AKO HOBYaHA oOaBe3a Ilacd Ha ruiahame Y HEKO] CTpaHO] BAJIYTH WM 3J1aTy, BbCHO HCIYHBCHE CC MOXKE

3aXTeBaTH y JomalieM HOBIY IpeMa Kypcy KOjH BaXXH Y TPEHYTKY UCIyHeHma obaBese.” BalmyTHH pU3UK je
HAapOYUTO BEJNWKH y IpkaBaMa momyt CpOuje, uuja je HalMOHANHA BalyTa IYTOPOYHO IIOCMATpPaHO
HecTaOWiHa, a He NpHME’Yje ce MONUTHUKA (HUKCHOr JEBH3HOT Kypca, OJHOCHO NOIYINTA C€ EHEroBO
TpXKULIHO TpuiarohaBame. [loTpedHO je ncrahn aa ce BalyTHOM KIay3yJIOM PH3HMK HE yKIIama, OH U J1ajbe
MOCTOjH, CaMO Cy MY HM3JIOKEHH OHM JTYXKHHUIM KOjU MPUXOJIE OCTBAPYjy Y NMHApUMAa WJIM HEKO] JPYroj
BaJyTH Koja HHje BajgyTa obaBese. Tako y ciydyajy Hmempelyjanuje AWHApa pacTe OHAj Je0 MpHUxoja
Jy’)KHUKa KOjU oana3u Ha Bpahame rnaBHuue u mahame kamare. bopuc berosuh, IlpaBHO-exoHOMCKA
aHanmu3a (PMHAHCH]CKOT MMOCpeIoBama baHkapckor cekropa y CpOuju: ciiydaj yropopa o kpeaurty, Ilpaeo u
npugpeoa, 6p. 4-6/2016, ctp. 325. u 326.

18 Upan 396. (,,MHmekcHa Kiay3yaa“) OCHOBHOT TEKCTa 3aKOHA 0 OGMHrauoHnM ogHocuma (Cryochenu aucm
C®PJ, 6p. 29/78 on 26. maja 1978. roaune), Koju je cTynuo Ha cHary 1. okrobpa 1978. roause, riacuo je:
,Humrasa je oapenda yropopa KojoM ce M3HOC HOBUaHe obOaBe3e y nomaheM HOBIY Be3yje 3a IMPOMEHE
1eHa g00apa, poda u yciryra u3pakeHUX HHICKCOM IIeHa YTBPHEHUM Ol CTpaHe oBianihieHe opraHu3aliije
(uHIEeKCHA Kilay3yia), anu he OMTH MyHOBa)KHA aKo je M3adpaHu WHIEKC Y HEMOCPEIHO] EKOHOMCKO] BE3H
ca THpeAMETOM IIocia Tako Ja HeMa CIEKyJaTHBHM 3Ha4a] WM je TakBa oJpeada YroBOpeHa paau
00e30eherma KUBOTHOT cTaHaapaa yroBopHe crpane.” Yman 396. u HaciloB W3HAI Hera OpHUCaHU Cy
n3MeHama 00jaBibeHUM y Cryorcoenom nucmy CPJ, 6p. 31/93 on 18. jyna 1993. rogune (cTymnmie Ha CHary
OCMOT J]aHa OJ] JJaHa 00jaBJbHBamba), TAKO Ja je yroBapame MHAECKCHUX Kiay3yia J03BOJEHO 0€3 MKaKBHX
orpaHnYema. Pu3umk kymoBHe Mohm (pu3UK HH(QIIANHje) TOCTOjU HCKIBYYHUBO YKOJIHKO Cy W H3BOpPHU
cpeacTaBa M KPEOWTHH IUIACMAaHM y HAalMOHAHO] BATyTH. YKOJMKO Cy, IaK, W3BOPH W IUIACMaHHU
(HoMuHaNIHO MK e()EeKTHBHO, MHACKCUPAmEM IyTeM BaJlyTHE Kiay3yse) Y CTpaHoj BajyTH, HE MOCTOjU
pusuk uHbnaumje. Mudnanmja y 3eMibH NMOpekia BalyTe je HpejeBaHTHA. Taj pU3UK, €BEHTYaJIHO, MOXKE
CHOCHTH OHaj OJf Kora cy Ta cpexncTBa mo3ajMibeHa. bopuc berosuh, IlpaBHO-ekOHOMCKa aHamm3a
(uHaHCHjCKOT TOCpenoBama OaHkapckor cekropa y CpOuju: ciydaj yroBopa o kpeauty, Illpaso u
npuspeda, 6p. 4-6/2016, ctp. 327.

.Y YroBopuMma y KojuMa ce jelHa cTpaHa o0aBe3yje Jja U3paau U UCTIOpYydHr onapeljeHe mpeaMeTe J03BOJbEHO
je yroBoputu aa he 1ieHa 3aBUCHTH OJ] IIeHa MaTepHjaia u O] paja, Kao U APYrux eleMeHaTa KOju yTHIy Ha
BHCHHY TPOIIKOBA MIPOU3BOJIEKE, ¥ opel)eHo BpemMe Ha ofpeheHoM TpkumTy.

919

920 Mapxo Byphesuh, Obase3a mperopapama 0 H3MEHH yroBOpa YCJIe[ IPOMEH-EHHX OKONHOCTH — KIay3yie
Hardship®, IIpasuu srcusom, 6p. 9-10/1993, ctp. 1213.
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okoTHOCTH, ! He BH/M ce paslior 360T Kojer cTpaHe He G MOTJIe yroBopuTH aa fie y ciydajy
IPOMCH-CHAX OKOJIHOCTH IPUCTYIHTH MPEroBOpuMa. YTOBOPHA oOjpenda O MOHOBHOM
nperoBapamy MMa HCTH IMJb Ka0 OrpaHMYaBamC pasjiora 3a pacKuIame Yropopa 300rT
IPOMEHSEHHIX OKOJTHOCTH, TIOLITO M Y IPHIOT I-eTOBOM OJpKatby Ha cHasn.

3a pa3nMKy O]l OCTaIMX YrOBOPHHX CpEJACTaBa 3allITUTE Yy CIy4ajy HPOMEHEHUX
OKOJHOCTH KOj¢ WHMajy HArJIAleHH NpEBEHTHBHH Kapakrep,'> hardship kmaysyma ce
NpUMEeRYjy TeK Kajaa jaohe 10 HecpasMepe y3ajaMHHX daBama. tbeH Iuib, makie, HUje na
CIpe4r HeeKBHBaJEHTHOCT, Beh na je orkimonu. Ilpurom, hardship kmaysyma Hema yiory
,,AYTOMATCKOT JeTepPMHHATOPA" Ka0 IPETXOLHO HABELCHE yroBopHe oxpente.’?’ Hardship
KJIay3yJIOM TIpey3uMa ce o0aBe3a IIOHOBHOT IPEroBapama, Koje MoXKe, ajld He MOpa, JOBECTH
JI0 PaCKUIa MM M3MEHe YroBopa, w/mimu mpensuha ce mutepsenuuja tpeher mmma.’” Crora
OHa yBeK MmojpaszymMmeBa ojpeleHy cymmby y morieny kpajie cyaoune yropopa. Ocum Tora,
JIOK OCTaJIe 3aIlTHTHE KJIay3yJie M0CTajy ONepaTuBHE y J00PO Ae(HHUCAHINM OKOJHOCTUMA U
HE TIPHMEbY]y CE OCHM y TAKBHM KOHKPETHHM CiydajeBuma, hardship kiraysyna, mo mpasmy,
Ipe/ICTaB/ba ,,alaT 3a OIIITY YHOTpeOy* KOju MOXe Ja ce HOCH Ca BEIHKHM Opojem
Pa3IUUUTHX CUTYyaluja. Pasnuka je 'y o0MMy BHUX0BOT aejcTBa. OcTae 3alliTUTHE Kiay3yJie
OJTHOCE Ce caMO Ha BUCHHY HOBUaHe obaBe3se, ok ce hardship kinay3yna Moke IpUMEHHUTH Ha
OWJI0O KOjU EJIEMEHT YroBOpa, Kako OMTHH TAaKO M CIIOPSIHH, HA KOJjU Cy MPOMEEHEHE
OKOJIHOCTH yTHIAJe, Kao HIp. Ha oApesde O BPEeMEHy, MECTYy U HAYHHY HCIyECHA. 2

HapaBHO, yroBopHe cTpaHe MOTy OrPaHHYHUTH HEHO JIEJCTBO, Y CMHUCIY onpehuBama

cacTojaka yroBopa o Kojuma ce (He) MOKe IIOHOBO IIPeroBapaTH.

%21 OcuMm aKo je TO y CyIPOTHOCTH Ca HAYeIoM CaBECHOCTH H nomTersa. Bi. 300, . 136.
%22 Mapxo Byplesuh, Usmene yrosopa, Ilpaso u npuspeda, 6p. 4-6/2018, ctp. 636.

23 Kusomup C. Bophesuh, Ilpobrem exsusarenmnocmu y obaueayuorom npasy, beorpan, 1958, ctp. 72. u
Jlajbe.

%24 Mapko Pyphesnh, OGaBe3a mperoBaparma 0 M3MEHH yroBOpa yclie POMEHEHHX OKOIHOCTH — Kiay3yie
,Hardship®, Ilpasnu srcueom, 6p. 9-10/1993, crp. 1218. 3amtuTHe Kiaysyie Cy ,,Au3ajHUPaHe™ TAKO Ja ce
y Cllyyajy OpOMEHE MapuTeTa BalyTe UCIYHEHa MPeMa BAIOPUMETDPY, MEba U OpOj HOBUAHMX jeIMHUIIA
KOje je IyXXHHK TyXaH HcIatuTH. [loTpeba HmHUXOBOT yroBapama IIOCTOJH jep ce Ha4deJIOM MOHETApHOT
HOMHUHAIM3MAa MCKJbYYyj€ OATOBOPHOCT JyXKHHMKA 32 [1a]] BPEJHOCTH HOBIIA.

925 yxomiKo je npeaBuljeHo IperoBapame y3 MocpenoBame Tpeher JINIa, HEOXOAHO j¢ 03HAYHTH TIOCPEIHAKA H
penu3uparu mweropa opnamrhema. Hop. ma mu he Outm oBnamheH caMo &1a MpEeyioKU HALPT HU3MEHE,
OJIHOCHO JIOTIYHE yTOBOpa MW he mMatu oBjiamheme Ja JoHece OIYKY Kojy he ctpaHe OWTH IyXKHE 1a
MIOIITY]y.

%26 Mapxo Byphesuh, ObaBe3a mperopapama 0 H3MEHH yroBOpa YCJIe[ IPOMEH-EGHHX OKOIHOCTH — KIay3yie
Hardship®, IIpasuu srcusom, 6p. 9-10/1993, ctp. 1218.
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4. Onnoc hardship kaay3y/e npema cyackoM pacKuaamby HJIH H3MEHH YroBopa 360r

NMPpOMEIBLEHUX OKOJHOCTH

VY Be3u ca oxnocom hardship kimaysyne M ocTalmMx NpaBHHX CpPEACTaBa 3aIITUTE
Hauela jeJJHaKe BPEJHOCTH y3ajaMHUX JlaBarba, IOCTaBJba CE U MUTAkE BEHOT 0JIHOCA ITpeMa
CYZICKOM PacKuamy WM U3MEHH YroBopa 300T MPOMEH-EHUX OKOMHOCTH. Jla n yroBapame
hardship knaysyne uckibydyje oOpahame cyny? CBakako ja OM WHTEpBEHIHMja cyaa 0Oe3
NPeTXOJHOT Bolewma mperoBopa Owiia mpeypameHa, MehyTHM, ako Cy NpPEroBopu Owim
Oe3ycremH, CTpaHa Koja ce IO3MBa Ha NMPOMEHECHE OKOJHOCTH MOIIa OM HAaKHATHO Ja
3axTeBa OCTBApEH-€ CBOT IpaBa CyJACKUM myTeM. Takolhe, moryha je u cuTyanuja 1a HacTyre
OKOJIHOCTH KOj€ HHCY IpeaBHul)eHe yroBOPOM HJIM J1a OJHOCH KOjH NPOUCTEKHY U3 IMPOMEHE
HUCY MOTIYHO peryiucanu. [IpaBo yrposkeHe CTpaHe Ja HaKHAJIHO 3aXTeBa HM3MCHY WU
packu]l yroBopa MpeJCTaBJba jOII jEIHO CPEACTBO NMPUTHCKA HA JPYry CTpaHy J1a y TOKY
IPEeroBopa MOCTYyIa CAaBECHO W MCITyHhaBa apyre obasese.””’ Beha aHrakoBaHOCT y HACTOjarby
Jla ce MIOCTUTHE CarjlacHOCT MOXKe ce 00e30eautu u oapehuBamem aa he yropop npecratu aa
Ba)XH KO Ce IIPETrOBOPH 3aBpiue 0e3 yemexa. >

JenuHM M3y3eTak o]l MpaBmia Jia ce nmoroheHa cTpaHa MoXke OOpaTUTH Cydy Y ClIydajy
Heycrexa TOHOBHHX IPETOBOpa IOCTOjH Kajua je YroBopeHo aa he cmop pemmtu Tpehe
mne.’”® Taksa MOTYRHOCT TIOCTOjU y HamieM IMpaBy, jep ako MpojaBall U Kymal MOTY
noBeputu onpehuBame nene tpehem nuny (300, un. 465), oHma My MOy MOBEpUTH U
npuinarohaBame yroBopa HOBOHACTAJIMM IMpHIMKaMa. Y TOM cCllydajy ojanyka Tpeher
o0aBe3yje yroBapade M HE3aJI0BOJbHA CTpaHa HE OW MOTJIa 3aXTEBAaTH PACKU] WJIH U3MEHY
YrOBOpa CYACKHM IyTem. >’

ITonoBHM MMpEToBOpHU MOT'Y OuTH H YCIICIHO OKOHYAaHMU. buxop ucxon raga he outn

IMOTITYHO HOB YT'OBOp, U3MCHA W/ VI JAO0ITyHa CTapor Wiu, IaK, bEeroB paCKuI. Kana CYy yCJIOBH

%7 I'egumra y YIOpEIHOM IpaBy O MHUTalky MpaBHOT ypehema camMux mperosopa, 6e3 063upa na au he yrosop

OuTtH 3akibyueH win he ce mperoBapaud ,.pazulin HeoOaBJLEHOT MOCia™, HUCY jenUHCTBeHa. HavenHo
CTaHOBHILTE Yy aHITIOCAKCOHCKOM IIPaBy je Ja CTpaHe 3aJpikaBajy MOTIYHY clI0004y CBe 10 3aK/bydera
YroBopa, ZIOK c€ y 3HaTHOM Opojy KOHTHHEHTAITHO-€BPOIICKHX AprkaBa cMarTpa Jia MperoBopu Tpeda 1a ce
o/BHjajy y OKBHpPY onpeleHux mpasuia. [IpaBHM cucTeMH ce pasiMKyjy W IO TOME LITO Cy y jeAHUMA
JQy’)KHOCTH CTpaHa y TOKY IperoBapama ypeheHe 3aKOHOM, JOK Cy y JpyruMa (GopMysHcaHe Yy CYACKO]
npakcu. Bun. Bume o rome Muogpar B. Opnuh, 3axsyuere yeosopa, beorpan, 1993, ctp. 26. u nasse.

%28 Mapro Pypheuh, OGaBe3a mperoBapama 0 H3MEHH yroBopa yclel MPOMEHCHHX OKONHOCTH — KiIay3ylie
,Hardship“, Ilpaenu srcueom, 6p. 9-10/1993, crp. 1220.

%29 Mapro Pypheuh, OGaBe3a mperoBapama 0 H3MEHH YrOBOPA yCIe MPOMEHECHHX OKOTHOCTH — KiIay3ylie
,Hardship“, Ilpaenu srcueom, 6p. 9-10/1993, crp. 1219.

930 Mapxo Byphesuh, Obase3a mperopapama 0 H3MEHH yroBOpPa YCJIe[ IPOMEH-EGHHX OKOIHOCTH — KIay3yie
Hardship®, IIpasuu srcusom, 6p. 9-10/1993, ctp. 1219.
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yroBOpa M3MEHEHHU, MOCTaBba Ce MUTame Ja Ju Mely crpanama moctoju obiuraiuja Koja
CBOj OCHOB MMa y MPBOOUTHOM YroBopy Mim cMo Beh Ha Tepeny HoBammje.”™ Vkommko ce
U3MEHE OJJHOCE Ha BpEME, MECTO WM HAa4YMH HCIyHkemha, Mely yropopHuimMa W aajbe
MOCTOju cTapa obnuranuja. MehyTuMm, kaga ce paau 0 U3MEHaMa Koje ce OJIHOCE Ha OWTHE
€IIEMEHTE yroBOpa, Pa3IMKOBakE j¢ Y NMPAaKCH MPHIMYHO HENOY3IaHo, OrOTOBO ako animus
novandi Huje y cropasymy HM3pUYHMTO HM3paxkeHa. IIpema cxBartamy Koje je y (paHIlyckoj
JUTEpPaTypu JOOHMIIO TIO3UTUBHE OIICHE, aKO HOBU M CTapH TNPEJAMET CIIy)KE€ OCTBAapUBAY
UCTOT IMJba 3a CTpPaHE, MOXKE CE CMATpaTd Jia OHU HUMAjy HCTy CYOjeKTHBHY IOTpPOIIHY
BPEHOCT U ja Mel)y crpanama moctoju crapa oGmuranuja.”*?

Hardship xmay3yne ce cBe uyemhe kopucre M KOJ YyroBopa 0e3 eJeMeHTa
WHOCTPAHOCTH, HAPOUYHUTO Y OHUM IIPABHUM CHCTEMUMHMA y KOjUMa je MOTyhHOCT pacKuIama
WIA U3MEHE YroBopa 300T MPOMEHEHUX OKOJHOCTH CBEICHA y YCKE OKBHPE U3Y3€TKa, KOjU
BaXM CaMo 3a IOjeIMHE YroBOpe, Kao IITO je TO CiIy4aj y ¢paniyckom mpasy. [lopen Tora,
HAllMOHAJIHA TPaBWJIa O MPOMEEHEHUM OKOJIHOCTHMA Cy Y BEJIMKOj MEpPH YOIIITEHA, IITO
OCTaBJba MPOCTOP 3a pa3iUuUTa TyMauemha M HEM3BECHOCT YrOBOPHUX CTPaHA y TOTJIEAY
YUTABOT HU3a MMHUTamka Koja Ce Y MPAaKCH MOTY MOCTAaBUTH. Tako ce OHE y CaBpEMEHOM IPaBy
NPUAPYKY]Y KOPIyCY MPaBHUX CpEACTaBa 3allTUTE Hayela jeJHAKE BPEIHOCTH Yy3ajaMHHX

JaBama.

5. Onmre kapakTepuctuke hardship kiaay3syse

VYrosapamwe hardship kmaysyne, kao u300p 1a ce yroBop ,,0cI0001u“ OrpaHHYCHA

933

KOja NOTUYY U3 HAallMOHAIHMX IIpaBa, =~ 3aXxTeBa Ja CE€ OHA JaCHO, MPELU3HO U JETaJbHO

perynumie. Takohe, moTpeOHO je 00€30eAUTH W YHYTpalllhy KOH3UCTEHTHOCT YHUTABOT

%! Mapko Byphesnuh, OGaBe3a mperoBapama 0 M3MEHH yroBopa yclie[ POMEHEHHX OKOIHOCTH — Kiay3yiie
,Hardship®, Ilpaenu scueom, 6p. 9-10/1993, ctp. 1221. IlpaBHu 3Haua] pa3IMKOBaWma OBa JBa Criopasyma
cacToju ce y TOMe INTO Ce KOJ Clopa3ymMa ca HOBAllMOHHUM JI€jCTBOM MOTY IIOCTaBUTH IHTama Koja ce
HauellHO He [0CTaBJbajy Ko HoBenupajyher cnopasyma. Hip. aa m nociie npectaHka NpuMapHOT yroBopa
MOCTOje TIpaBa Koja cy obe30ehuBana TIaBHO MOTpaXKMBakE WK CE U OHA Tace, Kakpa je MmpaBHa Cya0nHa
akecopHux obasesa uta. Bua. Mapko Byphesuh, M3mene yrosopa, Ilpaso u npugpeoa, o6p. 4-6/2018, ctp.
632.

%32 M. Ghozi, La modification de I'obligation par la volonté des parties, Paris, 1987, ctp. 30. Ne 60. Has. npema
Mapxko bByphesuh, ObaBe3a mperoBapama 0 U3MEHH YTOBOpa yCIe] MPOMEHEHUX OKOJHOCTH — KIIay3yJie
,Hardship“, Ilpaenu srcueom, 6p. 9-10/1993, crp. 1222.

93 Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 158.
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%% Vpeheme

yroBopa, y cMuciy yckiahuBama ocranux onapenada ca hardship xmaysymom.
ycioBa o1 kojuma he ce hardship kiay3yna npuMeHuTH cniajia y IOMEH CI000/ie yroBapama.
dopmynaruja hardship kmaysynae Bapupa om yrosopa J0 yroBopa, jep j€ HEOIXOIHO
NPUJIATOJIUTH j€ OJHOCHO] TPrOBAYKOj TPaHH M CHEIM(PUIHOCTHMA KOHKPETHE TPaHCAKIIH]e.
Wnak, mocToje HeKe OMIITe KapaKTepHCTUKE oBe Kiay3yne. Hajuemhe je momesreHa Ha aBa
nena. Y NPBOM Jiely, YTOBOPHE CTpaHe JAe(UHHMINY MPETIOCTaBKy Koja he mpencraBibaTu
,»OKHJIa4" 32 TIPUMEHY OBE KJ1ay3yJie, IOK Y IPyroM ey, oapel)yjy \beHo MpaBHO JIEjCTRBO.

Ja 6u hardship xmaysyna 6una npaBao 3agoBosbaBajyha (legally satisfactory), ocum
criiucka noceOHux gorahaja (laundry list), HeonmxoaHO je na caxpKu ¥ 3aBPIIHY T€HEPATHY
onpendy (catch-all provision) crunmzoBany pa mokpuje norahaje Koju HUCY H3PHUUUTO
HaBezenu. OBo 300r Tora jep je jeIHo o OUTHUX o0esekja MPOMEHEHIUX OKOJIHOCTH Jia Ce
CBH I10jaBHH OOJIMIM He MOTY YHAIIPEX PSABHACTH. > Y TOM CMHCIY, CTPaHE HHCY YBEK y
CTamy Jia MPOICHE IITa CE CBE MOXE JIECHUTH TOKOM HCIYHCHA, a MOHEKa] HEMajy HH
CTPIUBCHHA, HUTH BPEMEHA 3a OLCHY CBHX GBEHTYATHOCTH y BPEMe 3aKJbydcHa YroBOpa.
HaOpajame OKOJHOCTH HHKaJa HE MOXKe OUTH MOTIYHO, C THM IITO Tpeda UMAaTH y BUIY Ja
MCTa OKOJIHOCT Yy jeIHOM CIy4ajy MOKe, a y IpyroM He MOpa UMaTH Kapakrep ociobahajyhe
oxonrocti.”’ 36or Tora oBakBa KOMOMHAILIMjA MOXE M3a3BaTH M TemKolie IIpH TyMaderby H
npumenn kiaysyne. Hip. y oxpeluBarmy 1a Ii je eHyMepalyja fata caMo IpuMepa pam .

H, IIpeMa TOME, MOpa UCITYHbaBaTHU HpCI[BI/Ir)CHC ONIITC YCJIOBC Yy CBAKOM KOHKPECTHOM cnyqajy

WIN Ce cMaTpa Ja je KaTaJIor UCIPIaH U J]a Cy OKOJIHOCTH KOj€ Cy Y leMy HaBe/IeHe Y CKIaay

%4 Hup. ako yroBop caapxku u openbe o rapaHLuju HCIymbera 1 hardship kiaysyiy, BeroBo MpaBHO 1€jCTBO

Moxe O6utH HejacHo. OBaj MOTEHIMjATHU TIpoOiieM Moxe ce m30ehn HaBohemeM jga ,rapaHiuja TOIJIeKE
hardship knay3yxu® (This warranty is subject to the hardship clause).

%5 Clive M. Schmitthoff, Hardship and intervener clauses, The Journal of Business Law, March 1980,
oGjaibeHo y: Chia-Jui Cheng (ed.), Clive M. Schmitthoff’s Select Essays on International Trade Law,
Dordrecht/Boston/London, 1988, ctp. 419.

%3¢ Hajuemrhe, riaBHn HHTEpEC CTpaHa je 1a pele eKOHOMCKE acIeKTe yroBOpa, ocTaBibajyhu , mpaBHa muTama*,
KOja MOTY CMaTpaTt HelpujaTHUM, ajld HeM30eKHUM JIeJIOM IperoBopa, na oyny ,,y)KypbaHo pasMoTpeHa
Ha Kpajy. XKesba na ce mocao 3amovHe MITO NMPEe MOXKE YTHLATH U J]a CTPaHE IOTIEHE BaXKHOCT MOKJIamarha
Iy KHE A€ cacTaBjbamy ojaroBapajyhe hardship kinaysyse kojoM ce MOTy MpeaynpeanTH CIOPOBH Kajia
npoMemeHe okoHocTH HacTyne. Bum. Elena Christine Zaccaria, The Effects of Changed Circumstances in
International Commercial Trade, International Trade and Business Law Review, Vol. 9 (2005), ctp. 158. u
174.

%7 Nannma Ionos, ITIpoMemeHe OKOMTHOCTH M 0CnoGoheme 01 OArOBOPHOCTH (BHINA CHIIa) KOX YrOBOPAa O
npojaju pooe, 36opuux Mamuye cpncke 3a opywmeene nayke, 6p. 80 (1986), ctp. 79.

938 y oM ciyuajy 0buuHO ce KopHCTH (paza ,ykbydyjyhu, amu He orpannuasajyhu ce ma“ (including, but not
limited to).
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ca omurrom neduanimjom.” Crpane yroBopoM MOTY M MCKJbYHHTH MOjeHHE OKOJTHOCTH,
TaKo J1a, aKO HACTYIIE, Torol)eHa cTpaHa ce Ha ’bUX HE MOXKE MO3BATH.

Jpyru acnekt xumote3e hardship kmaysyiae cacToju ce y ONMCHBaEby yTHIAja KOjU
IPOMEHA OKOJIHOCTH MMa Ha HCIyHhelme yroropa. [lo mpaBuity, moTpeOHO je aa je ycuen
MpPOMEHE OKOJIHOCTH Jouuio 10 Behe Hecpa3Mmepe y3ajaMHHX JaBama. Y MelyHaponHO]
TPTOBUHCKO] TpPaKCH KOopucTe ce pasnuuurte (opmynanuje. Tako ce MpeTmnocTraBka ja je
YrOBOpPHA PaBHOTE)Ka OWTHO HapyIIeHAa M3pakaBa pedyMMa: ,,TEPET OCETHO TEKHU OJ OHOra
npeaBul)eHOr yroBopom®, ,,IUCIPONOPIMOHANIHA IITeTa 3a JAPYry CTpaHy”, ,,KOPUCT
Hecpa3MepHa obaBe3ama‘, ,,peTepana MaTepujaiiHa mrera®, ,,0uTHO mopeMeheHa eKoHOMCKa
0a3za yroBopa“, ,,ACIYI-EHE YroBopa JOBEIO OM 10 HEMpPAaBUYHUX MOCJIEIUIAa 32 YTOBOpHE
CTpaHe", ,IIpeicTaB/ba HEMpaBHYaH Teper™, ,,yroBop Tpeda aa Oyle H3BpPUICH y IyXy
NPaBUYHOCTH, ,,HEKOPEKTHOCT Yy OIHOCY Ha JpPYyry YroBOPHY CTpaHy™, ,,aKO YCJOBHU
TPKHINTA MOCTaHy TaKBH Jla NpOJAajHAa IeHa Oyae mama o . . . (HaBogu ce Opoj uium
MpoleHar)®, ,,ako IeHa MpeMaila TOAWIIKBY CTOMmy OXx . . .°, ,,aKo uMa 3a TOCIEIUIlY
nosnaueme rapaniuje Ganke” urn* HaBeneHW mpuMepu MODIM OH ce IOIENHTH Y IBE
rpyme. [IpBy OM YMHWIN CITy4ajeBH OTEKAHOT MCIYHCHA Y KOjUMa Cy TPOIIKOBU H3BPIICHA
obaBe3e moBehaHw, JOK OW y Opyroj Tpymu OWIM ClIydajeBH y Kojuma 300T TpoMeHe
OKOJIHOCTH JI0JIa3H JI0 CMambeha BPEAHOCTH TPOTHBUMHHIOE.

[Topen ycnoBa xoju ce ogHocHu Ha mopemehaj yroBopHe paBHOTEXe, MOTPEeOHO je na
IPOMEHEHE OKOJHOCTH OyAy HenpeaBHJbUBE, OJJHOCHO TAaKBE Ja Ce HHCY MOIJIE pa3yMHO
y3€TH y 003Hp y BpeMe 3akJbyderma yroBopa. TuMme ce ojpakaBa TPaJWIMOHATHO CXBaTambe
npeMa KOMe H3y3eTaK OJf Hadeda JY)KHOCTH HCIYHhErpa CI000THOM BOJHOM IPEY3ETHX
o0aBe3a MO)ke OMTH YCTaHOBJbEH jEIMHO HA OCHOBY HEJOCTAaTKa KOjU IOCTOJU Yy CaMO]j BOJBH.
[TocTraBsba ce muTame Ja JU C€ MPOIYCT CTpPaHa Jla OBaj 3aXTEB M3PHUYUTO YrOBOPE MOXKE
TyMauuTH Kao npehyTHa Hamepa J1a TOHOBHH MPETOBOPH M, EBEHTYAIHU, PACKH]] WIIK H3MEHA
yroBopa Oyay YCJIOBJbEHU HCKJbYYMBO MopemehajeM yroBopHe paBHOTEXke. Ako Ou To Ouo
ClIydaj, MOKE Ce€ TPETIIOCTaBUTH Ja OM CTpaHe HEONMpe3HO M OJaKO Tpey3uMaie BEINKe
pusuke, pauyHajyhu na he kacHuje MohM 1a U31€jCTBYjy pacKuj WIKM U3MEHY yroBopa. Tume

ou ce IoroaoBaio HpaBHOj HCCUT'YPHOCTHU U IIPYyKaJIa NMOAPIIKAa HECABECHOM U HCIMMOIITCHOM

%9 Bup. y Tom cmuciy Pascal Pichonnaz, Article 7.1.7, y: Stefan Vogenauer (ed.), Commentary on the
UNIDROIT Principles of International Commercial Contracts (PICC), Second Edition, Oxford, 2015, ctp.
870. map. 13.

%0 Bun. Mpenpar Ilynejuh, 3uauaj IpOMEHEHAX OKONHOCTH y YOBOPHMA MeljyHapoIHOT mpUBpEIHOT Tpasa,
Ilpuspeono-npasnu npupyunux, 6p. 6/1990, ctp. 7.
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NOCTymawy. 300r TOra, y IyXy IO3UTHBHONIPABHUX pelICHka MpoldieMa MPOMEHEHUX
OKOJIHOCTH, TO3MBAIGE HA Kiay3yly TpeOa yCIOBHTH M TOJATHHM mperrocraBkama.’*’ To
3HAYHM JIa C€ CTpaHa MoroheHa MpOMEHEHNM OKOJIHOCTUMA HE MOJKE M03BaTH Ha KIIAy3yIly, C
jeHe CTpaHe, ako je, ¢ 003UpOM Ha Maxmky Koja ce O]l B¢ 3aXTeBa, Ouiia Ay)KHa Ja Y BpeMe
3aKJbydeHa yroBopa y3Me y 003Mp T€ OKOJHOCTHU M, ca Jpyre CTpaHe, 4ak U ako Huje Omia
JIyXHa J1a Te OKOIHOCTH y3Me y 003Hp, ako HX je Morna m3behn mmn capnagarn.” Axo je
oracHocT Owia ,npenBuleHa”, cTpaHa Mopa ca Iy)KHOM MaXKEOM INPEIy3eTH CBE pa3yMHE
Mepe Kako O CIIpevriia ’heH yTHIA] Ha HUCIyee yroopa. Hajape, na norahaj He HacTymw,
a ako je oH OMo Hem30ekaH, OHJA OTKJIAKAEM HHErOBUX TNOcienuna. UnmeHuna aa je
hardship kimay3yna yropopeHa y W3BeCHOM CMHCIY IO/Ipa3yMeBa Jia Cy CTpaHe Ouiie CBECHE
pusuka Oyayhux norahaja koju MOTy HapyIIMTH paBHOTEXKY MHTepeca. [locraBipa ce crora
MUTAalkE UCIYHECHOCTH YCJIOBa Jla OKOJHOCTH OyAy TakBe Jla UX CTpaHa Koja Ce Ha HHX
No3MBa HHje OWia Jy)KHa Yy BpeME 3aKJbyucka yroBopa Y3€TH y 003Hp, HApOYMTO aKO
hardship kmay3yma camku crnimcak gorahaja. Y mpakcu ce, Mmel)ytum, cTpane onpenesbyjy 3a
OBE KJIay3yJie yIpaBo 300T TOra INTO HE MOTY MPEIBUICTH Na Ju he u Kaja Heku jaoralhaj
HACTYIMTHU ¥ Kako he yTUIaTH Ha UCIYHEHhE YTOBOPA.

Hardship kiay3ysioM 00HMYHO ce U3PHUYUTO 3aXTEBa OJ] CTpaHe MOroheHe MPOMEHEHUM
OKOJIHOCTHMA Ja 00aBECTH JIPYry CTpaHy O HMPOMEHH OKOJHOCTH M HUXOBOM YTHIAjy Ha
UCIIYHCEE YroBopa. Y TOM CiIy4ajy IMOTPEOHO je TpeABHICTH (GOPMY H CaapKHHY
o0aBelITemha, BPEMEHCKH OKBHP W TPaBHE IMOCIEAMIE HErOBOT HEMOLITOBAama, Ja JIU Ce
NOMIMJbANIAIl MOXKE MMO3BaTH Ha O0ABEIITCHE CaMO aKO OHO CTHTHE ajjpecary y yTBpheHOM
POKYy WM je 3a TO JOBOJbHO Ja je oOaBeUITeHhE IOC/IaTO Ha HAaYMH KOjU Cce cMmaTpa
oaroBapajyhum y natum okonHOCTHMa (PU3UK MpeHoca). Y3 TO MOXE ce€ YrOBOPUTH Ja 110
npoteky oapeheHor 00jeKTUBHOT poKa MpecTaje MpaBo MO3MBamkba Ha IPOMEHEHE OKOJTHOCTH.
Hmp. obaBemTeme 1aTo HAKOH MIECT MECEIH O IaTyMa KaJa Cy OKOJIHOCTH HacTymuie Ouhe
0e3 mpaBHoT JiejcTBa. HajoceTsbrBHje MUTamke y 0BOj (as3u je kako yrBpauTH jaa ju hardship
cuTyanuja 3aucra mnocroju. To Hehe yBek OWTH HM jEeAHOCTaBHO, HUTH JAKO jep CYy
KPHUTEPUjyMH KOjH C€ KOPUCTE Y KJIay3yJld YecTo HemnpeuusHu. Takole, mocrtoju u pusmk na

he npyra cTpaHa MoKymaTH jaa n30erHe MOHOBHE MPEroBope. Y CBAKOM CIIy4ajy, YTOBOPOM

41
%! Mapro Pypheuh, OGaBe3a mperoBapama 0 H3MEHH yroBopa yclel MPOMEHECHHX OKONHOCTH — KiIay3ylie

,Hardship“, Ilpaenu srcueom, 6p. 9-10/1993, crp. 1216.

%2 Mapxo Byphesuh, Obase3a mperopapama 0 H3MEHH yroBOpa YC/Ie[ IPOMEH-ECHHX OKOIHOCTH — KIay3yie
Hardship®, IIpasuu srcusom, 6p. 9-10/1993, ctp. 1217.
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Moxe outu npeasuleHo na he, ako ce cTpaHe He cropa3ymejy, obaBe3yjyhy onyKy HOHETH
Tpehe nure.

AKO cTpaHe y TOKY IIOHOBHHX IPErOBOpa HE MOCTUTHY CIiopa3yM, yroBop he ocratu
Ha CHAa3W TaKaB KaKaB je, OCUM aKo je m3puuuto oxpeheHo na he ce cmarpatu pacKHHYTHM.
Kako 5omry Bepy Ha CTpaHH jeJHOT OJ YTOBOpPHHMKA HHjE€ YBEK JIAKO YTBPIUTH U Kako je
TpajHa HECarJacCHOCT M HAaKOH JIOjaJIHMX TIPEroBopa peadHa MOTYRHOCT, MOTpeOHO je
NpeJBUICTH TIpaBHE TOCIEIHIIC 3a Cllydaj Ja ce cTpaHe He cropasymejy. OHe ce y
JWTEpaTypy Ha3HMBajy W CaHKIHjama ,,0e3 kojux Ou hardship kmaysyma jensa Ouma BpemHa
nmanmpa Ha kome je sammcana“.**® Ha oBaj Haum mctide ce muxoBa (yHKIHja, HE CAMO 1a
NOHYJIe alTepHATUBHA pellema, Beh u ja moacTtakHy yroBOpHE CTpaHe Ja CIOpHA HMHUTamka

. 944
peiie Melyy coboM, ,,liprjaTeIbCKUM JOTOBOPOM" .

6. ICC Hardship Clause 2003

[Mperosapame o hardship xiay3ynu moapasymeBa paj Ha caMoj Cp)KH yroBopa. 300r
TOTa je BaXKHO Ja oHa OyJe n3banaHcupaHa M Ja e MOJjeTHAKO MPUMEmhYyje Ha 00e yroBOpHE
crpane.”® Jla 6Gu onakmana mpolec HHXOBOT CacTaBlbama, MelyHapomHa TProBUHCKA
komopa (International Chamber of Commerce — ICC) je uspagwia M 3aHHTEPECOBAHUM
mmrmma niperiopyara ICC Force Majeure Clause 2003 u ICC Hardship Clause 2003.7%
Knaysyne cy nare ogBojeHo jeana ox apyre. OBo je yuumeHo u3 J1Ba pasiora. [IpBo, onpende
KojuMa ce mpejaBub)ajy mpaBHE MOCIeAWIle BUlle cuie ce yemhe Kopucte oa oapenabda o

MMPOMEHCHUM OKOJIHOCTHMA, 300r yera ce cMarpaio ga OM ce YUIECHEM Aa o0e KJIay3YyJie

%3 Clive M. Schmitthoff, Hardship and intervener clauses, The Journal of Business Law, March 1980,
objaBsbeHo y: Chia-Jui Cheng (ed.), Clive M. Schmitthoff”’s Select Essays on International Trade Law,
Dordrecht/Boston/London, 1988, ctp. 420. HeonxoaHO je mpeaBUIeTH MpaBHE CAHKIIMjE U 3a CiIydaj Ja ce
jemHa cTpaHa He 0[1a30Be TO3MBY Ha TperoBope, uHaue hie hardship knaysyna nmatu 036uspHY TIPa3HUHY.

%4 Elena Christine Zaccaria, The Effects of Changed Circumstances in International Commercial Trade,
International Trade and Business Law Review, Vol. 9 (2005), ctp. 155.

%5 Maria Livanos Cattaui, Secretary General of ICC, Foreword to ICC Force Majeure Clause 2003 and ICC
Hardship Clause 2003, ICC Publication No. 650, ctp. 3.

% Ope kmaysyme Cy pesynTaT OICEXHe pacupase yHyTap KOMKCHje 3a TPrOBHHCKO NPABO M MpPaKCy
MelyHapoaHe TproBuHCKe KOMOpe, a HapounTo yHytap OneparusHe rpyie 3a Force Majeure u Hardship,
KojoM je mpencenaasao npod. Jan Ramberg (IlIsencka). I'masuu pegakrop 6uo je npod. Charles Debattista
(Yjenumeno Kpasberctro). Pagny rpyny uuanmm cy jomr npod. Filip de Ly (Xomanawmja), Alexis Mourre
(®panmycka), René von Samson-Himmelstjerna (Hemauka), Fabian von Schlabrendorff (Hemauxka) u Peter
Delargy (®panrycka). (Bua. Maria Livanos Cattaui, Secretary General of ICC, Foreword to ICC Force
Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, ctp. 3) Meljynapoana
TProBUHCKa KoMopa je mperxoaHo 1985. roamne objaBmiia Knaysyny o Bumoj cuinm (o ocinobohemy ox
onrosoproctr) (Force majeure (exemption) clause) u Hardship onpente — Ilpemiosu 3a cacraBibarme
(Hardship provisions — Drafting suggestions). Bun. Force Majeure and Hardship, ICC Publication No.
421, Paris, 1985.
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(YHKIMOHMITY ayTOMAaTCKU WHKOpPIOpHCAameM Morja obecxpabputu ynorpeba Force
Majeure K.Hay3yﬂe.947 Jpyro, Kiay3ynie ce NpUMEmY]y y Pa3IuduTUM CIydajeBUMa U UMa]y
pa3IMYUTO TPaBHO JIEjCTBO, Ma OW crora Tpedayno nma Oymay 0/:[13.0jeHe.948 HapaBno, o6e
KJIay3yJie MOTy OUTH YHETE Y UCTH YroBop. IbrxoBa OCHOBHa KapaKTEpHCTHKA Cap)KaHa je y
YHELCHUIIM JIa CY TO MOJEN Kiay3yJie Koje HUCY oj00He ca camonpumeny (self-applying). Jla
61 GuiTe MpEMemeHe, MOpajy OHTH MHKOpIopHcaHe, n3puauTo uin ymyhusamem.>*® Mory ce
NPUMEHUTH Ha OWIO KOju yroBop. MelyTum, Bpii0 4ecTo OBako MIMPOKO (opmynucane
olpende MOpajy ce MPHIATOJAUTH MOCEOHUM OKOJHOCTHMA KOHKPETHOT yroBopa. Moke ce
JOTOJIMTH Jla OHE He Oymy morojHe 3a oapeheny poOy wim oapeheny Bpcty mocna. Ortyna,

YroBopHHIM Tpeba ma Oyly BeoMa ONMPE3HH Kaja ce EHMa CIIyKe.

Haxo ce crpane
HOJCTUYY J1a YroBapajy Kiay3yse y3 HaBoleme BUXOBOT IIYHOT Ha3MBa, oueKyje ce 1a he ce
ceako mno3mBame Ha |ICC Force Majeure Clause, omnocHo ICC Hardship Clause, y
HEJI0CTATKy I0Ka3a KOji FOBOPE CYIPOTHO, CMATPATH [O3MBAIbEM Ha OBE Kiay3yie. !

ICC Hardship Clause 2003 3nauajuo ce pasnukyje ox ICC 1985 Hardship oxpena6a.
ICC 1985 Hardship oapen6e nucy Owiie nare y oOJNMKY jeIHHCTBEHE THUIICKE Kiay3yse Ha
KOjy Ou ce cTpaHe y YroBopy jemHocTaBHO Morie mno3Batu. CTpaHe cy Mopajie Ja HxX
U3PUYUTO YHECY y YroBOp M Jia MX YNOTIIyHE IpeMa CBOjUM moTpedama. ToM MpHIIHKOM,
YrOBOPHUIIH Cy, u3Mel)y ocTajor, Mopaliv U ja u3abdepy jeaHy oJ 4eTupu MoryhHOCTH Koja ce
OJIHOCH Ha JI€jCTBO MPOMEHEHUX okomnHoCTH. 2 Knaysyna cana naje jenny dopmynanujy ca
JacHMM alTepHATUBHUM Iocieanuama. [Ipema ,,cONCTBEHOM NpU3HaBY, y HO0j c€ KOMOMHY]Y
enemeHTd wi. 1467. Uranmmjanckor rpahanckor 3akonuka u wi. 6.2.2 UNIDROIT Haugerna 3a

MeljyHapO/IHe TPrOBHHCKE yTOBOpe.

%7 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haromena a) y3
ICC Hardship Clause 2003, ctp. 16.

%8 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haromena a) y3
ICC Hardship Clause 2003, ctp. 16.

%9 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, ctp. 7. u 15.
%0 Buy. Introduction to Force Majeure and Hardship, ICC Publication No. 421, Paris, 1985.
%1 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, ctp. 7. u 15.

%2 By Force Majeure and Hardship, ICC Publication No. 421, Paris, 1985, Hardship provisions — Drafting
suggestions.

%3 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haomena 6) y3
ICC Hardship Clause 2003, ctp. 16. Y npeTxo1H0j Bep3uju OWIO je HaBEAEHO Jia HU jellaH HU JIPYTH CKYII

onpenaba HHje Be3aH 3a OWilo Koju mocebaH mpaBHU cucteM. Bun. Introduction to Force Majeure and
Hardship, ICC Publication No. 421, Paris, 1985.
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Ha nouertky, kao u y UNIDROIT Hauenuma, Hauenuma eBponcKor yroBOpHOT IpaBa
u Hanpry 3ajeqnnukor okBupa 3a ynyhuBame, HarjamaBsa ce Ja je CTpaHa YrOBOPHHIIA
JyXKHa Jla U3BPIIU CBOje YrOBOpPHE 00aBe3e, Yak W aKo Cy jgorahaju yYMHWIA HCIYHCHE
TEPETHUJIM HEro WITO Ce MOIIIO pa3yMHO OYEKHBATH y BPEMe 3aKibyucta yrospa.”: C jexne
CTpaHe, OBaj CTaB je HenoTpebdaH y cMuciy aa ce Ha hardship curtyanmjy Moxxe mo3BaTu camo
aKo je 3a/I0BOJEH PUTOPO3HH TECT CaJIpiKaH y CT. 2. Kay3yJse, u To Ou 6uo cirydaj 6e3 o03upa
na i cr. 1. mocroju wim He. C pyre cTpaHe, CMaTpajio ce Ja € U3PUYUTHM H3paKaBambEeM
Hauesna pacta sunt servanda tpubyHanrMa jacHO ykasyje Ja ce CT. 2. MOYKe IMPUMEHUTH CaMO
aKo Cy HeTOBH YCJIOBU CTPUKTHO HMCIyHeHHU, Oyayhu na mpejicraBiba M3y3eTak O PEIOBHOT
3axTeBa 3a HCIymeme obasese.” C Tum Ha yMy, y cT. 1. KOpHCTH ce (pasa ,,TepeTHHje HEro
HITO C€ MOTJIO Pa3yMHO OYEKHBATH y BpeMe 3aKJbyuera yroBopa“ (y KoM ciiyuajy ce obaBese
MOpajy U3BPUIUTH), JIOK j€ y CT. 2. YHOTpeOJbeH 3aXTeBHHUjU U3pa3 ,,lIPEKOMEPHO TEPETHO™
(kazma ce MoKe 0J00pUTH ,,0Nakiname™). Jlakie, mpar 3a npumeny hardship kiaysyse je Buim
o]l camor noBehama TPOIIKOBA HCITYHEHha, OTHOCHO CMambEeha BPEAHOCTH IPOTHBIIPECTAITH]E.
N3abpana kBanudukigja je ucta kao y Hademuma eBporickor yropopHor mpasa (excessively
onerous). ITopen Tora, Mopa ce paauT o aoraljajy Koju je BaH pasyMHE KOHTpOJe morolhexe
CTpaHe, 3a KOjU C€ HHUje MOIJI0O pa3yMHO OYEKHMBATH Ja OyJae y3eT y 003up y Bpeme
3aKJbydeHha YroBOpa, W Jla CTpaHa HHUje Morjia pasyMHo m30ehu wim caBiamatu gorahaj wim
ETOBE MOCIIS/IULIE.

ICC Hardship Clause 2003, xao uu ICC Force Majeure Clause 2003, uwuje
OrpaHMu€Ha Ha CUTYyalllje y KojuMa cy jforahaju Koju YMHE UCIYHEHE IPETePaH0 TEPETHUM
HACTYIHJIM TIOCINIE 3aKJbyderma yroopa. Ctora OW cTpaHa MOTJa Ja ce T030BE Ha KIIay3yiy
KaJa jeJHOCTaBHO HHUje 3Haja, HUTH je Mopaja 3HaTWh 3a IocTojame Jorahaja y Bpeme
3aKibyderba yroBopa.”>® MeljyTHM, YKOIMKO CTpaHe »ele ga ce Kiay3yna NpHMemyje
UCKJbYYMBO Ha Jorahaje Hacrajle HAaKOH 3aK/bydea YroBopa, OHE TO MOTY YrOBOPHTH
nocedbHoMm ozapendom, oyayhu ga y ICC Hardship Clause 2003 He mocToju HHIITa YUME Ce

7
OrpaHHYABA BIXOBA CIO00A Y TOM CMHCIY.

954 Bun. ICC Hardship Clause 2003, cT. 1.

%5 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Hanomena 1) y3
ICC Hardship Clause 2003, ctp. 16.

%% |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haromena 1) y3
ICC Hardship Clause 2003, ctp. 17.

%7|CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haromena ) y3
ICC Hardship Clause 2003, ctp. 17.
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[ITo ce Tuue mpaBHUX mocienuia, hardship curyanuja pasynrupa ayxsomihy o0e
CTpaHe ,Ja CeIHy 3a CTO Kako O, y pa3yMHOM pOKy OJ I[O3HMBama Ha Kiay3yny,
nperoBapasie 0 alITepHATHBHUM YTOBOPHHM YCJIOBHMA KOj€ pa3yMHO J103BOJbABA]y TOCIICIHIIC
zlora‘ljaja.958 Hpactuuno oacrymname ox UNIDROIT Hauema, Havena eBporckor yroBopHor
npaBa u Hampra 3ajemHudkor okBupa 3a ymyhuBame cactoju ce y tome mrto je y ICC
Hardship Clause 2003 npeasubero camo na, y ciydajy Oe3ycCHeNIHUX MPEroBopa, ,,CTpaHa
KOja ce Mo3MBa Ha OBY Kjay3yJy MMa IpaBO Ha packuj yrosopa“ (the party invoking this

Clause is entitled to termination of the contract).™ Opo npaswio umnu ce ,Hecpelinnm

98 Bun. ICC Hardship Clause 2003, cT. 2.

%9 Bua. ICC Hardship Clause 2003, cr. 3. Ocum Mozamurera npeasubenor y ICC Hardship Clause 2003,
HauesHo, Moryha cy jom 1Ba cucrema y IMoIJiefy pellieha y cllydajy Heycrexa y nperoBopuma. [Ipema
IIPBOM, KJay3yloM ce mnpenBuha opnamheme cTpaHe NOroljeHe NIPOMEHEHHM OKOJHOCTHMA (WM
opnamheme 00ejy cTpaHa) Ja MOKpEHY MOCTYMak 3a pemraBame cropa. (Bua. mop. Model Contracts for
Small Firms — Legal Guidance for Doing International Business, International Trade Centre, Geneva, 2010)
Hajuenthe je peu o apOutpakHOM TpuOyHaIy KOju je onpeleH apOWUTpakKHOM KIIay3yJIOM Caap>KaHOM Yy
HCTOM YTOBODY, @JIM C€ MOXE PAAUTH M O MOCEOHOM METOMY pelllaBama CIIOpOBa MPeABHEHOM 3a CIy4aj
MIPOMEH-CHIUX OKOJHOCTH, Y OKBHPY OIIIITE OJAPeAde O pelaBamy CIOpoBa. Y CBAKOM CIy4ajy, PELIaBambe
cropa oJi ctpaue ,,Tpehier nmuna“ Tpeba aa Oyme JOCTYIMHO HAKOH KPaTKOT BPEMEHCKOT MEPHOIa Y KOME CY
CTpaHe ,Jiayle CcBe OJ cebe” na caMOCTaJHO IperoBapajy (HOp. cBaka CTpaHa ce MOXe OOpaTuTH
apOUTpaKHOM TPUOYHATY aKO CIIOpa3yM HHje MOCTUTHYT Y poky ox 30 maHa on nana ynyhuBama 3aXxTeBa
3a mperoBope). IloceOHO je 3HAuYajHO, KaKO Ca CTAHOBHINTA MAaTCPHjaHOT, TaAKO M Ca CTAHOBHIITA
MPOLIECHOT IIpaBa, M3PUYUTO NpEIBUICTH OBIallhielke apOuTapa Ja WU3MEHE WM PAaCKUHY YIOBOp Y
apOUTPaXKHO] KIAy3yJIHM, OJHOCHO KJay3yJdd O MPOMCHCHUM OKOJHOCTHMa KojoM ce ymyhyje Ha
apOuTpakHy Kiay3yily. Y CympOTHOM, apOMTpakHa OAJIyKa KOjOM j€ YrOBOp H3MEHEH Of CTpaHe apOuTapa
KOJH 3a TO HUCY UMaJli OBJaIiheme, MoXke OUTH M3JI0KEeHa PH3UKY Ja Oyze MoHHWIITeHa npeMa lex arbitri, a
MIpU3HAKkE U U3BPIICHC TaKBE OUTyKe MOKe OUTH 010ujeHo mpema bbyjopirkoj korBeHuju. (Bua. Bumie o
tome Jenena [lepoBuh, Packna 1 u3mMeHa yroBopa kao IpaBHe MOCIIEHIE TPOMEHEHUX OKOIHOCTH, [Ipaso
u npugpeoa, 6p. 4-6/2012, ctp. 640. u name) [Ipema gpyrom cucteMy, y ciiydajy Heycnexa y mperoBopuma,
YroBOpYy ce Mpy’ka jolll je[iHa ,[IaHca™, oJJlarambeM HCIyhema 3a oapehjeHr BpeMeHcKu nepuoa. Jyxuny
poKa, mo mpaBuily, onapeljyjy cTpaHe yroBOpHHMIE, NPH YeMy WK yTBPlYjy KOHKPETHH MEpPHOJ BpeMeHa
(amp. 30 mana, Ba Mecera U CII.) WU C€ OTpeesbyjy 3a CTaHJap] pasyMHOT poKa. YKOIUKO MPOMEHCHE
OKOJIHOCTH Tpajy M MO MPOTEKY YrOBOPEHOI' POKa, YrOBOp C€ MOXKe PacKMHYTH. Moxe ce NpeABUAeTH Aa
[IPaBO Ha PAaCKUJ yroBOpa MMa caMo CTpaHa noroleHa npoMemeHUM OKOJTHOCTUMA WIIM caMo JIpyra CTpaHa,
a Moryhe je Ja mpaBo Ha packuja umajy obe yrosopue crpane. (Buna. Jenena Ileposuh, Packua u u3meHa
YroBopa Kao IpaBHe MOCIIEAUIe TPOMEmBEHUX OKOIHOCTH, [Ipaso u npuspeda, 6p. 4-6/2012, ctp. 643)

IMpema ICC 1985 Hardship oapen6ama, ako ce y poky oa 90 maHa oJ1 MOJHOIIEHA 3aXTEBA 32 U3MEHY yroBOpa
CTpaHe He cropaszyMejy, Kiay3yja ce MOXXe HACTaBHTH jEIHOM O]l YeTHUpH mnpeaioxeHe moryhuocru: 1.
YrOBOP OCTaj€ y BAXKHOCTH OHAKaB KaKaB je MPBOOMTHO OHO 3aKJby4eH; 2. CBaKa CTpaHa Ce MOXKE 00paTUTH
Crannom xomutety MelhyHapoaHe TproBUHCKE KOMOpE 3a peryiucame YrOBOPHUX OjiHOca, Tpaxkehu naa
oBaj umenyje tpehe nuie (niu Behe ox Tpu wiaHa) y Ckiany ca oxpendama IlpaBunnuka Melynapoane
TPrOBHHCKE KOMoOpe o ypehuBamy yroBopHux omHoca. Tpehe mune he yroBopHuM crpaHama JaTé cBoje
MHUIJBEEE O TOME Jia JIA Cy HCIYHEHU YCIOBU TpelBUl)eHH 3a M3MEHY yroBopa [kada dozahaju xoje
V2080pHEe CMpaHe HUCY Moele npedgudemu OUMHO HAPYWAsAjy paeHomedicy yeogopa, cmeapajyhu
npemeparo medicax mepem 3a jeOHo2 Y2080PHUKA Y No2Nedy U36pulerba mwe2oge y208opHe obasesze]. AKo
jecy, oHO hie mpemopy4duTH a ce YyroBOp MPaBHYHO M3MEHHU KaKo OW ce CIpedmio Jja OMIIo Koja yTOBOpHA
CTpaHa MPETPIU MpeTepany mTeTy. MUllJbemhe U Mpernopyka Tpeher jauna HACYy 00aBe3HH 32 YTOBOPHHKE.
VYroBopuuny he caBecHO Pa3sMOTPUTH MHUIUBEEHE M Ipenopyke Tpeher nmma y ckiaxy ca HOMEHYTHM
npaBUiiiMa O ypeljuBamy YrOBOPHHX OJHOCA. AKO YrOBOpHE CTpaHe HE YCIejy TOM IpPUIMKOM Ja ce
cropazyMejy 0 U3MEHHU yroBopa, yroBop hie octaTi y BaXXHOCTH OHaKaB KakaB je OMo MPBOOUTHO 3aKJbyUeH;
3. cBaka CTpaHa MOXXE€ HM3HETH OBO NHUTamE IMpel apOUTpaxky ako je apOuTpaka OwWia yroBOpeHa, WIH
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u300poM* TOIITO ce HUME HE MpyXka MpaBU IMOJCTHIA] cTpaHama (WIu OapeM OHOj Yy
HEIOBOJHOM IIOJIOXKAjy) JAa YiIoxke Hajoosbe Hamope kako 6u ce ycarmacuie.” Packun
yropopa tpeba ga Oyne mocieame cpeactBo (mpaBHo cpeactBo Ultima ratio) m majropu
CIIeHapHo, AOCTYNaH CaMoO OHJa Kaj Cy cBe MOTyhHOCTH 3a OuyBame€ yroBopa HCIPIUJbEHE,
OCHM aKO CTPaHC HEMajy HHTEepeC Ja yroBop ONCTaHe HH ca u3MemennuM yeiosuma. ! vV ICC
Hardship Clause 2003 nuje nat oaroBop Ha OpojHa MHUTama KOja PACKHUJ YTOBOPA y MPaKCH
Moxe mokpeHyTH. [Ipe cBera, ma iam je ped 0 CyACKOM HIIM BaHCYJCKOM packuay? AKo ce
TyMademheM 3aKJbydH Ja Cy Ce CTpaHe ONpeIeNiie 3a BAHCYICKH PAacKH YroBopa, >’ najba
NHUTamka Ce OJJHOCE Ha OILICHY MCITYEHCHOCTH YCIIOBA 33 PAcKH, peaju3alujy, Kao U MpaBHE
noceme packnaa. >

VY ICC Hardship Clause 2003 uwuje npensuljeHo obpahame cymy (apOuTpaxku) ako
CTpaHe TOKOM IIpEroBopa HE NOCTHrHY crmopasyM. Cmarpano ce Ja Kiay3yjaoM Tpeda
OXpaOpHTH CTpaHEe Jia pajJie Ha CONCTBEHUM pEIICHHMa, YMECTO Jia CC U3PUUYUTO CTHUITYIIUILE
MoryhiHocT orpanmdeHor ynyhuBama npeamera Tpudynary.” Onermero je 1a 61 mocrojame
nocebHe ojpende o pemaBamy crmopoa y hardship ciyuajeBuma, koja Ou mocrojana y3

OonmTy oz[pezl6y 0 pflllaBaky CIIOpPOB4, MOIJIO H3a3BATU Hen0Tpe6Hy U HCIIOXCJbHY

koudysujy.*®

MOJIHETH TYKOY HAIUIC)KHOM Cydy aKO HHIINTA JPYro HUje pelieHo; 4. cBaka CTpaHa MOXKe ce 00paTuTu
Cranaom xomutety MeljyHapoHe TProBUHCKE KOMOpE 3a peryimcame YrOBOPHHUX OjHOca, Tpaxehu ja
oBaj umenyje tpehe nure (nm Behe ox Tpu uigana) y ckiamy ca oapendama [IpaBuinnuka Meljynaposne
TProBHHCKE KoMoOpe 0 ypehuBamy yropopuux oaHoca. Tpehe nuie he y uMe yroBOpHHX CTpaHa OTydUTH
Ja U Cy HCIYHEHH YCIOBU mpeaBul)eHHM 3a U3MEHY yroBopa. Ako jecy, oHO he M3MEHHUTH YroBop Ha
MIPaBUYHOj OCHOBU KaKo OM Ce CIPeYrsIo jJa OWUiIo Koja O] YrOBOPHUX CTpaHa MPETPIH IMpPEeTepaHy MITETY.
Onnyka tpeher nuia obaBe3yje yroBOPHHUKE M CMaTpa ¢€ CaCTaBHHM JICJIOM yroBOpa.

%0 Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of Law
and Economics, Volume 25, Issue 3 (September 2005), ctp. 425.

%1 Catherine Kessedjian, Competing Approaches to Force Majeure and Hardship, International Review of Law
and Economics, Volume 25, Issue 3 (September 2005), ctp. 425.

%2 ym. . Thus, where paragraph 3 does not work, either because the performing party fails to offer alternative
terms or because the non-performing party fails unreasonably to accept them, then the likelihood is that a
claim will be made, either for termination brought by the party invoking the Clause or for breach of contract
brought by the other party. That claim would go to arbitration or litigation under the general dispute
resolution terms in the contract, for example by reference to any of the dispute resolution services provided
by ICC.“ (HMcrakao J. B.) ICC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC
Publication No. 650, Hartomena e) y3 ICC Hardship Clause 2003, ctp. 17.

%3 Bun. Jenena Ieposuh, Packuy 1 H3MeHa yroBopa Kao MpaBHE MOCIEIHIE IPOMEHECHIX OKOTHOCTH, IIpaso u
npuspeda, 6p. 4-6/2012, ctp. 643.

%4 1CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haromena ¢) y3
ICC Hardship Clause 2003, ctp. 17.

%5 |CC Force Majeure Clause 2003 and ICC Hardship Clause 2003, ICC Publication No. 650, Haromena e) y3
ICC Hardship Clause 2003, ctp. 17.
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3AK/bYYAK

CBpxa yroBopa W YroBOPHOT TIpaBa je na o0e30ene CTaOMIHOCT y CyodaBamy ca
IPOMEHJbUBUM OKOJIHOCTUMA. AJIM TpaBHU TMOpPEAaK MOpa OCTaBUTH U MPOCTOP 3a
pasMarpame KacHHjer pas3Boja jgorahaja, kako OM ce OCHUTYpaJi0o CMHUCIEHO TIOIITOBAKE
yroBopa W yTBphHBame HEroBUx rpanuia. Maeja mpaBHYHOCTH OWia je mpBa KOjOM j€ oI
anTHdka (uno3oduja ompaBgaBayia MpecTaHaK MpaBHE 00aBe3e y CIydajy MPOMEHESHHX
OKOJIHOCTH, Ja OM KacHHje, Ka0 OCHOB KAHOHCKOT y4Yema O NpaBUYHOj IeHW (justum
praetium), omoryhuia HacTaHaK MOCTIIIOCATOPCKE JTOKTPHHE O Kiaay3ynu rebus sic stantibus.
Adupmucana ce Mucao na OM OWJIO HEMPaBUYHO NMPUHYAUTH JY)KHHKA JIa WU3BPIIA CBOjY
o0aBe3y Kaja je 3a mera OHa IMOcCTaja MPEKOMEPHO TEepPEeTHA WIIM je YTOBOp M3TyOHO CBakd
cMHCcao 300T MPOMEHE OKOJTHOCTH Koja je Omiia BaH WmeroBe KoHTpose. Tana oHaj, HUKaIa Ha
ommrenpuxBaheH HauWH eUHUCAH, alli U3Y3E€THO BakaH, MpaBHU ocehaj Moxe Hanaratu 1a
Ce MPYXKH TpaBHA 3alITUTA CTPAHU YTOBOPHHUIIM HA YHUjy CY C€ MITETY OKOJHOCTH IIPOMEHUIIE,
Tj. JAa ce caApKMHAa YroBOpa NPWJIArOAM HOBOHACTAIUM NpPWIMKaMa WIH J1a C€ YrOBOP
packune. /lanac roTOBO HMKO BHIIE HE CIIOPH J1a c€ y OMTH pacKuIama WId U3MEHE YyroBopa
300T MPOMEHEHUX OKOTHOCTH Hala3u Ujeja MpaBUYHOCTU. MehyTuM, mocTaBiba ce MUTAHkE
Jla JI1 je OHa JJOBOJHHO CHAaXKHA U TOY3/1aHa Aa OyJe caMOCTalHM MPaBHU OCHOB 3a ,,MeIllame
Cylla y OHE yroBOpPHE OJHOCE y KOjuMa je MPBOOWTHA, CIOOOTHO YrOBOpEHa PaBHOTEXA
y3ajaMHUX JlaBamba OUTHO HapyiieHa. He HukakBa o0jexkTuBHa, Beh cyOjeKTHBHA paBHOTEXA,
jep Ha moJpy4jy cno0o/ie yroBapama TEeIKo O OMIIO 3aMHUCITUTH Apyraduje. ¥ OKOJHOCTUMA
KOje TIOCTOje Y BpeMe 3akJbydela yroBopa, 3a CBaKy CTpaHy je HeHa 4YHHHI0a BpeIHa
MPOTUBYMHKIOE KOjy ouekyje. Mnmak, y OCHOBH Te Cy0jeKTHBHE MPOIICHE YTOBOPHHUKA Hala3u
ce Heka OO0jeKTHBHA paBHOTEka (TpXKHUIITE), MOAM(GUKOBAHA MHUXOBHUM MOTpedamMa U
WHTEpecuMa.

Y o6macty yroBOpHOT TpaBa, MPBU U OCHOBHU 33/1aTaK MPaBUYHOCTH je Ja 00e30emu
OCTBapemE BOJbE CTpaHa YrOBOpPHUIIA. AT, yOOUYajeHo je Jja ce TT030BEeMO Ha MpaBiy U Kaja
Ce 0J1 HEKOTa 3aXTeBa HEIITO IITO je 3a Hhera MPEeTepaHo CTPOTO U HEOYSKUBAHO. AKO HACTYIH
norahaj koju je 6MO MOTITYHO BaH CTPAHAYKUX MPOMHUIILJbAKA U aKO €€ 300T Hera APacTUIHO

MCH:a MPUPOJa YTOBOPHOI pU3HKaA, TOCTABJba CC IMUTABLC HOCTOjI/I JIX CTBAPHO CArJIaCHOCT. I[a
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JM je HeoueKknBaHU foralhaj oOyxBaheH yroBopoMm U Jia JiM je HaMepa CTpaHa Oujia Ja ce U y
yCIOBMMa TPOMEH-CHUX OKOJHOCTH 3axTeBa wucnymeme? Clausula rebus sic stantibus
OpBOOMTHO je cxBaTaHa Kao NpehyTHO ycClIOBJ/baBalk€ IMPABHOI J€jCTBA IOCTUTHYTE
CarjJacHOCTH OJpP>KamkeéM M HEMPOMEHJbUBOIINY OKOJHOCTH KOje Cy IOCTojalie y Bpeme
3aKJbyuema yromopa. Jlamac ce TexwumiTe mpoOnema mpedamyje Ha OOjeKTUBHU TEpEH.
AKkIleHaT ce BHINEC HE CTaBJba Ha ped ,,cnopasym™ (clausula), Beh Ha pesepBy ,,1a cTBapu
ocTaHy TakBe KakBe ¢y (rebus sic stantibus).

Wneju mpaBUYHOCTH ce MpUTroBapa Ja je HeoapelheHa, HejacHa, J1a Mpyka MOTyhHOCT
3a apOUTpapHO TyMadewe U MpUMEHY IpaBa. VICKIbYyUHBH 3aXTEBH MPABUYHOCTA MOTY UMaTH
3a MOCIENUIly YrpoXKaBame Hadeja IMpaBHE CHUTYPHOCTH. VICKycTBO je MoOKaszaio U Ja
MpeBeliiKa 71032 MPaBUYHOCTU JlaTa OHMMA KOjU TMPUMEHY]y MPaBO MOXKE TOBECTH U JI0
HENPaBUUHUJUX peIlleha HEero Kajaa ce MpaBO CTPUKTHO Hpumemyje. Mmak, u mopen cme
PENAaTUBHOCTH, YCIOBJBEHOCTH M TPOMEHJBUBOCTH CBOje CaJp)KuMHE, yrnorpeda mojMoBa
npaBJe U NPAaBUYHOCTH j€ HY)KHA, Kako OM ce OTKJIOHWJIE HeraTUBHE CcTpaHe (GopMmanu3ma u
JIeJIOBamke MpaBHUKA ,,IOAUIII0 HAa BUIIKM HUBO. IIpaBMYHOCT ofroeapa He camo IyOOKO]
JyXOBHOj OoTpedu, Beh mpeacTaBba U MPAKTUYHY HEOMXOAHOCT. YBOhemeM MpaBUYHOCTH Y
HETOCpeaH MPaBHM JKUBOT, allCTPaKTHA MPaBHA HOpMa IOCTaje CYNTHIHHM]a W aJeKBAaTHH]ja
YUTAaBOM OOTaTCTBY pA3HOJUKOCTH UYHIHEHUYHUX CHTyallMja Koje Cce HhOME MOopajy
oOyxBarutu. [IpuberaBamemM MpaBUYHOCTH BOJIU CE payyHa U O JIjCTBY BpEMEHa Ha 3aKOHCKE
TEKCTOBE, Tj. O €BOJIYLIMjU JKUBOTHUX OJHOCA KOja HENPEKHUTHO JIOHOCH HOBE YHILEHHIIE U
HOBA CXBaTamwa JPYIITBEHUX BpeaHocTH. [Iutame je, mel)ytum, y K0joj Mmepu Tpeda oCTaBUTH
CyJloBUMa CJI000Y J1a O/UTy4y]y pyKoBoaehu ce paszno3uma npaBudHOoCTH. OHO C€ TEOPUjCKHU
1OCTaBJba, Ipe CBera, Kao OJHOC u3Mel)y MNpaBUYHOCTH U TMpaBHE CUTYPHOCTU U
yCIIOCTaBJbake U3Mel)y BUX ONTUMalIHE paBHOTEXKE. 3aXTEB MpaBHE CUTYPHOCTH Hallaxe Ja
ce KpUTEpPHUjyM MPAaBUYHOCTHU ,,lIPOIYCTH KPO3 CUTHHUjE MpaBHE Kamuiape', YuMe OH I0CTaje
Mame nudy3aH u HemsBecTaH. Tako ce y J00poj MepH HCKJbYdyje MPOM3BOJBHOCT Cyla U
yTuue Ha GopMHUpame CUTYpHHU]€ MOAJIoTe 3a OAyunuBame. Kputepujym npaBUuHOCTH HE CMe
,OCTaTu cam*, ,,0e3 KOHKpeTHH]je MpaBHe oneche. [IpaBuuyHOCT Hajupe Tpeba moBe3aTu ca
ONIITUM MHIUBEHEM M TUME HECYMIbMBO yKa3aTH Ja je y MpaBy NMPHUXBAaT/BHUBO CAMO OHO
CXBaTame NMPaBUYHOCTH KOj€ je y ApYyWTBY omnmrenpuxBaheno wiu 6ap npeosnalyjyhe. Ha
Taj HAUYMH OTKJIaka ce CyOjJeKTUBHOCT MHAMBHIYAJTHOT pa3yMeBama MPaBUYHOCTH JIUIA KOje
npuMemyje npaso. [loTpe6GHo je AaTu U JoJaTHA YIYTCTBAa Ka0 OpUjEHTALU]y Yy KOM IPaBILy
Tpeba ma ce kpehe cyacka mpakca, kojuma ce oOe3z0eljyje Bullle TpaBHE H3BECHOCTH H
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CUTYpHOCTH y mpaBHOM mpomeTy. C apyre crpaHe, TpeOa BOAWUTH payyHa Ja CMEpPHHIIEC HE
npel)y rpaHuily, MOIITO aKTHUBHOCT CyJa HHUje, U HE MOXe OWUTH, ,,MeXaHHUYKa™ MpPUMEHa
npaBa. OHa MOpa JIMYUTU HA ,,HEYMOPHY Bary Koja OajaHcHpa cBe OKOJIHOCTHU U UHTepece y
urpu‘.

Teopuja 0 yTHIajy NMPOMEHEHUX OKOJIHOCTH IOJIa3W O] TOra Jia MpaBHA Hayela |
npaBUiIa Koja M3 BUX MPOUCTHYY HHCY caMu ceOu cBpxa, Beh ce Mopajy NpuiIaroauTu
OPUPOIM M 0cOOEHOCTUMA JPYIITBEHUX OAHOCA Koje ypehyjy. IlITo nasbe 3Haum na ce mUMa
MOpajy Ha oaroBapajyhu HauWH OApa)kKaBaTH W NPOMEHE KOje HACTajy Yy THM OJHOCHMA,
HapOYUTO aKo Cy OHE OMTHE M HEOYEKMBAHE, TAaKO Ja JOBOJAE 10 3HATHOr mopemehaja
yroBopHe paBHOTexe. Teopujcka objammema moTpede packuaa Wik U3MEHE yroBopa 300r
IPOMEHEHUX OKOJIHOCTH Cy OpojHa, ajlu He YBEeK U OUTHO paznuuuta. Yecto Mehy mrMa nma
MHOI'O CIIMYHOCTH, a IIOHEKAaJ] Ce caMo JIPYI'MM peunMa u3paxapa ucra Mucao. Mnak, Heke ol
OBHX TEOpHja MMajy MOTIYHO DPa3JIMYMTE IMPHUCTyNe U oOpasioxema. Texehw ma mpakcu
OCHTYpajy OCIJIOHAIl, OBE TEOpHje TMOKYIIABajy Ja OMpaBlame 3a CYJICKY HHTEPBEHIHU]Y VY
YTOBOPHE OJIHOCE 3aCHY]jy Ha OIIITUM IIPAaBHUM HaueJMMa U MO3UTHUBHOIPABHUM IIPONUCHMA
olHOCHEe 3emibe. Kako ce Ta mpaBa pasiuKyjy, IOCTaBJbEHE Cy U Pa3IUYUTE TEOPHjCKe
ocHoge. [lojenuHe o1 BUX MPOMEHEHE OKOTHOCTH TPETHPAjy Kao 1moce0aH MpaBHU HHCTUTYT,
JOK MX npyre moasone mox Beh mocrojehe (Hmp. BHIIA cuila, €KBHBAJCHTHOCT y3ajaMHHUX
JlaBama, CABECHOCT U MOIMITEHE, 30yNoTpeda npasa), mpouupyjyhu \BUXOB 10jaM U IPaBHO
JI€jCTBO.

[IpomemeHe OKOJIHOCTH BPEMEHOM Cy C€ ,MCKpHUCTalucaie” W U3JIBOJUJIC U3
»aMop¢Hor cBera npasuyHocTh®. Kaga npaBo npusHa notpedy 3a yOnakaBambeM CTPOrOCTH
Havena pacta sunt servanda, cyouaBa ce ca BeoMma CJIOXKEHHM MpoOJieMOM, Kako mpoHahu
(YHKLIMOHAIHO pellekhe KOojuM he ce NOMUPHUTH CTaOMIIHOCT YrOBOPHHMX OJIHOCA ca
JIOBOJBHUM cTeneHoM (iekcuOmnHoctu. Mako upaean mnpaBHE CUTYPHOCTH MPEICTaBIbajy
jacHe W Tpenu3HEe TpaBHE HOpPME, KOHIENIMja WHCTHTYTAa IPOMEHEHUX OKOJHOCTH
UCKJbYUYj€ CBAaKM KPYTH CIUTET U 3aXTeBa TUIIKY MpaBHY (GopMyiy KojoM ce oMmoryhasa cymy
Jla JI0Hece LEIMCXOMHY OAJIYKY, M TUM IIyTeM cauyBa ayTOpPUTET (popMaiHOr NpaBWwia U
IPYKU 33JJ0BOJbEH-E MPAKTHUHUM MOTpedaMa 1 3aXTeBUMa MPaBUYHOCTH. TexmoM aa ce ,,1o
CBaKy IIeHY yJiora cy/ia CBeJie Ha ayTOMaTCKO IMOCTYIamke PYIIN Ce TeOPHjCKO-HUjaHCHpaHa
MHCa0 M TyOM ce W3 BUJa HJAeja KOja Cce Haja3u y OCHOBHM OBOI' IMPABHOI HHCTHUTYTA.
[Tpobnemu koju ce jaBibajy y IMpakcH MOCIeNUIa Cy YMIEHHUIE Ja jé Y CYIITUHU OBOT
IPaBHOT MHCTUTYTa 3aXTEB Ja C€ NMOMHUpPE U JOBEAY y CKJaJ OCHOBHA Hayella yrOBOPHOT
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npaBa. YHu(uUKangja npaBa Ha MelyHapoJIHOM HHBOY caMmoO II0jayaBa OBE TeIIKOhe.
[TpunukoM JOHOIIEHa HAIMOHATIHOT MPOMKCa, 3aKOHOAABAIl UMa Mpe]] cOOOM jeJjaH MpaBHU
CHCTeM ¥ NPWIMYHO MOY3JIaHO MOKE MpeABHIECTH Kako he meroB Tekct Outu cxBaheH of
CTpaHEe Cy/0Ba, MOCEOHO aKo Cy ymoTpeOJsbeHe peur Koje cy Beh cTexiie MaTHHY MpaBHOT
3Hayewma. Melynaponnu u3Bop, ¢ Ipyre cTpaHe, HEeMa TaKBYy NO3aJUHY WM KOHTEKCT, 300T
Yera MOoCTOjH OMAaCHOCT J1a he enacTHuHu u3pa3u OUTH TyMadeHH Ha pa3IMyuTe HaunHe.
Haueno pacta sunt servanda jecre u mopa Outi U y OyayNHOCTH OCHOBHO HAyello
yroBopHor npasa. CaBpeMeHy OCHOBY IIPaBHOT' HaJoOra Jia ce oJpeade yroBopa MpHUMEHY]Y
OHAKO Kako TIJiace, JAa Cy CTpaHe QyXKHe Ja M3BplIe cCBoje o0aBe3e M Ja Cy OATOBOPHE 3a
IbUXOBO HCITYHEHE, YNHE MOPAIHU 3aXTEB MOLITOBAka JaTe peuH, HCTOpUjCKa 1modea BoJbe
Hal (GOPMOM M HEONXOJHOCT TIpaBHE TEXHHMKE [a I[IOHAIIake YroBOPDHUKA Oyne
NpEeBUJBUBO, OTHOCHO J1a JIETHTUMHO OYEKHUBAIbC jeJJHE CTPaHEe Ja Ipyra MOCTyIa y CKIaxy
ca yroBopom He Oyzne ocyjeheHo. YroBopHe cTpaHe HHCY oBiamheHe Ja OMIOKE WIH
NPEKHHY W3BpIICHE CBOjUX 00aBe3a CBAKHM IMyT KaJa ce OKOJHOCTU mpomeHe. Kako Ou ce
U30€rI0 MOJpUBAaE TEMeJba TPXKUIIHE MPUBPEJIE, TO3UBAKE HA MIPOMEHY OKOJIHOCTH Tpeba
JI03BOJIUTH caMO H3y3eTHO. Mako, ¢ 003upoM Ha IMJb NpaBHE CUTYPHOCTH, MPUIMKOM
onpehuBama yTrIiaja IpOMEHE OKOJTHOCTH Ha HCIYHEHE YTOBOPa, TNIABHU KPUTEPHjyM Tpebda
na Oyzne mTo je Moryhe OOjeKTHBHHjH, HMICATHO M3PAXKEH Y MPOIEHTHMA WIH JAPYTHM
OpojkaMa, BeoMma je TeIIKOo, TOTOBO HeMoryhe, a YMHU c€ M HEmoTpeOHO, yCTaHOBJHABATH
YHHBEp3aJlaH U MaTeMaTU4KH Mpelu3aH Mpar IpoMeHEe YrOBOPHE paBHOTEXE. YMECTO Tora
Tpeba KopucTuTH TpaBHe craHmapae. Cymy Tpeba JaTH OCHOBHE MOKas3aTesbe y UHjHM
OKBHpUMa he OWUTH JyXaH Ja MPOILIEHH KOJU CMHCA0 Tpeba MpU3HATH W3BECHO] OAPEIOH Y
BpeMe OTyulBamba, KOje MOXe OUTH MPUIMYHO YIaJbeHO O] JOHOIIeHma 3akoHa. O HaunHa
Ha KOjU je OBa INpeTIOoCTaBKa ojpeleHa y BENUMKO] MEpU 3aBHCH OIcer Moryhe mpumeHe
MHCTUTYTa NMPOMEHEHUX OKOJHOCTH, Ka0 U CBpXa KOja ce HHME JKeIU OCTBApUTH, 300T yera
OHa MpeJCTaB/ba KJby4aH JIe0 mherose aepuuunmje. O0jeKTUBHUM MPUCTYIIOM JTONIPUHOCH Ce
JOCJIeTHI]O] TPUMEHH Hadena pacta sunt servanda um cmamemy NpaBHE HECHTYPHOCTH.
3axTeB 3a M3MEHY WJIM pacKkuj yroBopa Tpeda YCBOJUTH caMO KaJa HUCIYHECHE NOCTaHe
npexomepro mepemno (excessively onerous), omHOCHO Kana je yeo8opHa pagHomedica OUmMHO
napyuena (fundamental alteration of the equilibrium of the contract). Ucnymeme moxke
MOCTaTU TEPETHHJe, OJHOCHO YroBOpHA paBHOTEXa MOXE€ OWTH HapylleHa, Owio 300r
noBehama TPOLIKOBA HCHYHEHA 3a jJeIHY CTpaHy, OWio 300r CMamema BpPEIHOCTH
NpOTHUBIIpECTalje, YKJbyuyjyhu ciydajeBe y KOjUMa HCIYHEHE HeMa BHIIE HHUKaBY
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BPEIHOCT 3a npumaora. CMamemhe BPEIHOCTH UCIYHhEekha Mopa OMTH 00jeKTUBHO MEPJbUBO,
HUj€ PEJIEeBaHTHO IITO j€ caMO MOBEpPHIIAI] TPOMEHHO MHUIIJBEH-E Y MOTJIey BPEAHOCTH OHOTa
mro npuma. Jla JM je mpoMeHa OKOJHOCTH HMMaya IPOIHUCaHe IMociequne, (pakTHuko je
NHUTamke KOje CE pellaBa y CBAKOM KOHKPETHOM CIIyd4ajy OpHKJBMBUM HCHHTHBAEHEM
YUIbEHUYHOT CTamba U OLICHOM PEJICBAHTHUX OKOJIHOCTH.

[IpenocTaBkOM 3a MPUMEHY MPaBUJIa O IPOMEHEHIUM OKOJIHOCTHUMA Tpeba 00yXBaTUTH
Kako CIy4ajeBe OTE)KAHOI HCIymema (y (HU3MYKOM M EKOHOMCKOM CMHCIY), Tako M
ciydajeBe HeMoryhHOCTH oOCTBapema cBpxe yrosopa. CBpxa yroBopa He MOXe ce
U3jeHAYNTH ca OOWYHMM MOTHBOM (TMOOYAOM) KOJUM j€ IEeTepMHUHHCAHA OJJIyKa jeaHe
CTpaHe Jla 3aKJby4d YTOBOD, Tj. Ca UCKJbYYHMBO CYyOjEeKTHMBHUM OUYCKHMBAmMMA M TUIAHOBUMA,
Beh ce Mopa paauTu 0 oHOME 300T Yera je CTpaHa Ipeysena o0aBesy, a IITO je Yy TPEHYTKY
3aKJbydeHa yroBopa M3puuuTO WM npehyrHo Omio mpuxBaheHO WM o1 JApyre cTpaHe Kao
CTBapHa OCHOBA Iociia. J{akie, cBpxa yroBopa je musb 300T Kora je jeJHa CTpaHa 3aKJbyduia
yroBOp, a KOjU je OMO TO3HAT WM HHjE€ MOTrao OCTaTH HEMO3HaT Apyroj crpaHu. Cmmcao
npaBWiia O pacKUIamky WM U3MEHU YroBopa 300T MPOMEHEHUX OKOJIHOCTH HE HCIPIUbYje ce
OJpKaBambeM CKBHBAJCHTHOCTH Y €KOHOMCKOM CMHCITY M3Mel)y unHuI0e u NpOTUBYMHHIOE.
Crora He Tpeba cyxaBaTH J0OMaIllaj MpuMEHe OBOT MPABHOT MHCTUTYTa. Hamportus, Tpeba ra
NPOIIMPHUTH,  JI03BOJbABALEM  [O3WBaka HAa  NPOMEHEHE  OKOJIHOCTH W KOJ
jenHoctpaHoobaBe3yjyhux yroBopa. Y mNpBU IJIaH Tpebda CTaBUTU HUJE]y O MNPABUYHOM
yroBopy, KojoM je oOyxBaheHO W Hayelo jeHaKe BPEJHOCTH y3ajaMHUX JaBama. OBa,
HauW3TIIe], pa3InunuTa TEOPHjCKa 00pa3IokKemha 3a yBakaBambe MPOMEHEHUX OKOJTHOCTH Tpeda
00jJeIMHUTH M YCBOJUTH TIjenumTe kKojuM he Outu oOyxBaheHu eleMeHTH TeopHja
€KBHUBAJIEHTHOCTH, ocyjehema IMiba YroBopa, OTIaJama OCHOBE MOCHA, MPAaBUYHOCTU U
CaBECHOCTH U TOIITEHA.

[TpunukoM ycknahuBama ONIITOCTH U (PIEKCHOMIHOCTH HHCTUTYTa IPOMEHEHUX
OKOJIHOCTH ca IpaBHOM cHUrypHoiihy, HeomxojgHo je, y mTo je Mmoryhe Behoj mepw,
n30eraBaTH, OJHOCHO OTKJAMmAaTH HEIOPEYEHOCTH M HejacHOhe y 3aKOHCKHM pelieHmhHMa.
Hcro Bakm U 3a cacraBibambe hardship kmaysyna. CaspiueHa oapenda, Koja 0aropapa CBUM
OKOJIHOCTHMA, CBAaKaKO J1a HE MOCTOjH, ajli C€ 3aTO HeHUM MaXJbUBUM (POPMYJIUCAHEM MOTY
pemiutH O6apeM Heke Telkohe y mpakcu, J0K he Jpyre HeW30eKHO HACTaBUTH Ja ce
10jaBJbyjy ¢ 003UPOM Ha HEM3BECHOCT TOBE3aHy ca mpeaBuhamem Oynyhaoctu. On dep u

1/136aJ1ch1/IpaHe 0ﬂpez[6e nmahe KOpUCTU U IOBECPpUOLOU U AYXKXKHHUIU, KAKO Yy TOTJICAY
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CTa0MJIHOCTH M PpEJIaTUBHE CHUTYPHOCTH IbUXOBUX OYEKHBaWka, ajll U TeHEpasHo,
CTHMYJIMCAEkEM TPIrOBUHE M €KOHOMCKOT pa3Boja.

[IpomMemeHe OKOTHOCTH MOTY OHMTH IoOcienuiia Kako gorahaja Koju Ccy HaCTYIHIH
1ocJjie 3aK/bydcrha yroBopa (SUpervening events), Tako U OHHMX KOjU Cy IOCTOjaid Y BpeMe
3aKJbyuera yropopa (antecedent events), aau cy cTpaHu KoOja Ce Ha HUX I[MO3UBA MOCTAIH
NMo3HATH KacHUje. bap kana je y muramy Haie npaBo, u yoynayhe Tpeba cliequTH KiacwuaH
KOHIIENT Kiay3yie rebus sic stantibus, mpema kome pgomasze y o003up camMo T3B.
,»IIPEBPaTHUYKE  OKOJHOCTU. AKIeHaT Tpeba na Oyae Ha TPOMEHU MPHIHKA KOje Cy
1I0CTOjajie Y BpeMe 3aKjbydeha YroBOpa, Ha UMICHUIM J1a j€ CTame Y BpeME HCIYyHhEemba
OWTHO Ipyrauuje, a He Ha jorahajy Koju je To mpoy3pokoBao. To Mory OUTH Hajpa3IHUUTH]E
nojaBe, Kao IITO Cy: MPUPOAHU norahaju, ynpaBHe Mepe, MpOMEHa 3aKOHCKOT OKBHDA,
E€KOHOMCKE I0jaBe, pat, rpahaHcku Hemupu UTA. IbUXoBO HaOpajame HUKaJAa HE MOXE Ja
OyJe TMOTIyHO, TOCeOHO Kajla ce MMa y BUAY Ja pa3Boj TEXHUKE, Ka0 W Pa3BOj JIPYIITBA
YOIIIITE, CTBapa HOBE OMACHOCTH M PU3MKE KOjU MOTY Ja rmorojae o0aBe3y wiu ayxuuka. [lpu
ToMe Tpeba MMaTu y BHJy U JIa jeJIHa UCTa OKOJHOCT HE MOpa yBEeK MMaTH ,,0cnobahajyhe®
JI€jCTBO.

Ocum nipupone Tepera, aeuaumnmjoM Tpeda 00yXBaTUTH U APYre YCIOBE KOjU MOPajy
OWTH HCITYEH-CHU J1a OU MMPOMEH-EHE OKOJTHOCTH OwmJie mpaBHO peneBaHTHe. Jlorahaju, oqHOCHO
MoryhHOCT (Wi pa3Mepa) MpOMeHe OKOJIHOCTH, MOPajy OUTH TakBH Jia Y BpEME 3aKJby4CHa
yroBopa HHje OWJI0 pa3yMHO y3eTH HUX y o03up. IIpuiaMkoM oreHe na Ju je OBaj yCJOB
UCIYHeH, TpUMeHHhe ce craHmapl pasyMHOI JIMIa, JHIa KOje HHje HEeOoNpaBIaHO
(mpeTepaHo) HU ONTUMHUCTUYHO HUTH MECUMUCTHYHO, HUTH HEMAapHO 3a COTICTBEHE MHTEpECe.
PasymHocT Tpeba 1ieHUTH mpemMa OHOME IITO OW JMIle Koje Jenyje y JA00poj Bepu y HCTO]
CHTyallMju Kao KoHKperaH ayxHuk (in the shoes of the promisor) cmarpano pasymHuM.
HapouuTo Tpeba y3eTn y 003up mpHUpOIy U CBPXY YroBOpa, OKOJHOCTH Cllydaja U obuuaje u
IPAKCy y OJIHOCHO] TProBaukoj rpaHu WM npodecuju. OOpa3nokeme OBOI 3aXTeBa 3aCHUBA
Ce Ha IPEMUCH JIa j€ CTpaHa Koja je Omiia My)Ha J1a aHTHUITUIIUpa PU3UK MPOMEHE OKOJTHOCTH
Mopajla HacTojaTu JAa M30erHe HEeroB HEraTMBHHU YTHIIA] YroBapameM 3alITUTHE Kilay3yle
WK 0JI0MjarbeM J1a 3aKkJbyuH YroBop. OKOJTHOCTH KOj€ je CTpaHa y BpeMe 3aKJbydeHa yroBopa
Ouna Iy)XHa J1a y3Me y 003up ojpasmiie Cy C€ WM Cy Ce MOTJE OApa3uTH Ha CaJpPKUHY
yroBopa. Panuno 6u ce, nakie, o IpoOIycTy y COTICTBEHO] chepH Ha KOjU CE CTpaHa HE MOXKE
M03BaTH, IIPeMa OMILITEM IPAaBHOM Hayely Jla € HUKO HE MOXKE MO3MBATH Ha CBO]j MPOILYCT Y
BiIacTUTy KkopucT. Kama je y mnuTamy CHOJbHOTPrOBMHCKO TIIOCIOBame, Mopa ce
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IPETHOCTaBUTH JIa YYECHUIIU NOCeay]y MPOo(heCHOHAIHY KOMIIETEHTHOCT (CO()UCTHUIIMPAHOCT)
noTpeOHy 3a CHOUICHE JOJATHUX PH3MKA KOje TakBa JENATHOCT HYXXHO Iojapa3ymeBa. Y
MehyHapogHUM TpaHCakijama jeé Mame BEpPOBAaTHO Ja CTpaHe HUCY OWJIe CBECHE pHU3HKa
Oynyhnx €BEHTYaJIHOCTH WM Jla HUCY Owie crocoOHe wiu y MoryhHoctu ma dhopmyaumny
3alITUTHY Kiay3yny. 30or Ttora ce ,hyrame* Hajuemhe TyMadn Kao OJUIyKa Jia ce Mpey3me
pu3uk npomeHe okonHocTH (jura vigilantibus scripta sunt). OBaj ycioB ce HMpPBEHCTBEHO
OJTHOCH Ha mocieauie gorahaja Koju je mpoy3poKoBao MPOMeHY MoJI0Xkaja CTpaHe, U He Mopa
yKJbyuuBaTH cam jgorahaj. Moryhe je nma je cTpaHa Owia AyXHa Jla Y BpEeME 3aK/bydera
yroBopa y3me y 003up Taj gorahaj, ajm ako cy meroBe MOCIEANIIe TI0 BPCTH, CTEIICHY, 00UMY
WIA Tpajarby Owmiie pa3yMHO HENpPEIBUAJBHBE, MOXKE CE€ JONYCTHTH IO3UBAEKC HAa TaKBE
okoiHocTH. CToTa je 00Jbe pelieHhe Y KOME ¢ TOBOPH O ,,HETIPEIBUABUBOCTH * OKOJIHOCTH, a
He norabaja.

OBaj yciioB ce 00MYHO u3jeqHavaBa ca (He)npeaBubuBonihy, mehyrum, moTpedHo je
ucrahu n1a n3mel)y \UX MOCTOjM N3BECHA AUCTHHKIIM]A. YKOJIUKO OU Ce OH 3aMEHHO 3aXTEBOM
Jla ce OKOJIHOCTH HHCY MOTJIC MIPEIBUICTH Y BpEME 3aKJby4eHha yroBopa, 3HaUCHE KOje uMa
Ja”ac 6uso Ou camo jeHO oJ MoryhMx je3nukux 3Hadewa U3MemeHe HopMe. 300r Tora je
00JbE 3apKaTH Ta, jep ce MOAyAapamkeM je3UUKOT | MpaB(H)OT 3HaYeHa 00e30ehyje mpaBHa
CUTYPHOCT H jeTHAKOCT mpeja 3akoHoM. OBO 1 300T 4uHMmbeHHUIE Aa he y CBAKOM KOHKPETHOM
Ciiy4ajy OMTH MPUCYTHO BHIIE ,,[TIOHAIIAMKA* CTpaHKe, KOje je JIakKile U jeIHOCTaBHH]je, Majia
HE M jETHOCTaBHO, YOUUTH M OICHUTH, OJl HCIHTHBaWma NpPEABHIJBHBOCTH, Koja je
»YHYTpalIbhere KapakTepa, y 3HaTHO] MEpH ,,CaKpuBEHa y cTpaHkama“. Bbume ce mpodiem
OJIHOCa IOToheHe cTpaHe MnpemMa MPOMEHEHUM OKOJHOCTUMAa 00JEKTUBM3YJE, Y3 3a/ipiKaBambe
OHOT HEOIXOAHOI MUHUMYMa cy0jeKTUBHOT. OCUM TOTa, MOKe C€ MOCTAaBUTH IMUTAHE KOJIUKO
NpeBUIJbHBA POMEHA OKOJIHOCTU Mopa OMTH Ja Ou ce cmaTpaina ,,lipeABUIJbUBOM  3a OBE
cepxe. To O6u 3axTeBayio 10JaTHY KBaIM(UKALN]y, Y CMHUCITY J1a C€ Pl O OKOJHOCTUMA KOje
Ce HUCY MOTJIE pa3ymMHO TIPEABUIETH WIH KOje Cy Ouie BaH chepe Hopmannoe ipenpuhama. Y
CyNpOTHOM, YrOBOpHa CTpaHa Ou ce ,KaxmaBaja“ 300r HECIMOCOOHOCTH Ja MPEIBHAU
IPOMEHY OKOJIHOCTH, a He 300r Tora IUTO HpU 3aKjbyyely YroBopa HHUje IMOCTymajga ca
NaXIOM KOja ce y IPOMETY 3axXTeBa.

[TpomeHa OKOTHOCTH MOpa OMTH M BaH KOHTpPOJIE CTpaHe Koja ce Ha By 1mo3uBa. Mopa
OuTH ,,crIoJbalIHA” Y OJTHOCY Ha cepy pu3nka nmorohene crpane. Huko ce He Moke mo3uBaTu
Ha camom3a3Bane temkohe (self-induced hardship), xoje cy pesynrar concTBeHUX paamu WU
nponycra. OBUM yciaoBoM oOyxBaheH je 3axTeB Ja ce OJ CTpaHe Koja ce I03MBa Ha
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IPOMEHEHE OKOJIHOCTH HHUj€ MOIJIO OYEKHMBATH J1a M30eTHE MM CaBliajia T€ OKOJIHOCTU WU
BUXOBE Tocneaune. ['pannna npeay3uMama IPEeBEHTHBHHUX, OJHOCHO AITEPHATUBHUX Mepa
MIOCTaBJbCHA j€ CTaHAaPI0M Pa3yMHOCTH.

He cMe ce cmarpatu HH Ja je pU3UK HACTyIama MPOMEHEHUX OKOJIHOCTH, H3PUYHUTO
win npehyTHo, npey3ena norohena crpana. To Moxke OUTH TpeaBULEHO YyrOBOPOM, a MOXE
NPOM3WIA3UTH M U3 OKOJIHOCTH CIy4aja WIH MPUPOJE MPABHOT 1OCIA. YTOBOPHE CTPaHE MOTY
CBOj TPaBHU OJIHOC YPEIWTH IO CBOjOj BOJBH. Y TOM CMHCIY OCHOB 3a IO3HMBame Ha
IPOMCHCHE OKOJHOCTH MOXE YrOBOPOM OWTH TPOIIMPEH WM CYXCH, U Ha Taj HaYMH
npuiaroen  cnenupUYHOCTAMA KOHKPETHOT TMPaBHOr IMocia. Y  IINEKyJaTHBHUM
TpaHCaKIijama, CTpaHe ce He MOT'Y I03BaTH Ha NMPOMEHEHE OKOJIHOCTH, YaK M KaJga BUXOBO
JIJCTBO JAJICKO MPEeBa3Wiia3d OHO IITO Cy OHE MOIJIE Ja OYEKYjy Y BpeMe 3aKjbydcHa
yroBopa, Oyayhu aa ce cMaTpa j1a cy npeyseiie BUCOK PU3HK MOCIIa.

CrpaHa He MOXE TPaKUTH HU3MEHY WJIM pPACKHI yYroBopa 300T HPOMEHEHUX
OKOJIHOCTH KOje Cy HACTyIWJIe MO HCTEKYy poka ojapeheHor 3a Hchnymeme meHe oOaBese.
[IpernocraBka je na je cTpaHa y JOLKU OJIrOBOPHA 300T Kalllkbelha C H3BPIICHEM CBOjE
obaBese. J[y’)kHMK MOpa CHOCHUTH HETaTHBHE IOCIEIHIIE CBOje JOLbE, jep Aa je obaBe3y
UCIYHUO OJaroBpeMEHO, IPOMEHEHE OKOJIHOCTH HE OM HM JesoBaie. AKO OM ce IpaBUIIoO O
JICJCTBY MOBEPHOYCBE JIOIHE, KOj& C€ CACTOJH Y MPEKHUIalky HETaTUBHUX IOCIICIUIA JTOIHE
Iy’KHUKa 3a yoyayhe, aHaJorHO MPUMEHHIIO Ha 0Baj CIIy4aj, Ty>KHUK OM ce MOrao Imo3BaTH Ha
OKOJIHOCTH KOjeé Cy ce NMpPOMEHWJIe HaKOH LITO je MoBepuiall Jgomao y noumwy. Kaga crpane
HAKHA/HO CIIOPa3yMHO TPOJYXE POK 3a HCIyHmeme o0aBe3a, ma y MehyBpeMeHy, on
NPBOOWTHO YrOBOPEHOT JI0 MCTEKa HOBOT POKa, HACTYIE MPOMEHEHE OKOJHOCTH, MOXE Ce
3axTeBaTW M3MEHa MJIM PacKuj yroBopa 1o TOM OCHOBY. JIOBOJbHO je /1a c€ OBO OJJHOCH Ha
o0aBe3y cTpaHe Koja ce MM03MBa Ha IPOMEHEHE OKOJIHOCTH, a HE U Ha 00aBe3y JIpyre CTpaHe.

CrpaHa Kkoja je y MpPHUCYCTBY IPOMEHEHHMX OKOJHOCTH W3BpLIMIAa 00aBe3y o
JIOCTIEJIOCTH CarjacHO YroBOpY HE MOXKE IO HCHYEHhY 3aXTeBaTH W3MEHY WM PacKu
yroBOpA, jep ce YroBOp HCIYHEHEM yracuo. Moe ce cMaTpaTH U Jia ce OHA Ha OBaj HaYHH
OJIpeKJIa MO3UBamka Ha MIPOMEHEHE OKOJIHOCTU. AKO OH jOj ce JO3BOJIMIIO Ja 3aXTEB MCTAKHE
HaKHa/IHO, MOTJIM OM OUTH 030MJBHO HapyIIEHU ONpaBAaHu UHTEPECHU ApYyre CTpaHe, Koja je y
n00p0j BEpU TPHUMIUIA UCIYHEHE Kao MeUHUTHBHO. AKO HABOAHO OWTHO HApyIIaBame
YrOBOpPHE PaBHOTEKE HACTYIHM y BpeMe Kajaa je oOaBe3a Beh AETMMHYHO HM3BpIICHA, TIPU
yTBphUBamy J1a 1 Cy UCIYHEHU NPOMHCAaHU yCIOBH, y3ehe ce y 003up camo mpeoctanu J1eo
KOjH Tek Tpeba Jja Oy/ie U3BpIICH.
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Temkohe koje ce mojaBe y UCIyHEHY YroBopa cTpaHe Tpeba, Ha MPBOM MECTY, Ja
pemaBajy crnopadymHo. llemy mnpomenypy Tpeba OCMHCIUTH Kako OW Ce YrOBOPHHUIIU
,,OXpaObpHJIK‘ J1a MOCTUTHY ,,ITIPHUJaTEJbCKO MOpaBHaWkE™ . Y TOM cMHCIy, MpBY a3y Tpeda na
yMHE IOHOBHU IperoBopu (renegotiations) y muspy oTKiIamarma mopeMehaja yroBopHe
PaBHOTEKE M3MEHOM YrOBOpa WJIM H-ETOBHM PacKuaoM. Y Tpyru nusb MOHOBHUX MPEroBopa,
Takoh)e mpousmiazsd M3 Pa3syMHOI IIOCIOBHOT pa3MHIbamba: aKo yroBop Mopa OWTH
pacKuHYT, 0OJb€ je TO YYMHUTH CHOPAa3yMHO, HEro CyICKUM IyTeM. [IpaBHM OKBup 3a
euKacHO IperoBapame 00yXBaTa NpaBHY 00aBe3y IperoBapamba, JYKHOCT NPHIPKABAmba
Hauela CaBeCHOCTH M TMOINTEHa W TOMITOBama o0aBe3e capajime, OATOBOPHOCT 300r
0/10Mjama WIK MPEKUIa MPEeroBopa MPOTUBHO OBOj TYKHOCTH, PABO U jeIHE U JIpyTe CTpaHe
Jla ce obpaTe Ccyay YKOJIHMKO Ce Y pa3yMHOM POKY HE ycarjiace, Kao M oBiamheme cyaa He
caMo Jia pacKuHe yroBop, Beh u J1a ra u3MeHH.

BaxHo muTame je na M CcTpaHa Koja ce TO03MBa Ha MPOMEHEHE OKOJIHOCTH MOXKE
00yCTaBUTH M3BPILICHE CBOjUX 00aBe3a 0YeKyjyhu MCX0J] IOHOBHHUX MPETOBOPA MIIH PELICHE
criopa CyJCKHM ITyTeM. AKO ce 0Baj MpoOJieM ImocMaTpa ca CTaHOBUINTA IIPAaBUYHOCTH, BUILIE
je apryMeHara y HpWJIOT pellemha Jia YrOBOPHE CTpaHe JIOK Tpajy MpPEeroBOpH, WM Oapem
HAaKOH IITO c€ TOTBPAM Ja je 300T MPOMEHE OKOJHOCTH YrOBOPHA pPaBHOTEKa OWTHO
HapyIleHa, HUCY JyXXHE Jla HacTaBe ca M3BpIIEHEM 00aBe3a, jep OM y MPOTUBHOM YroBOpHA
HerpapJga HacTajga 300T MPOMEHEHHX OKOJHOCTH Omia camo mpoayoOsbeHa. Mmak, pagu
ouyBama OCHOBHOT Hadela 00aBE3HOCTH yroBopa u 300r 60jazHu on Mmoryhe 3moymotpebde
npaBa Jia ce 3aXTeBajy MPETOBOPH, a THME U CTBapama HECUTYPHOCTH M HeEmoBepema Mmehy
YrOBOPHUM CTpaHama, MOTPeOHO je Mpeuu3upaTd JAa 3axTeB caM Mo ceOu He oBiamrhyje
CTpaHy Koja ra ynyhyje na 3aapxu ucmymeme cBoje o0aBese. Jlakie, nperoBopu he umaTtu
CYCIEH3UBHO JIEJCTBO CaMO y U3BAHPEIHUM OKOJHOCTUMA.

Cyzacku noctymnak Tpeba ia Oyne kpajie npaBHo cpeactso (ultimum remedium). Axo
YIBpAM Ja Cy HUCIYHEHH IPETXOJHO HABEICHU YCIOBH, CyI MOXE, y CYIITHHH, WIH
PacKMHYTH WJIM HM3MEHHTH yroBop. Kako IeQWHHTHBHO MOCTOje TNpaKTHYHE TPaHUIE
,»CIIOCOOHOCTH cyla Ja MpUIaroad YroBOp IPOMEHEHUM OKOJHOCTHMA, MOTIYHO je
OecMHCIIeHO MOCTaBJbaTH J0IaTHE MpaBHE Oapujepe, & Priori orpaHnYaBameM MpaBa cyja Jia
n3abepe MpaBHY CaHKIM]y KOja HajBUIIIE OJroBapa okojlHocTUMa ciay4aja. Ctora ux He Tpeba
panruparu. [Ipu3najyhu npaBo cTpanu noroleHoj MPpOMEHEHUM OKOJHOCTHMA Ja C€ TPOMEHE
y3My y 003Up, MOpajy ce MOIITOBaTH U MHTEpPECH JIpyre cTpane (Hadeso jenHakocTH). Pasyme
ce Ja je pey O Apyroj CTpaHU Koja HHUje OJroOBOpHa 3a NpPOMEHY OKoyiHOocTU. Hamme,
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IIPOMEHOM OKOJIHOCTU YIPOKEHH Cy HMHTEpPEeCH jeIHe cTpaHe, MehyTuM, HU3MEHOM WU
packuaoM yroBopa mMory OuTu moBpeheHH OompaBJaHuW WHTEpecHu Apyre crpane. 300r Tora
Tpeba OCTaBUTH CyAy Jia Bojehu padyHa O OKOJIHOCTHMA CBAKOT KOHKPETHOT ClIydaja OJJIyqH
xohe 51 ce yroBop M3MEHHUTH WJIH PACKUHYTH, U MO KOjuM yciaoBuMa. [lorpebHO je umatu y
BUIY U TEMEJbHY CBPXY OBOI IIPABHOI MHCTUTYTA, KaO U IbETOB KapaKTep U3y3€TKa O/ Hayeja
pacta sunt servanda, a cBaku u3y3erak Tpeba ycko Tymauutu (exceptiones sunt strictissimae

interpretationis)®®®

U BETOBO JICJIOBAE CBECTH HAa OHY Mepy KOjOM Ce HajMame OrpaHuyYaBa
npasmwio. Ctora, HaueIIHO, MPEAHOCT Tpeda JaTH U3MEHH YrOBOpa, ¢ 003MPOM J1a MOJa3H Of
Hauena favor contractus, Tj. TeXH ojApKamkby YroBOpa MaKO Cy C€ OKOJHOCTH IPOMEHMIIC.
BberoBo mpucycTBO onpaxkaBa MOAEpaH TPEH] M OMIUTH MHTEPEC MOCIOBHE MpaKce Ja ce, y
HajBehoj moryhoj mepw, ,,IOAPKHU YyTOBOP, KOjH je MPerno3HaT y Mel)yHapoTHOM yroBOpHOM
npaBy ¥ Mel)yHapoaHO] TProBUHCKO] apOuTpaku. CTpaHe 3aKkjbydyjy YroBOp jep U3 TaKBOT
NPaBHOT OJHOCA OYEKYjy H3BECHY ,,KOPHCT, Ta HMXOBHUM HHTEpPECHMa, IO TpPaBUILY,
oaroeapa ja mocao Oyne peanm3oBad. Crora, ako je To moryhe, yroBop Tpeba H3BPIIUTH,
OCHM aKO ce paau O (PUKCHOM TOCIy T/le HeMa MeCTa HUKaKBOM OJUIaramy. ¥ TOM CMHUCIY
Tpeba HUCTpaXUTH CBe pa3ymHe MoryhHocTH mnpuiiarohaBama yroopa INPOMEHEHHM
OKOJIHOCTHMA. 3allITUTHO JICjCTBO Hauena favor contractus moapasymesa na cya nobuja BpIio
JieTMKaTHO oBramheme, Oynyhu 1a cBOjoM OIyKOM y U3BECHO] MEPH MEHa BOJbY YTOBOPHHUX
CTpaHa. YKOJHMKO C€ O/UTy4YH 3a M3MEHY yroBOpa, MOpa je M3BPILIMTHU Ca IIUJBEM Ja CE HOME
00HOBM YrOBOpHA paBHOTEXA, OJHOCHO Ja ce Mel)y cTpaHama npaBHYHO pacriojese ryounu u
€BEHTYaJHU JOOWIM KOjU Cy NOCIEeAMIIa IPOMEHE OKOJHOCTH. IbuX He cMe CHOCUTH camo
jenaH yroBOpHHUK. BUTHO je HariacuTy Jia ce He MOKe OUYEKHUBATH y MOTIIYHOCTH ,,Bpahame y
npehamime crtame’, ¢ 003UpoM Ja ce IpU JUCTPUOYLIUjU TOCIeIUIa TPOMEHEHUX OKOJHOCTH
MOpa BOAWTH padyyHa M O PU3MKY 3a KOJU Ce cMmaTpa Jia ra je moroleHa cTpaHa mpeyselna
3aKJbydyemeM yroeopa. IlpaBuuHa pacnojena TepeTa MoOXK€ 3HAUUTH M PaBHOMEpPHY
TUCTpUOYLIM]y, ajli OHA HEe MOpa OUTH paBHOMEpHa Ja Ou Owuia mpaBuuHa. Tako moroheHa
CTpaHa MOe€, 3aBUCHO OJ1 OKOJIHOCTH Cllydaja, pauyHaTH CaMO Ha OJIaKIllamke y MepH Koja he
UCITYHCHE heHe 00aBe3e YUUHUTH ,,[I0JHONUBMBUM . KibydyHO MUTame je Aa M, y ciaydajy
KaJa YroBOpHE CTpaHE HHCY YCHele Ja CIOpasyMHO MpPUJIaroje yroBOp NPOMEHEHUM

OKOJIHOCTHMA, CYICKM U3MEHEH YTOBOP MOXKE MPEICTaB/baT! IPAaBHU OCHOB Oynyhe capanmwe

966 . .
»OJCTyna JIn KakBa ojpenda oJ ONIITera npaBuia, TyMadH je y HajyxeM obumy. ONIITH WMOBHHCKH

3akoHUK 3a Kmaxesuny Lpny I'opy, un. 995.
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¥ JIa JIM Jpyra cTpaHa Koja IpuMa HCIyHhelhe 00aBe3e uMa u Jlajbe 3a To uHTepec. Jla i je y
KOHKPETHOM CJIy4ajy U3MEHa yroBOpa pa3yMHO PEUICHE, 3aBUCH OJ1 MPUPOJIE MPABHOT OCIA
U O]l BOJbE CTpaHa Jla HACTaBe ca YroBOpHUM ogHocoM. HoBuane u npyre mepibuBe o0aBese
Cy, y NpUHIHUITY, Moa00He 3a peBus3ujy. [orahaju, kao mro cy uHbIanmja, aenperyjamnmija
WIH OCHHJIAIMje [IeHa, ycliea KOjuxX Jojia3u Jo mopemehaja yroBOpHE paBHOTEKE, MOTY Ce
npeBazuhu, Oyayhm na cyan MoXe pelnaTMBHO JIaKO YTBPAWUTH MoBehame TpomkoBa
UCIYyEHha, OJHOCHO CMamemhe BPETHOCTH NPOTUBIpECTalyje, MoMohy 3BaHHYHHX
CTaTHCTUYKMX MOJaTaka WIM JPYTUX METoJla €KOHOMCKe aHanuze. Mehyrum, kama cy y
NUTalkby YroBOPM KOjU TOJpa3yMeBajy BHCOK HHUBO TIOBepema u3Mel)y crpana (HOp.
CIOpa3yMH O CapajibH, 3ajeJHUYKH MOCIOBHU MOIYXBAaTH M CIl.), pujarohaBame HUXOBUX
oapenaba ce MOXe IMOKa3aTW Kao HepasyMHa oJulyka. [IpaBo cyaa na M3MEeHH yroBop je
orpannyeHo. Bpmehu ra, cynq He Mo)ke KpeupaTH MOTIIYHO HOB YroBop. Y TOM CMHCIY,
U3MeHa Mopa OWTH IPEABUIJbMBA U Y BE3U Ca MPBOOMTHUM YrOBOPHUM OKBUpOM. M3meHa ce
HE MOpa YBEK cacTojatu y npuiarohaBamy 1iene, Beh ce Mo)ke OJJHOCUTH U Ha JIpyre obasese,
OJJHOCHO HUXOBE aclleKTe Ha KOje Cy IMPOMEH-EHE OKOJNHOCTH yrunane. Hmp. cynm moske
noBehaTn Wi CMambUTH KOJMYUHY pode Koja ce Ayryje WIN MPOIYKUTH POK 33 UCIYHCHE
obaBese, OJIHOCHO 0JI00PUTH T3B. rpejc nepuoy (grace period).

AKO ce y KOHKPETHOM ciy4ajy He Moxke moctuhu onroBapajyha um 3a obe cTpaHe
npaBUYHa W3MEHa YroBopa, Tpeda JMO3BOJMTH pPACKUA. 3a PAaCKUAABEM YroBOpa, Kao
pagrKaTHOM MepoM, He Tpeba ojako moce3artd, Oynyhu na OM TO 3HAYMIO HEONpaBIaHO
MI0j€THOCTABJbHBAE CTBAPU. AKO PaCKHHE YroBOp, Cya he onpenuTn ycioBe packuaa, Kao u
0J1 KaJla pacKuJ MPOU3BOIM MPABHO J1€]CTBO, MMajyhu y Buy notpely aa ce Mel)y cTpaHkama
NPaBUYHO PACIOEIe TPOIIKOBH y BE3M Ca MCIYHCHEM yroBopa. Y 3aBHCHOCTH OJ OJUTYKE
CyZa, pacKHJ MOKe OWTH TOTIYHH WM JIEIMMHYHHU, TIPOU3BOIUTH TPABHO JIEjCTBO CaMoO 3a
yOynyhe (ex nunc), y KoM ciydajy ce pecTHTylMja OJAHOCH camMO Ha o0aBe3e Koje cy
M3BpIIIEHE HAKOH JIaHa KOjH je CyJ OJPEaro Kao aH pacKuaa yroBopa Wiy, IMaK, MOKe HMaTH
noBpaTHoO nejcTBo (€X tunc). Ormamheme cyaa aa Oapenu YCIOBE TOJ KOjuMa C€ yroBOp
packuma, moapasymeBa na cyn Moxe ex Officio oOaBesartu crpaHy Koja ce mo3uBa Ha
POMEH-CHE OKOJTHOCTH J1a MCIUIATH JPYTroj CTpaHu oaroBapajyhe oodemreheme, kao mpaBu4aH
JIe0 ITeTe Kojy Tpmu 300r packuma. M3 oBora mpowsmiiaszu ja CyJ pacrojiake H3BECHUM
CTETIEHOM JUCKpeIHje, 300T Yera pacKu yroBopa 300T IPOMEHEHIX OKOTHOCTH ,,HHj€ UCTH

Kao packKkug 300r HCUCITYHCHhA. HpI/IMCHa ONIITHX IIpaBUJIa HA rmoce0aH cnyqaj MMPOMCHCHUX
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OKOJIHOCTH HHj€ NpUKJIaaHA, ¢ 003MpOM Ja CyAy Yy 3Ha4yajHO] MEepH CyXkaBa ,,MaHEBapCKU
poCTOp™ y MOTPA3H 32 MPAaBUYHUM PELICHEM.

OxosHOCTH MOTY OWUTH M TakBe Ja C€ HM M3MEHA, HUTU PACKU] YroBOpa HE MOTY
cmarpatu pasyMHuM. CyJl MOKE M OJIOMTH 3aXTEB U OJP)KAaTH YrOBOP Ha CHA3HM TaKaB KakKaB
je, Kaja oleHu 1a Ou Apyradrja oJuIyKa rmojpasyMeBaia Behy mrTeTy Hero mTo je OHa KOjy je
Tpebano ma ,Jeun. Mehyrum, morBphuBame mocrojehux yroBopHux onapemaba Tpeba ma
Oyne peTkoct, Oynyhu aa je BHUIIE y CKJIaay ca OJICYCTBOM MPOMEHEHUX OKOHOCTH. Takohe,
OBakBOM MoryhHomhy MoXe ce ,,0XpaOpuTh CTpaHa Ha 4YHjU TI0JI0XKa] TMPOMEHCHE
OKOJJHOCTH HHCY HETaTHMBHO yTHIAJE Ja y I[OHOBHUM NPEroBOpMMa HE TNPUCTaHE Ha
kommpomuc. Cyn Moxke, y CKIany ca ogpendama CBOT HAIMOHAIHOT MpaBa, YIIYTHTH CTPaHKe
U Ha MEJIMjalnjy, OTHOCHO YKa3aTH CTpaHKaMa Ha MOTYNHOCT 3a BaHCYJICKO pelllaBamke Criopa
MEJIMjaljoM WM Ha IPYTU criopasymMad HauuH. O/jIyKa cyjia Jia CTpaHe yIIyTH Ha TPEroBope
3apucuhe o pasmora 300r KOra MPETXOMHO HHCY TNocTHrie crnopasym. Kama je y
MPEroBopuMa Koje Cy cTpaHe BOAMIIE JIONLIO JIO 3acToja, peallHuje je Ja Ccyl caM mponahe
,»A3J1a3 U3 mat nosunuje”. MelyruMm, kajga MOCTOjU OCHOB 332 BEPOBAHE Jla CE CTPAHE MOTY
yCarJlaCUTH, CyJl MOXKe OMTH OJIM)KM OJUTYLIM Jia MX MOJCTAKHE Ja YJI0XKE JIOJATHH HAIop y
[UJbY MPEBa3HIAKCHA HOBOHACTAJIE CUTYaIUje. YKOJIMKO ,,[TOKYIaj MUPEHA™ HE yCIIe, CY/
he MopaTu a TOHECE MEPUTOPHY OJUTYKY.

[lpaBuiHa mpuMeHa oapenada O MPOMEHCHUM OKOJHOCTHMAa YMHOTOME 3aBHUCH O]
cyauje Koju ux npumemyje. Cyanja Mopa UMaTH y BUJY Kako IITETY KOja ceé HAaHOCH BEpHU Y
MIOCTOjaHOCT YroBOpa Kaja C€ OH HEONpaBJAaHO W OJAKO MEWa WIM pPacKHuia, Tako MU
HEOITXOHOCT HErOBE M3MEHE WIIM PacKuia Kaja Ou ce oJlp)KaBamke Ha CHAa3H TAaKBOT KaKaB je
MPOTUBUIIO TOjMYy MPaBUYHOCTH M cTBapaio yTucak IllajaokoBor 3axTeBa 3a HCIYHEHE
oGagese. [Ipu outyunBamy 0 pacKuaamy yroBopa, OJHOCHO O H-eroBOj U3MEHH, CyJl Tpeba Ja
Ce PYKOBOJIUTH HAa4YeJIOM CaBECHOCTH U MOLITEHa, BoAehH pauyHa HapOUUTO O IIUJbY YTOBOpa,
0 HOPMAJIHOM PH3UKY KOJ[ YroBOpa OJHOCHE BpCTE, O Tpajalkby M [EjCTBY IPOMEHEHHUX
OKOJIHOCTH, O OIIITEM UHTEPECY, Kao U 0 UHTepecuMa 00ejy cTpaHa.

Moxe ce 3akJbydyuTH Jia OBaj MPAaBHU MHCTUTYT HE TpEACTaB/ba HETalWjy Havesa
pacta sunt servanda, Beh eroy 0myHy, ,,Hy)aH KOPeKTuB“,”’ | IpyIITBEHO-EKOHOMCKH

rpoMoOpaH‘‘ Ui ,,CUTYPHOCHHU BEHTHJI™ KOJUM TpeOa OJICTpAaHUTH HEraTUBHE MOCIEIUIE KOje

%7 Bagumup Karop, YTHIfaj MPOMEEEHIX OKONHOCTH Ha HCIYHeHhe IPUBPEIHOT YLOBOpa, Apxue 3a npasne u
opywmeene nayke, 6p. 4 (okrobap-neuem6ap)/1952, crp. 409. u 414. Bua. rakohe Kusomup C. Hophesuh,
Ilpobrem exsusanenmuocmu y ooaueayuonom npaegy, beorpan, 1958, crp. 71.
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3a jeqHy YrOBOpHY CTpaHy, ,,HU KPHUBY HU QYXHY, HacTajy 300T MPOMEHEHUX OKOJIHOCTH,
OJTHOCHO ,,0TKJIOHUTH KPYTOCT OKOILITAHUX INpaBHJa U JOBECTH O MoOene ujaeana npasiae U
nparaHocTH ™ i TOCPENHO yTHIATH HA yroBapaye 1a CBOje OAHOCE PABHAjy MpeMa Hademy
CaBEeCHOCTH M TOWITEHa. Ibume ce y yroBOpHO HpaBO YHOCH JUHAMHYHA HOTAa KOjOM cCe
00e30ehyje ma oHO ,,KOpada yrmopeao ca )KUBOTOM 0e3 moTpeca U 0e3 BEIMKHX OMacHOCTH I10

969
COTICTBEHY CTaOMITHOCT.

HeomnxomHa cUrypHOCT TpaBHOT TIpoMeTa HHUjE YTpPOKeHa
JOTYIITalkeM OJICTYINama Off MPBOOUTHO YrOBOPEHHX oOJpenada y HapO4YMTO OIpPaBIaHUM
Clly4ajeBMMa W Y pa3yMHUM TpaHHIlaMa, Tako Jla ce THUM OJICTylameM He ciadu Bepa y

o0aBe3Hy cHary yroBopa, Beh camo orpaHnyaBa meHa arcojayTHa JOMHUHAIIH]A.

%8 Kapno Kosau, Buma cnia m npoMemeHe OKOJTHOCTH y Hamre 106a, acuux Adsokamcke komope y A. n.
Bojsoounu, 6p. 11 (HOBeMOap)/1966, ctp. 18.

%9 Muonpar Opsuh, O cmucity npaBHHYKOT 1o3uBa — nocBeheno npod. boxunapy C. Mapkosuhy, [Ipasuu
arcugom, 6p. 9-10/1994, crp. XI.
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